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The  State  v.  James  Bbown  ei  ah. 

iBDicncENT.  Bq)etUion  of  Drfendcmt^  names.  An  indictment,  after  charg- 
ing the  several  defendants  by  name,  with  an  assault  and  battery  on  the 
proeecntor,  proceeded,  "they  the  aaidy"  (omitting  to  repeat  their  names) 
**then  and  there  having  m  their  potBeseion  certain  piatoUf"  Ac,  with  intent 
to  intimidate,  &c  Held  that  the  omission  to  repeat  the  names  was  not 
material,  and  that  the  indictment  sufSdently  chaiged  a  felony  under 
the  Code,  {  4628. 
Gase  cited :  State  v.  jRoarM,  Peck,  66. 


FBOM  BLOUNT. 


Appeal  in  error,  by  the  State  from  the  Circuit  Court 
of  Blount  county.     Elijah  T.  Hall,  J.,  presiding. 

Attorney  General  Heiskell,  for  the  State,  cited  Code 
5114,  5117. 

A.  Caldwell  and  Cate,  for  defendants. 
1 


KNOXVILLE: 


The  State  v.  James  Brown  ei  ah. 


Xelson,  J.,  delivered  the  opinion  of  the  Court 

The  indictment  in  this  case,  is  founded  upon  the 
Code,  4628,  which  provides  that  '4f  any  person  assaults 
and  beats  another  with  a  cowhide,  stick  or  whip,  having, 
at  the  time,  in  his  possession,  a  pistol  or  other  deadly 
weapon,  with  intent  to  intimidate  the  person  assaulted, 
and  prevent  him  from  defending  himself,  he  shall,  on 
conviction,  be  imprisoned  in  the  penitentiary  r-t  less 
than  two  nor  more  than  ten  years/'  It  is  charged,  in  the 
indictment,  that  James  Brown  and  nine  others  therein 
named,  "late  of  said  county,  laborers,  on  the  tenth  day 
of  April,  in  the  year  of  our  Lord  eighteen  hundred 
and  sixty-nine,  with  force  and  arms,  in  the  county  of 
Blount,  aforesaid,  unlawfully  and  feloniously,  did  assault 
and  beat  one  Jacob  Smith,  in  the  peace  of  the  State 
then  and  there  being,  with  certain  cowhides,  sticks  and 
whips,  the]/,  the  said,  then  and  there  having  in  their 
possession  certain  pistols  and  other  deadly  weapons,  with 
intent  to  intimidate  him,  the  said  Jacob  Smith,  and  pre- 
vent  him   from  defending  himself,   &c." 

Six  of  the  defendants  named  in  the  indictment,  filed 
a  general  demurrer  thereto,  which,  on  argument,  was 
sustained.  The  Attorney  General  excepted  to  this  action 
of  the  court,  and  prayed  an  appeal  in  the  nature  of  a 
writ  of  error,  to  this  court.  The  demurrer  seems  to 
have  been  treated  as  the  demurrer  of  all  the  defendants, 
and  they  were  all  recognized  to  appear  at  this  court. 
There  is  no  formal  joinder  in  demurrer  on  the  part  of 
the  State,  as  required  in  1  Wat.  Arch,  Cr.  PL,  382  top, 
116,  marg.,  and  in  1   Chitty,  Cr.  Law,  359,  in   cases  of 
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felony;  but,  the  form  of  demurrer  might  be  ore  tenus, 
even  in  capital  cases,  according  to  1  Chit.  Cr.  Law, 
Riley's  edition,  359,  top,  441,  marg. 

It  is  insisted,  in  behalf  of  the  defendants,  that  the 
indictment  does  not  charge  the  offense  with  certainty 
and  precision,  because  their  names  are  all  omitted  after 
the  words  ^'the  said,''  or  that,  if  these  words  are  retained, 
it  is  obscure  and   unintelligible. 

Ju'lge  Whyte,  in  delivering  the  opinion  of  this  court, 
in  the  case  State  v.  Pearee,  Peck  R.,  66,  67,  said  that 
it  was  observed,  by  that  great  Judge,  Lord  Hale,  that 
"the  strictness  required  in  indictments  had  grown  to  be 
a  great  blemish  and  inconvenience  in  the  law  and  the 
administration  thereof;  that  more  offenders  escaped  by 
the  over-easy  ear  given  to  exceptions  to  indictments  than 
by  the  manifestation  of  their  innocence,  and  that  the 
grossest  crimes  had  gone  unpunished  by  reason  of  these 
unseemly  niceties.'^  He  says  further,  that  "Lord  Mans- 
field maintains  that,  while  tenderness  ought  always  to 
prevail  in  criminal  cases,  yet  it  does  not  require  such 
a  construction  of  words  as  would  tend  to  render  the 
law  nugatory  and  ineffectual,  nor  does  it  require  of  us 
to  give  into  such  nice  and  strained  critical  objections 
as  are  contrary   to  its   true   meaning   and  spirit.^' 

Such  seems  to  have  been  the  opinion  of  our  State 
Legislature^  at  the  time  of  the  adoption  of  the  Code, 
and  much  of  the  ancient  strictness  in  criminal  proceed- 
ings was  abolished.  Among  other  things,  it  is  provided 
by  section  5114,  that  "the  statement  of  the  facts  con- 
stituting the  offense,  in  an  indictment,  shall  be  in  ordi- 
nary  and   concise    language,   without   prolixity   or   repeti- 
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tion;  and  by  section  5117^  that  the  act  or  omission 
charged  as  the  offense^  shall  be  stated,  with  such  degree  of 
certainty  as  to  enable  the  court  to  pronounce  judgment 
upon   conviction,  according  to  the  right  of  the  case." 

In  1  Chit.  Cr.  Law,  171,  mar.,  it  is  stated  that  ''the 
indictment  must  state  the  facts  of  the  crime,  with  as 
much  certainty  as  the  nature  of  the  case  will  admit.'' 
Again,  it  is  said,  '4f  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded;"  and  that  "the  word  aforesaid," 
in  general,  refers  to  the  last  antecedent,  but  not  so  inva- 
riably as  the  word  saTnCy  which  is  more  explicit;  and 
matter  stated  in  parenthesis  saves  the  rule  of  grammar; 
that  the  words — "<Ae  aaid^^  and  ^^afore8ai(V^  refer  to  the 
last  antecedent,  and  it  is  not  necessary  to  repeat  the 
nominative  case  to  all  the  allegations  in  one  continuing 
sentence.  Ibidj  173,  m.  The  same  author  says,  further, 
that  "if  the  indictment  can  be  supported  without  the 
words  which  are  bad,  they  may,  on  arrest  of  judgment, 
be  rejected  as  surplusage."  JWrf,  173,  174,  m.  And 
that,  "if  any  unnecessary  averments,  not  intimately  con- 
nected with  the  circumstances  which  constitute  the  crime, 
be  introduced,  they  -need  not  be  proved  on  the  trial,  but 
will  be  rejected  as  surplusage."  iftid,  232,  m.  In  con- 
tinuation of  the  same  subject,  he  states,  237,  m.,  that  "where 
the  contradictory,  or  repugnant  expressions  do  not  enter 
into  the  substance  of  the  offense,  and  the  indictment  will 
be  good  without  them,  they  may  be  rejected  as  sur- 
plusage." 

Applying  these  rules  of  criminal  pleading,  and  the 
provisions  of  the  Code,  to  the  indictment  under  consid- 
eration, we  declare  the  law  to  be,  that  it  was  not  neces- 
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sary  to  repeat  the  names  of  the  defendants  in  the  indict- 
ment, although  the  words  *'the  said"  would  seem  to 
indicate  that  such  was  the  purpose  of  the  draughtsman ; 
that  those  words  may  be  rejected  as  surplusage,  and  that 
the  word  "they,"  which  immediately  precedes  them,  has 
distinct  reference  to,  and  upon  any  correct  rule  of  gram- 
matical construction  can  only  mean,  the  defendants,  whose 
names  are  stated  in  the  previous  part  of  the  indictment. 
The  words — ^^'they,  the  said,  having  in  their  possession 
certain  pistols,"  &xi. — so  evidently  refer  to  the  persons 
previously  named,  that  the  meaning  can  not  be  considered 
as  doubtfid;  and  "clerical  or  grammatical  errors  will  not 
vitiate  an  indictment,  unless  the  meaning  is  obscured." 
«afe  V.  Wimherly,  3  McCord,  190,  cited  in  1  Wat.  Arch. 
Cr.  PL,  304,  n.  These  views  are  further  supported  by 
the  authorities  cited  in  the  same  book,  pp.  262,  300. 

Let  the  judgment  be  reversed,  and  the  plaintiffs  be 
recognized  to  appear  at  the  next  term  of  the  Circuit  Court 
of  Blount  county,  to  answer  the  indictment 
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The  State  v.  James  Townsell. 

Indictment.  Disturbing  pvhlvc  wonhip.  A  presentment  for  disturbing 
public  worship,  which  does  not  charge  the  acts  committed,  to  have  been 
"wilfully"  done,  is  bad. 

CaHes  cited;  Stale  v.  Doty,  6  Cold.,  34;  Moii'ow  y. State,  10  Hum.,  120. 


FROM  SEVIER. 


In  the  Circuit  Court.  E.  E.  Gillen waters,  J., 
presiding,  quashed  the  presentment,  and  the  State  ap- 
pealed. 

Attorney  General  Heiskell,  for  the  State. 

SxEEB,  J.,  delivered  the   opinion  of  the  Court. 

The  defendant  was  arraigned  in  the  Circuit  Court  of 
Sevier  county,  upon  a  presentment  for  disturbing  public 
worship.  The  presentment  was  quashed  upon  defend- 
ant's motion,  and  the  Attorney  General  has  appealed. 
The  section  of  the  Code  upon  which  the  presentment  is 
founded  is  in  the  following  words:  "If  any  person  wil- 
fully disturb  or  disquiet  any  assemblage  of  persons  met 
for  religious  worship,  by  noise,  profane  discourse,  rude  or 
indecent  behavior,  or  any  other  act,  at  or  near  the  place 
of  worship,  he  shall  be  fined  not  less  than  twenty  nor 
more  than  two  hundred  dollars,  and  may  also  be  impris- 
oned not  exceeding  six  months  in  the  common  jail.'^ 
Code,  4853. 

The  presentment  charges  that  the  acts   alleged  were 
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unlawfully  done,  but  does  not  charge  that  they  were 
done  ^^wilfuUy."  We  hold  that  this  is  a  fatal  defect  in 
an  indictment  or  presentment  for  this  offense,  founded 
upon  the  Code.  The  word  unlawfully  is  not  the  syno- 
nym of  the  word  wilfully;  nor  can  it  be  said  that  every 
act  unlawfully  done  is  wilfully  done.  The  Code  pro- 
vides that  all  indictments  for  offenses  designated  by  law, 
which  are  offenses  at  common  law,  are  good  if  the  of- 
fense is  charged  or  described  according  to  the  common 
law:  Sec.  5119.  We  are  not  aware  that  this  was  an 
offense  at  common  law.  The  English  statute  of  Wil- 
liam and  Mary,  c.  18,  provides,  that  if  any  person  shall, 
wilfully,  maliciously  or  contemptuously,  disturb  any  con- 
gregation assembled  in  any  church  or  permitted  meeting 
house,  or  shall  misuse  any  preacher  or  teacher  there,  he 
shall  be  bound  over  to  the  sessions  of  the  peace,  and 
forfeit  twenty  pounds:  4  Bl.  Com.,  54.  So  far  as  we 
are  familiar  with  English  forms  of  indictment  for  this 
offense,  the  word  wilfully  is  invariably  used,  and  under 
our  statute  we  hold  it  essential.  Though  the  point  was 
not  precisely  in  judgment  in  the  case  of  The  State  v. 
Doty,  5  Cold.,  34,  yet  the  Court  in  that  case  intimate 
a  like  opinion.  The  rule  is,  that  words  found  in  the 
very  definition  of  an  offense,  either  at  common  law  or 
in  a  statute,  or  some  equivalent  phrases,  must  be  used 
in  an  indictment  in  charging  the  offense:  Whart.  Am. 
Or.  Law,  144.     See  Morrow  v.  The  State,  10  Hum.,  120. 
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The  State  t?.  Arnold  Ailey. 

INDICTMENT.    Joinder  of  offenxes.    An  indictment  for  mayhem  may  chai^ 
in  the  same  count  that  the  defendant  did  "slit,  cat  off  and  bite  off  the 

ear,"&c 

Code  construed:  4606,  5121. 

Case  cited:  F%t^e8u2e  v.  Sltote,  4  Cold.,  182. 


FROM   JEFFERSON. 


From  the  Circuit  Court.  J.  P.  Swann,  J.,  presid- 
ing^ on  motion,  quashed  the  indictment,  and  the  State 
appealed. 

Attorney  General  Heiskell,  for  the  State. 

J.  K.  Cocke,  for  defendant. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  charging  part  of  the  indictment  in  this  case,  is, 
that  the  defendant,  on,  &c.,  ^^unlawfuUy,  maliciously  and 
feloniously,  did  slit,  cut  off  and  bite  off,  the  ear  of  John 
Tarwater,  whereby  the  said  John  Tarwater  is  maimed 
and  disfigured,  &a,^'  and  it  is  insisted  for  defendant, 
that  the  indictment  is  bad,  because  it  charges  two  or 
more  distinct  .offenses  in  one  count.  It  is  provided, 
among  other  things,  in  the  Code,  4606,  "that  no  person 
shall  unlawfully  and  maliciously  slit,  cut  off  or  bite  off 
the  nose,  ear  or  lip  of  another,  or  any  part  of  either  of 
them,  whereby  the  person  is  maimed  or  disfigured;"  and 
it  is  argued  for  the  defendant,  that  the  three  offenses  of 
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slitting,  catting  off,  and  biting  off,  the  nose,  lip  or  ear 
of  another,  are  embraced  in  the  statute,  and  can  not  be 
included  in  one  count  of  the  same  indictment.  If  this 
were  a  valid  objection  at  common  law,  it  was  probably 
the  intention  of  the  Legislature  to  guard  against  it,  in 
the  Code,  5121,  which  provides  that  ^'an  offense  may  be 
charged  in  an  indictment  in  different  forms,  so  as  to 
meet  the  evidence  in  the  case;  and  where  it  may  have 
been  committed  by  different  means,  the  means  may  be 
alleged  in  the  same  count  in  the  alternative. 

While  each  of  the  acts  of  slitting,  cutting  off,  and 
biting  off,  may  be  committed  separately,  and  be  indicta- 
ble, we  can  not  say  that  they  may  not  be  committed  as 
parts  of  the  same  transaction,  so  as  to  constitute  one  of- 
fense, nor  that,  if  they  are  jointly  charged,  the  proof  of 
either  would  not  be  suiHcient  to  support  the  indictment. 
The  defendant  can  not  be  embarrased  in  his  defense, 
nor  could  the  Court  be  at  a  loss  to  pronounce  judgment, 
as  where  felonies  of  a  different  nature  and  punishable  in 
a  different  manner,  or  distinct  felonies  and  misdemeanors, 
are  embraced  in  the  same  indictment.  In  Wharton's  Cr. 
Law,  2d  ed.,  141,  it  is  said:  "Where  a  statute  *  * 
makes  two  or  more  distinct  acts  connected  with  the  same 
transaction,  indictable,  each  one  of  which  may  be  consid- 
ered as  representing  a  stage  in  the  same  offense,  it  has, 
in  many  cases,  been  ruled  that  they  may  be  coupled  in 
one  count.  Thus,  setting  up  a  gaming  table,  it  has  been 
said,  may  be  an  entire  offense;  keeping  a  gaming  table, 
and  inducing  others  to  bet  upon  it,  may  also  constitute 
a  distinct  offense.  Yet,  when  botli  are  perpetrated  by 
the  same  person   at  the   same   time,  they  constitute  but 
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one  offense,  for  which  one  count  is  sufficient,  and  for 
which  but  one  penalty  can  be  inflicted.  An  indictment 
which  charges  the  prisoner  with  the  offenses  of  falsely 
making,  forging  and  counterfeiting,  of  causing  and  pro- 
curing to  be  falsely  made,  forged  and  counterfeited,  and 
of  willingly  aiding  and  assisting  in  the  said  false  making, 
forging  and  counterfeiting,  is  a  good  indictment,  though 
all  of  these  charges  are  contained  in  a  single  count." 
So  a  count  in  an  indictment  is  not  demurable  for  du- 
plicity, which  charges  that  defendant  destroyed,  and  ma- 
liciously caused  certain  property  to  be  destroyed;  nor  a 
count  which  charges  that  the  defendant  did  administer 
to,  and  cause  to  be  administered  to  and  taken  by,  three 
certain  persons,  a  quantity  of  arsenic:  1  Wat.  Arch.  C. 
PL,  314.  And  in  this  case,  the  three  acts  charged  may 
constitute  one  offense,  and  be  punishable  as  such,  or  the 
averments  may  be  divisible,  as  upon  indictments  for 
murder,  burglary  and  larceny,  robbery  and  larceny,  lar- 
ceny of  more  articles  than  one,  the  battery  of  two  or 
more  persons,  or  the  libel  of  two  or  more  persons,  where 
it  is  one  single  act,  and  the  like:  Rose.  Cr.  Ev.,  2d 
ed.,  90,  91. 

This  view  of  the  case  is  not  in  conflict  with  the 
opinion  in  Whiteside  v.  The  Staiej  4  Cold.,  182,  183. 
There  the  charge  was  in  the  disjunctive,  but  here  the 
various  acts  are  connected  by  the  copulative  conjunction. 
It  follows  that  the  Circuit  Court  erred  in  quashing  the 
indictment,  and  the  judgment  is  reversed  and  the  cause 
remanded. 
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BoBEitT  L.  TuRLEY  r.  Thk  ^ATK. 

TE  OF  LoaTATTOS&  A  poTiT  ioikted,  for  a  feL«y  which  itulovks 
a  MuadeBeuior.  is.  if  die  proof  «hov9  him  not  foilrr  of  the  kionv, 
JUkd  not  gniltj  ai  the  rnkdemeaoor  wi'Jun  tvdre  BKOths^  entitkd  to 
an  aoquittaL 

Code  ceoEtnied:  4»3L  4vS?,  5122,  522a. 

Statute  cited  and  coostnied :  1820,  c  9. 

Gases  appTOTed :  Wiitcm  t.  TV  ^j.v,  7  Yer^  516;  Statt  v.  Bcv'i^^y  10 
Ham.  52. 

Case  OTcnulcd :  Qirdfm  t.  SCo^  3  Head,:26$, 


FBOM    GRAi:^G£EL 


In  the  Circuit  Court      Jas.  H.  Randolph,  J.,  pre- 
siding. 

Ja3.  T.  Shields,  for  plaintifif  in  error. 

Attorney  General  Heiskell,  for  the  State. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  Circuit 
Court  of  Grainger  county,  for  an  assault  to  commit 
murder  in  the  first  degree.  The  indictment  was  found 
at  the  April  Term,  1865,  and  the  ofiTense  was  alleged 
and  proven  to  have  been  committed  on  the  24th  of 
March,  1863.  At  the  August  Term,  1870,  the  plaintiff 
in  error  was  put  upon  his  trial,  and  was  convicted  ot 
a    simple    assault,    and   was    adjudged    by  the  court  to 
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imprisonment  for  three  months  in  the  county  jail^  and 
to  pay  a  fine  of  fifty  dollars.  His  motion  for  a  new 
trial   was  disallowed,  and  he  has  appealed. 

The  decisive  question  in  this  case,  and  the  only 
one  to  which  it  is  necessary  to  refer,  is  as  to  the  right 
of  the  plaintiff  in  error  to  a  new  trial,  when  it  had 
been  disclosed  in  the  proof  that  the  assault  of  which 
he  was  convicted,  was  committed  more  than  twelve 
months  before  the  indictment  was  found.  The  Code 
provides  that  all  prosecutions  ibr  misdemeanors,  unless 
otherwise  expressly  provided,  shall  be  commenced  within 
twelve  months  next  after  the  offense  has  been  com- 
mitted.    4983. 

This  was  also  in  substance  the  provision  of  the  act 
of  1820,  c.  9.  It  is  provided  also,  that  on  an 
indictment  for  a  public  offense  admitting  of  different 
degrees,  the  defendant  may  be  convicted  of  such  offense, 
or  any  degree  lower  than  that  charged  in  form  in  the 
indictment  6122,  d  vide  5223.  Under  this  provrsion 
the  jury  had  the  authority  to  find  the  party  guilty,  as 
they  did,  of  a  simple  assault.  The  proof  shows  that 
the  offense  was  committed  on  the  23d  of  March,  1863; 
and  there  is  no  evidence  that  the  plaintiff  in  error  was 
not  "usually  and  publicly  resident  within  this  State'' 
for  any  period  intervening  between  that  day  and  April 
Term,  1865,  of  the  Circuit  Court,  to  effect  the  bar  of 
the  statute:  Code,  4988.  The  plaintiff  in  error  was 
entitled  to  a  new  trial,  in  order  to  avail  himself  of 
this  limitation.  This  is  not  a  new  question  in  this 
court,  though  there  is  some  conflict  of  authority  upon 
it.      In  the  case  of   Wilson  v.  The  Stale,  7  Terg.,  516, 
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it  was  held,  where  the  defendant  was  indicted  for  an 
assault  and  battery,  with  an  intent  to  commit  murder 
in  the  first  degree,  and  found  guilty  of  an  assault  and 
battery  only,  which  had  been  committed  more  than 
twelve  months  before  the  finding  of  the  indictment, 
that  the  statute  of  1820,  c.  9,  was  a  bar  to  the 
prosecution.  In  the  case  of  The  State  v.  Bowling,  10 
Hum.,  52,  the  question  came  before  this  court  in 
another  form,  and  it  was  held,  that  the  proper  plan 
for  defendant  to  avail  himself  of  the  defense  of  the 
statute  of  limitations  of  twelve  months,  was  by  proof 
of  the  fact  on  the  trial,  and  not  by  motion  in  arrest 
of  judgment,  plea  or  demurrer.  That  case  recognizes 
the  doctrine  of  the  case  of  Wilson  v.  The  State,  7 
Terg.,  516,  but  only  undertakes  to  settle  a  question  of 
practice  under  it.  A  contrary  doctrine,  however,  is 
held  in  the  case  of  Garden  v.  The  State,  3  Head.,  268, 
to  the  effect,  that  if  the  prosecution  be  for  a  felony, 
and  the  party  be  convicted  of  a  misdemeanor,  the  lim- 
itation prescribed  in  felonies  of  the  grade  of  that 
charged,  will  apply,  and  not  the  limitation  for  the 
misdemeanor,  of  which  the  party  was  found  guilty. 
We  can  not  assent  to  this  proposition.  The  citizen  has 
a  right  to  be  tried  by  the  forms  and  requirements  of 
the  law.  In  the  accusation  of  felony  against  him,  he 
is  also  accused  of  a  misdemeanor.  A  conviction  of 
the  misdemeanor,  charged  and  proven  to  have  been 
committed  more  than  one  year  before  the  finding  of 
the  bill  of  indictment,  is  a  nullity.  He  can  not  be 
punished  for  it.  We  had  rather  accept  the  reasoning 
in   Wilson  v.   The  State,  7  Yerg.,  516,  of   Judge    Green, 
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that  a  contrary  doctrine  would  defeat  the  intention  of 
the  act  of  Assembly^  and  prosecutions  for  assaults  and 
batteries^  might  be  gotten  up  at  any  distance  of  time^ 
provided  a  grand  jury  could  be  induced  to  find  a  bill 
for  an  assault  with  an  intent  to  kill.  A  temptation 
would  be  held  out  to  prosecutors  too,  to  commit  per- 
jury, in  order  to  get  such  indictment  found  that  the 
statute   of  limitations   may   not  operate. 

The  judgment   is   reversed   and  a   new   trial   granted. 

Whereupon,  by  leave  of  the  Court,  the  Attorney 
General  entered   a  nol  pros. 


Hardy  Colliks  v.  The  State. 

1.  Indictmekt.  AUempt  to  poison.  A  charge  of  an  "attempt  to  give  and 
ftdminiBter  poison,  bv  purchasing  it  and  placing  it  in  the  hands  of  the 
defendant's  minor  son,  advising  and  directing  him  to  administer  it,"  is 
sufficient  in  an  indictment  for  an  attempt  to  administer  poison,  under 
the  Code,  4626. 

2  Same.  Same.  AsaatUt,  It  is  not  necessary  to  charge  an  assault,  in 
an  indictment  for  this  offense. 


FROM   GREENE. 


In  the  Criminal  Com  t,  A.  W,  Howard,  J.,  presiding. 

Attorney  General  Heiskell,  for  the  State,  cited  Code, 
4626 ;    Bouv.   L.  D.;    Russell  on  Cr.,  46 ;    Higgins  Case, 
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2  East,    5;    Whar.    Am.   Cr.    Law,  38;    commented    on, 
1  Archb.,  mar.  91,  top  259;    citing  1  Car.  &  K.,  589. 

Ttjrney,  J.,  delivered  the  opinion  of  the  Court. 

The  judgment  of  the  Circuit  Court  must  be  reversed, 
because  of  the  admission  on  the  trial,  of  illegal  testimony. 

The  plaintiff  in  error,  was  indicted  in  the  Criminal 
Court  of  Greene  county,  under  §  4626  of  the  Code,  which 
provides : 

"Whosoever  shall  feloniously  and  with  malice  afore- 
thought, assault  any  person,  with  intent  to  commit  murder 
in  the  first  degree,  or  shall  administer,  or  attempt  to  give 
any  poison  or  potion  for  that  purpose,  though  death  shall 
not  ensue,  shall,  on  conviction,  be  imprisoned  in  the  pen- 
itentiary not  less  than  three,  nor  more  than  twenty-one 
years." 

The  indictment  is  predicated  upon  the  last  clause  of 
said  section,  and  charges  that  plaintiff  in  error,  "unlaw- 
fully, wilfully,  feloniously  and  of  his  malice  aforethought, 
did  attempt,  with  intent  to  commit  murder  in  the  first 
degree,  to  give  and  administer  to  one  George  Shipman, 
colored,  a  large  quantity  of  certain  deadly  poison,  called 
white  arsenic,  by  purchasing  and  procuring  the  said  white 
arsenic  and  by  placing  the  same  in  the  hands  of  one  Ben- 
jamin Collins,  the  minor  son  of  the  said  Hardy  Collins, 
on  the  day  and  year  aforesaid,  at  to- wit:  in  the  county 
aforesaid,  and  at  the  same  time  and  place,  advising,  direct- 
ing and  commanding  the  said  Benjamin  Collins,  he  the 
said  Collins'  minor  son,  to  give  and  administer  the  said 
white  arsenic  to  the  said  George  Shipman,  he,  the  said 
Hardy  Collins,  well    knowing  that  the  said  white  arsenic 
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was  a  deadly  poison^  with  intent  then  and  thereby  feloni- 
ously^ willfully,  and  of  his  malioe  aforethought,  him,  the 
said  George  Shipman,  to  kill  and  murder  in  the  first  de- 
gree/^ &c. 

On  the  trial,  and  against  the  objection  of  plaintiff  in 
error,  J.  O.  Hankins,  a  witness  for  the  State,  was  per- 
mitted to  state  that  the  physician,  or  druggist,  '^who  tested 
the  lioyrder"  said  it  was  white  arsenic. 

Mary  King,  another  witness  for  the  State,  was  allowed 
to  say,  in  answer  to  a  question  of  the  Attorney  General, 
plaintiff  in  error  objecting,  that  Ben.  Collins  said  to  her, 
"my  pap  gave  me  something  to  poison  George  Shipman 
with/^  There  is  nothing  in  the  record  showing  the  pre- 
sence of  the  plaintiff  in  error,  at  the  time  of  these  dec- 
larations; in  &ct,  we  are  forced  to  the  conclusion,  after 
looking  to  the  whole  record,  that  he  was  not  present. 
The  evidence  is,  therefore,  mere  hear-say,  of  the  most  unsat- 
isfactory and  unreliable  character,  and  clearly  incompetent. 

The  plaintiff  in  error,  was  convicted  and  sentenced  to 
the  penitentiary  for  three  years. 

There  was  motion  in  arrest  of  judgment,  and  the  fol- 
lowing reasons  assigned: 

1st.  Said  indictment  does  not  charge  that  the  defendant 
made  any  assault,  as  required  by  statute. 

2d.  That  said  indictment  does  not  show  that  the  grand 
jurors  found  the  same  upon  their  oath,  as  grand  jurors. 

3d.  That  said  indictment  charges  said  defendant,  as  a 
principal,  yet  upon  its  fiice,  it  shows  that,  if  guilty  at  all, 
he  would  be  an  accessory  before  the  fact. 

4th.  That  the  defendant  stands  convicted  by  the  verdict 
of  the  jury,  of  a  felony,  when  the  indictment  only  charges 
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him  with  an  attempt  to  oommit  crime,  which  is  not  a 
felony,  bat  a  misdemeanor. 

The  court  overruled  the  motion  upon  these  proposi- 
tions.     There  was  no  error  in  the  ruling  of  the  court. 

The  first  assignment  is  answered  by  the  statute  under 
which  the  indictment  is  had.  The  offense  charged,  al- 
though in  the  same  section,  is  in  a  separate  and  distinct 
sentence  from  the  one  in  which  the  word  "assault'^  is  used, 
the  two  sentences  defining  distinct  offenses,  and  affixing 
to  each  a  punishment,  the  one  greater  than  the  other. 
The  term  ^'assault'^  has  no  reference  to  the  crime  last 
defined. 

The  second  assignment  is  a  misconception  of  the  record, 
the  caption  of  which,  as  well  as  that  of  the  indictment, 
recites  that  the  jury  was  sworn,  and  the  body  of  the 
indictment  averring  "the  Grand  Jurors,  aforesaid,  upon 
their  oaths,  aforesaid,  do  say,  &c." 

The  third  and  fourth  assignments  embrace  the  ground 
mainly  relied  upon  in  argument,  for  the  accused,  in  sup- 
port of  which,  it  is  earnestly,  and,  we  must  say,  ably 
insisted,  that  the  charges  of  the  indictment,  upon  the  facts, 
do  not  make  an  in^ik^able  offense,  such  as  is  contemplated 
by  the  statutcV  It  is  argued  that,  if  the  prisoner  procured 
the  poison  and  gave  it  to  another,  with  instructions  and 
command  to  that  other,  to  "put  it  in  George  Shipman's 
coffee,  or  apples,  or  any  thing  he  ate,"  although  it  ap- 
pears that  George  Shipman,  whom  it  is  alleged  that  the 
prisoner  purposed  to  poison,  and  Bea  Collins,  the  son 
of  the  prisoner,  to  whom  the  prisoner  gave  the  poison, 
with  the  instructions  mentioned,  lived  at  the  same  place, 

i  is  not  an  "attempt  to  give  poison.'^ 

I  2 
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We  can  not  concur  in  this  construction  of  the  law. 
The  son  of  the  prisoner,  assuming  the  allegations  to  be 
true;  as  we  must  upon  the  consideration  of  the  question 
as  presented;  was  merely  the  instrument,  through  and 
by  which  the  prisoner  purposed  and  intended  to  accom- 
plish his  purpose ;  the  fact  that  it  is  an  agent,  responsible 
or  irresponsible,  does  not  change  the  result  from  his 
conduct.  The  person  used  is,  so  far  as  the  crime  of 
the  prisoner  is  concerned,  just  as  would  be  an  inanimate 
means  used  to  effect  the  ends  desired,  simply  the  instru- 
ment. If  the  prisoner,  knowing  the  place  at  which  his 
intended  victim  ate,  had  gone  there  and  fixed  the  poison 
in  a  way  likely  to  be  taken,  or  in  any  way  which  he 
thought  would  make  it  likely  to  be  taken  by  Shipman, 
this  would  be  an  attempt  to  give;  or  if  he,  knowing 
Shipman  was  in  the  habit  of  passing  in  a  certain  direc- 
tion, were  to  place  poison  or  poisoned  food  in  his  path, 
intending  him  to  eat  it,  although  Shipman  did  not  pass 
in  the  direction,  and,  as  a  consequence,  did  not  eat  the 
poison,  still  the  conduct  of  the  prisoner  would  be  an 
attempt   to  give. 

If  the  son  had  put  the  poison  in  the  coffee,  apples, 
or  other  food  of  Shipman,  or  had  by  any  means,  induced 
him  to  take  the  poison,  as  instructed  and  commanded  by 
his  father,  and  death  had  ensued,  both  would  have  been 
guilty,  according  to  the  definition  of  the  statute,  of  ad- 
ministering  poison. 

In  this  case,  according  to  the  indictment,  the  intent 
to  give  is  perfect,  the  plan  of  giving  determined,  and  its 
execution  set  in  motion,  the  poison  has  left  the  hands  of 
the  prisoner,  in  furtherance  of  his  purpose,  but  fails,  not 
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because  of   his    abandonment  of  the   design,   but  because 
of  the  insuflScieney  of  his  medium. 

The  word  "attempt,"  as  used  in  the  statute,  contem- 
plates a  failure.  Such  is  its  usual  import;  it  has  this 
definite  and  restricted  meaning  in  the  statute. 

Administering  poison  being  one  offense,  and  attempt- 
ing to  give,  another,  the  remoteness  or  unreliability  of 
the  means  used,  the  purpose  being  well  ascertained,  can 
avail   the  accused   nothing. 

Such,  we  thiuk,  was  the  meaning  of  the  Legislature 
passing  the  act. 

This  interpretation  of  the  law  is  supported  by  the 
case  of  The  Queen  v.  Michael,  2  Moody's  British  Crown 
Cases,  163,  in  wjiich  it  appears  the  prisoner  delivered 
to  Sarah  Stephens,  the  nurse  of  a  child,  a  quantity 
of  laudanum,  telling  her  it  was  a  proper  medicine  for 
the  child,  and  directing  her  to  administer  to  the  child, 
every  night,  a  teaspoonful.  It  was  shown  to  be  the 
prisoner's  intention  to  kill  the  child.  Sarah  Stephens 
took  the  laudanum  home  with  her,  not  intending  to  give 
it  at  all;  left  it  on  the  mantelpiece  in  her  room,  which 
was  in  a  different  house  from  where  the  prisoner  resided. 
Some  days  afterwards,  a  little  boy  of  Sarah  Stephens, 
five  years  of  age,  during  the  absence  of  Sarah,  admin- 
istered to  the  child  a  much  larger  dose  than  a  teaspoon- 
ful,  and  the  child  died  in  consequence.  This  Avas  held, 
we  think  properly,  to  be  murder  on  the  part  of  the 
prisoner.^ 


iSee  Ace.,  2  East,  5;   People^v^mhfirftiWj  133;  Hollowcnj  v.  Heg,,  Den. 
A  Pierce,  287, 
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The  indictment  here  is  a  good  one;  suflSciently  de- 
scribing the  offense  defined  in  the  statute. 

Because  of  the  admission  of  illegal  testimony,  the 
judgment  is  reversed  and  the  prisoner  will  be  remanded 
for  a  new  trial. 


David  W.  McBean,  in  Error,  v.  The  State. 

1.  Pleading.     Waiver,    Beplication,    If  a  defendant  in  a  miBdemeanor, 

go  to  trial,  without  a  replication  to  a  plea  of  former  conviction,  it  is 
a  waiTer  of  the  defenie. 

2.  Same.    Practice-    Negligence,    Where  a  plea  of  former  conviction  waa 

filed  at  one  term,  and  no  replication  was  filed,  and  the  trial  was  had 
at  the  next  term  on  a  plea  of  not  guilty^,  affidavits  of  the  defendant, 
and  his  counsel  who  filed  his  plea,  that  said  counsel  was  engaged  in 
another  court  when  the  trial  began,  and  that  defendant,  with  new 
counsel,  had  gone  into  the  trial  under  the  belief  that  it  was  another 
cause  against  the  same  party,  was  held  to  be  no  ground  for  a  new  trial. 

3.  Graitd  Jury.    Caption  of  Indictmenl,    If  the  facts  neoessarj  to  show 

the  proper  organization  of  a  grand  jury,  appear,  either  in  the  face  of 
the  indictment,  or  in  the  caption  of  the  record  of  the  court,  it  is 
sufficient  on  motion  to  quash  or  reasons  filed  in  arrest  of  judgment. 

4.  Indictment.    Oaih  of  Grand  Jury.    It  is  sufficient  in  an  indictment, 

after  showing  that  the  Grand  Jury  was  sworn,  to  aver  that  the  Grand 
Jurors,  &c., "  do  present  and  say,"  without  the  words  "  upon  their  oaths 
aforesaid," 
Cases  cited  :  Long  v.  State,  1  Hum.,  886 ;  Meawe  v.  /Stote,  1  Yer.,  206, 
8  Yer.,  514,  9  Hum.,  119 ;  Johnson  v.  State,  M.  &  Y.,  129. 


FROM  GREENE. 


In  the  Criminal  Court.      A.  W.  Howard,  J*,  pre- 
siding. 


OCTOBER  25,  1870.  21 

David  W.  McBean  v.  The  State. 

Ingebsoij^,   for  plaintiff  in  error. 
Attorney  General   Heiskell,   for  the  State. 
Deabebick,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted,  at  the  Novem- 
ber Term,  1868,  of  the  Criminal  Court  of  Greene 
county,  for  an  assault  and  battery  upon  one  Samuel 
Lane. 

At  March  Term,  1869,  he  entered  a  motion  to  quash 
the  indictment,    which,   upon    argument,   was    overruled. 

At  the  July  Term,  1869,  the  plaintiff  in  error  filed 
a  plea  of  former  conviction ;  and  a(  November  Term, 
1869,  the  cause,  having  been  regularly  reached,  was 
tried  by  a  jury  upon  the  plea  of  "not  guilty,'^  which 
resulted    in   the    conviction    of    the     defendant. 

A   rule  for  a  new  trial  was  entered,  and  in  support 

of  the   motion   the   defendant    made   an    affidavit  setting 

forth   that   his    attorney,    J.  C.   Beeks,    had   put   in    the 

said   plea   of  former  conviction   for   him,  upon  which  no 

issue  had   been   taken;    that   when   the   cause  was  called 

for   trial   said    attorney    was   engaged    in   the    Chancery 

Court     sitting    in    another    room    of    the    Court-house; 

that   James    Britton,     whom    he  had     employed    in   the 

case     recently      before    it  was    called,   put  in   a  plea  of 

"not    guilty,''   and   went  into   the   trial   of   it   before  his 

first  named   counsel   returned   into     the    Criminal     Court 

room. 

J  as.   C.   Beeks,   Esq.,   the  counsel   named,   also  made 

affidavit  sustaining  defendant's  statements,  and  adds  that 

the  trial  was  proceeding  when   he  came  into  the  court 

room,  he  was  informed  the  case  on  trial  was  for  another 


22  K^'OXVILLE 


David  W.  McBean  v.  Th€  State. 


assault  upon  the  same  prosecutor,  and  did  not  discover 
the   mistake   until   one  witness   was  examined. 

The  court  refused  to  grant  a  new  trial ;  thereupon 
the  defendant  below  filed  the  following  reason  in  arrest 
of  judgment: 

"  That  the  indictment  in  this  case  does  not  show 
that  the  grand  jurors  found  the  same,  upon  their  oath, 
as  grand  jurors,"  which  was  overruled  by  the  court, 
and  judgment  pronounced ;  whereupon  the  defendant 
appealed   in  error  to   this   court. 

It  is  insisted  that  the  court  below  erred  in  not 
granting  a  new  trial,  for  the  reasons  disclosed  in  the 
affidavit  of  the  plaintifi^  in    error  and   his   counsel. 

No  issue  had  been  taken  upon  the  pica  of  former 
conviction,  or  other  disposition  made  of  it  at  the  time 
at  which  the  cause  was  called  for  trial,  and  the  trial 
was   had  upon    the   plea   of  "not  guilty." 

The  defendant  and  his  counsel  were  bound  to  know 
and  to  take  notice  of  the  pleadings  which  were  on  file 
in  the  case ;  and  going  to  trial  upon  the  plea  of 
^*not  guilty"  alone  was  a  waiver  of  the  defense  of 
^'former    conviction." 

The  objection  taken  to  the  indictment  upon  the 
motion  to  quash,  and  in  the  reason  in  arrest  of  judg- 
ment, is,  that  it  does  not  show  that  the  grand  jurors 
acted  upon   oath. 

The  indictment   is   as   follows: 
"State  of  Tennessee,   Greene  County — Criminal 

Court,     First     Judicial    Criminal    District — 

November  Term,  1868. 

The  Grand   Jurors  for  the    State,   being    duly  sum- 
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moned^  elected^  empanelled^  sworu  and  chared  to 
inquire  for  the  body  of  the  county  aforesaid,  present 
and  say/*  &c.,   proceeding  in   the   usual  form. 

It  is  insisted  that  the  indictment  should  recite  that 
the  grand  jurors,  "  On  their  oath  aforesaidy  present  and 
say/'   &c. 

These  words  are  the  commencement  of  the  indict- 
ment proper,  while  the  preceding  recitals  more  properly 
constitute  the  substantial  parts  of  the  English  caption, 
which  have  by  usage  become  incorporated  with  and  a 
part  of  the  indictment  itself,  by  our  practice:  1  Hum. 
388. 

In  England  indictments  are  found  by  inferior  courts, 
and   transmitted  for  trial  to  the  Court  of  King^s  Bench. 

The  inferior  court  sends  up  with  the  indictment  a 
formal  history  of  the  proceedings,  describing  the  court 
before  which  the  indictment  was  found,  the  jurors  by 
whom  and  the  time  and  place  when  and  where  it  was 
found.  This  history  of  the  proceedings  of  the  inferior 
court  is  called  the  caption,  and  is  entered  of  record 
immediately  before  the  indictment:  1  Bishop  on  Crim. 
Pro.,  §   146;  1   Chitty  Cr.    Law,   267-8. 

Consequently  the  caption  is  that  part  of  the  record 
which  comprehends  the  judicial  history  of  the  cause  to 
the  time  of  finding   the  indictment. 

.  In  our  State  the  indictment  is  found  in  the  same 
court  in  which  the  defendant  who  may  be  indicted,  is 
tried. 

The  record  of  the  court  at  each  term  shows  when 
and  where  it  was  held,  who  were  the  grand  jurorsj 
that  they   were  "Summoned,   elected,    empanelled,   sworn, 


24  KNOXVILLE : 


David  W.  McBean  v.  The  State. 


and  charged/'  &c.^  and  these  fiicts  are  always  set  out 
in  the  transcript  of  the  record  in  every  criminal  cause 
brought  up  to  this  court  from  the  Criminal  or  Circuit 
Courts  by  appeal  or  writ  of  error,  and  when  so  sent 
up  constitute  what  is  technically  termed  the  caption  of 
the  indictment:  1  Hum.,  387;    8  Yer.,  514;  9  Hum.,  119. 

And  it  has  been  held  that  it  is  not  necessary  to 
the  validity  of  an  indictment  that  it  should  appear  in 
the  caption  that  the  jury  were  sworn  if  it  so  appears 
in  the  body  of  the  indictment :   1  Yer.,  206;  1  Hum.,  386. 

It  was  expressly  held,  in  the  case  of  McQure  v. 
The  State,  1  Yer.,  206,  that  the  "recital  in  the  in- 
dictment that  the  grand  jurors  were  elected,  empanelled, 
sworn  and  charged,  will  be  sufficient,^'  even  if  the 
caption  omit  to  state  they  were  sworn.  And  this  case 
was  reviewed  and  approved  in  the  subsequent  case  of 
Long  v.    The  State:    1  Hum.,  386. 

In  the  case  of  Johnson  v.  The  StaJte,  it  was  objected 
to  the  indictment  that  it  did  not  show  that  it  was 
found  by  the  oaths  of  twelve  men.  The  court  held 
that  the  caption  showed  that  fact,  and  that  it  was  not 
necessary  to  repeat  it  on  the  face  of  the  indictment. 
M.  &  Y.,  129. 

We  hold  that  it  is  necessary  that  an  indictment 
should  show  upon  its  face  that  it  is  made  upon  the 
oath  of  the  grand  jury,  and  that  the  averments  con- 
tained in  the  one  under  consideration  do  sufficiently 
aver  that  fact. 

Let  the  judgment  of  the  Criminal  Court  be  affirmed. 
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Henry  Crippen,  in  Error,  v.  The  State. 

Double  pleading.  Under  the  Act  of  1860,  c.  102,  allowing  double  pleading 
in  criminal  cases,  the  several  pleas  must  be  put  in,  so  as  to  be  tried  at 
ti  e  same  time* 

CsLneA  cited :  Hul  v.  State,  2  Yer.,  248 ;  StaU  v.  Copeland,  2  Swan,  626. 


FROM   K.Nt)X. 

From  the  Arisdcmcanor  Court »  C.  W.  Jones,  J., 
presiding. 

M.  L.  Hall,  for  plaintidF  in  error. 
Attorney  General  Heiskell,  for  the  State. 
Deaderick,  J.,  delivered  the  opinion  of  the  Court, 

The  plaintiff  in  error  was  convicted  of  an  assault  and 
battery  on  one  Lewis  Foust,  in  the  County  Court  of 
Knox  county.  The  defendant  below  put  in  a  plea  ol 
former  conviction  under  the  small  offense  law,  to  which 
the  Attorney  General  replied,  and  the  issue  thus  made 
up  was  submitted  to  the  jury,  and  a  verdict  against  de- 
fendant rendered   by  them. 

Thereupon,  defendant  entered  a  rule  for  a  new  trial, 
which  was  discharged  by  the  Judge.  Defendant  then 
asked  leave  of  the  Court  to  file  a  plea  of  not  guilty, 
which  was  refused,  and  judgment  was  pronounced  upon 
the  verdict  of  the  jury;  and  defendant  tendered  a  bill  of 
exceptions,  and  prayed  an   appeal  to  this  Court. 

There  was  no   error  in   the  action  of  the  Court  be- 
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low.  Formerly,  double  pleading  was  not  allowed  in 
criminal  cases:  2  Yer.,  248;  2  Swan,  626.  Now,  how- 
ever, a  defendant  may  plead  autre  fois  convict^  or  former 
conviction,  and  he  may  also  enter  and  rely  upon  any 
other  plea  or  pleas  that  would  be  a  good  defense  to  the 
indictment:     Act  of  1860,  c.  102,  p.  97. 

But  these  pleas  should  all  be  relied  upon  on  the 
same  trial,  and  the  privilege  of  putting  in  several  pleas 
does  not  give  the  right  to  have  a  separate  trial  upon 
each  plea. 

Let  the  judgment   be  affirmed. 


3bei  2)i 
117     455 

"^    *^  John  Purkey  et  aL  v.  The  State. 

.  Chaboe  of  Ck)UBT.  Doubts.  A  charge  in  a  misdemeanor  case,  that  the 
State  need  not  show  the  parties  guilty  beyond  a  reasonable  doubt,  but 
that  the  proof  must  show  the  guilt  of  the  defendants  to  their  "reasonable 
satisfaction/'  that  their  best  judgments  must  })e  that  the  defendants  are 
guilty,  so  that  the  mind  may  rest  easy,  in  the  conclusion  of  guilt,  is  not 
error. 

2*  Doubt.    In  misdemeanor,    Beasonable  doubt  applies  to  misdemeanors, 
as  well  as  felonies. 


FROM   HANCOCK. 


In    the    Circuit    Court,    E.    E.    Gillenwaters,    J., 
presiding. 

R.  M.  Barton,  for  plaintiff  in  error. 
Attorney  General  Heiskell,  for  the  State. 
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Sneed,  J.,  delivered   the   opinion  of  the   Court. 

The  Court  charged  the  jury  in  this  case,  that  the 
State  need  not  show  the  parties  are  guilty,  beyond  all 
reasonable  doubt.  This  is  assigned  as  error  upon  the 
trial  of  a  misdemeanor.  In  the  same  connection,  how- 
ever, the  Court  admonished  the  jury  that  the  evidence 
must  show  the  guilt  of  the  defendants  to  their  reasonable 
satisfaction;  that  their  best  judgments  must  be  that  the 
defendants  are  guilty,  so  that  the  mind  may  rest  easy  in 
the  conclusion  of  guilt.  With  this  qualification,  we  can 
not  reverse  the  judgment  in  an  offense  of  this  grade  for 
the  error  in  the  first  proposition.  It  can  not  be  denied 
that  in  the  last  part  of  the  charge,  the  Court  gave  the 
defendants  the  benefit  of  the  doctrine  of  reasonable  doubts 
quite  as  fully  as  if  the  converse  of  the  first  proposition 
had  been  distinctly  charged.  The  mind  of  a  juror  could 
scarcely  *'rest  easy  in  the  conclusion  of  guilt,"  if  a  rea- 
sonable doubt  of  that  guilt  remained.  This  being  so  in 
this  case,  we  are  still  led  to  the  inquiry,  whether  that 
humane  principle  of  the  common  law  which  forbids  a 
conviction  of  felony  if  the  evidence  generates  a  reasonable 
doubt  of  the  guilt  of  the  prisoner,  applies  as  well  to 
misdemeanors  as  to  felonies.  There  is  a  large  class  of 
misdemeanors,  a  conviction  of  which  involves  an  ignominy 
scarcely  less  grave  than  a  conviction  of  felony,  in  their 
punishment,  as  well  as  the  moral  degradation  which  fol- 
lows such  conviction.  There  are  others  in  which  the 
unlimited  power  of  a  jury  in  the  imposition  of  fines 
might  result  in  pecuniary  impoverishment  and  ruin.  In 
all  criminal  accusations,  of  whatever  grade,  the  presump- 
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tion  of  innocence  attends  the  accused  from  the  moment 
of  the  first  suspicion  that  has  rested  upon  him^  until  a 
jury  has  pronounced  upon  his  guilt.  And  out  of  this 
presumption  has  arisen  the  benignant  doctrine  that  the 
accused  must  have  the  benefit  of  any  reasonable  doubt 
that  may  exist  as  to  his  guilt.  And  this  is  a  very  old 
and  venerable  doctrine  of  the  criminal  law:  Hex  v. 
Stone,  6  T.  R.,  528.  We  can  see  no  reason  why  this 
just  and  humane  principle  should  not  apply  to  misde- 
meanors as  well  as  to  felonies.  Indeed^  in  the  ancient 
authorites^  no  such  distinction  is  observed.  Its  applica- 
tion has  been  distinctly  recognized  in  several  of  the 
States,  and  it  could  not  well  be  otherwise,  since  the 
common  law  has  made  no  distinction,  but  declares,  in 
reference  to  all  criminal  prosecutions  alike,  that,  "neither 
a  mere  preponderance  of  evidence,  nor  any  weight  of 
preponderant  evidence,  is  sufficient  to  prove  the  guilt, 
unless  it  generate  full  belief  of  the  fact,  to  the  exclusion 
of  all  reasonable  doubt:"  3  Greenl.  Ev.,  29;  1  Stark. 
Ev.,  478;  1  Hale  P.  C,  300.  We  hold  that,  in  all  of- 
fenses against  the  criminal  laws,  cognizable  by  indict- 
ment or  presentment,  whether  felonies  or  misdemeanors, 
to  authorize  a  jury  to  convict,  the  evidence  must  be  such 
as  to  convince  them  of  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt.  A  reasonable  doubt  is  an 
honest  misgiving  as  to  the  guilt  of  the  defendant  upon 
the  proof,  which  the  reason  entertains  and  sanctions  as  a 
substantial  doubt.  When,  after  the  evidence,  the  argu- 
ments and  the  charge  have  all  gone  to  the  jury,  and 
have  been  thoroughly  weighed  and  considered,  the  in- 
genuous  and   impartial  juror,  in   an   honest  quest  of  the 
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truth^  finds  himself  hesitating  and  pausing  to  ask  him- 
self if  all  these  things  may  not  be  true^  and  yet  this 
man  innocent;  and  still  reasoning  upon  his  doubts,  and 
finding  a  substantial  reason  for  them  all;  then  we  would 
say  the  juror  entertained  such  reasonable  doubts  as  would 
demand  an   acquittal. 

The  judgment  is  affirmed. 


The  State  v.  L.  H.  Bowlus. 

1-  INDICTMENT.  Perjury,  An  indictment  for  peijnry  must  contain  either 
an  averment  that  the  matter  Bworn  to  is  material,  or  most  show  it  by 
averment  of  the  necessary  facts.  The  statement  of  those  facts,  as  part 
of  the  matter  sworn  to  by  the  defendant,  is  not  sufficient. 

2.  Same.  Same,  Assignment  on  affidavit  for  attachment.  In  an  assignment 
of  peijury  on  an  affidavit  for  an  ancillary  attachment,  there  must  be  the 
averment  of  materiality,  or  an  averment  of  the  existence  of  a  suit  to 
which  the  attachment  sought  was  to  be  ancillary.  It  seems  that  if  the 
attachment  upon  the  allegations  of  the  indictment  would  be  wholly 
void,  the  aasignment  of  perjury  in  the  oath  to  obtain  it,  is  bad. 

Case  cited :  Steinston  v.  Stale,  6  Yer.,  531. 


FROM  KNOX. 

In  the  Circuit  Court,   E.  T.  Hall^  J.,  presiding. 

Attorney  General  Heiskell,  for  the  State. 

J.  R.  Cocke,  Washburn  &  PRoesER,  for  defendant. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

At  the  June  Term,    1868,  of  the  Circuit  Court  for 
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Knox  county,  an  indictment  for  perjury  was  preferred 
and  found  against  the  defendant  in  error.  To  the  in- 
dictment  is  a  demurrer,  assigning  for  cause: 

Ist.    That   said   indictment  contains    no   charge  of  an 
offense  against  the   laws  of  Tennessee. 

2d.    There   is  no    allegation    in   said   indictment,  that 
the  affidavit   was  made   in  any  material    matter   or   issue. 

The    Court    sustained    the     demurrer,    as    we    think, 
properly. 

The   indictment  is  predicated   upon  the  written  affida- 
vit of  the  defendant,  from  which  it  appears,  as  recited  in 
the  indictment,  that  he  had  an  action  of  assumpsit  pend- 
ing in  the  Circuit  Court  for  Knox  county;   and  desiring 
to  have  issued  an  ancillary  attachment,  he  applied  to  the 
Clerk  of  said  Court  therefor,  and   in   support  of  his  ap- 
plication  filed   his  written   affidavit,  the   indictment  aver- 
ring that,   "The  said   L,  H.  Bowlus,  being  so   sworn  as 
aforesaid,   not  having   the   fear   of  God   before    his   eyes, 
but   being   moved   and  seduced   by  the   instigation  of  the 
Devil,   then   and   there,    upon   his    oath   aforesaid,    before 
the  said    E.  W.  Atkins,  Deputy  Clerk,  as  aforesaid;   the 
said   E.  W.  Atkins  then  and  there   having  a  lawful   and 
competent   power   and   authority  to    administer   said   oath 
to   the  said   L.  H.  Bowlus   in   that   behalf;    falsely,   cor- 
ruptly,   knowingly,    wilfully  and   maliciously,   in   and  by 
his  said  affidavit  in  writing,  did  depose  and  swear,  among 
other  things,    in   substance  and   to    the   effect   following: 
that   is  to  say,  that  he,  meaning  the  said  L.  H.  Bowlus, 
has   heretofore  brought  a  suit  which  is  now   pending   in 
the  Circuit  Court  of  Knox  county,  in  which  he,  meaning 
the  said   L.  H.  Bowlus,  is  plaintiff,  and  Alexander  Ken- 
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nedy,  jr.,  is  defendant,  meaning  the  Alexander  Kennedy, 
jr.,  above  mentioned;  that  said  suit  is  a  civil  action,  in 
which  he,  meaning  the  said  L.  H.  Bowlus,  claims  dam- 
ages to  the  amount  of  twelve  hundred  dollars  for  tres- 
pass on  the  case,  upon  promises  due  by  account  for 
work  and  labor,  meaning  that  the  said  Alexander  Ken- 
nedy, jr.,  was  indebted  to  the  said  L.  H.  Bowhis  in  the 
sum  of  twelve  hundred  dollars  for  work  and  labor  done 
by  the  said  L.  H.  Bowlus,  for  the  said  Alexander  Ken- 
nedy, as  in  and  by  the  said  affidavit  of  the  said  L.  H. 
Bowlus,  filed  in  the  Circuit  Court  of  Knox  county 
aforesaid,  more  fully  and  at   large  appears." 

There  are  two  counts  in  the  indictment.  The  extract 
of  the  affidavit,  as  above  set  out,  and  upon  which  the 
charge  of  peijury,  by  this  indictment,  is  based,  is  sub- 
stantially recited  in  both.  The  indictment  negatives  the 
indebtedness  recited  in  the  affidavit. 

By  section  4793  of  the  Code,  it  is  provided  that  any 
person  who  wilfully  and  corruptly  swears  or  affirms 
falsely,  in  any  material  matter,  upon  any  oath  or  af- 
firmation required  or  authorized  by  law,  is  guilty  of 
peijury. 

Trying  the  indictment  in  this  case  by  the  provisions 
above,  it  is  fatally  defective.  There  is  no  averment  of 
the  existence  of  a  suit,  in  aid  of  which  an  ancillary  at- 
tachment is  sought.  From  the  indictment,  we  know 
nothing  of  such  suit,  except  as  it  apj>ears  from  the  re- 
citals of  the  affidavit;  nor  is  there  any  averment  of  the 
materiality  of  the  matter  alleged  to  have  been  sworn  to. 
So   far  as  we   are  able  to   see,  from  this   indictment,  and 
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we  must  confine  ourselves  to  its  face^  no  material  matter^ 
required  or  authorized   by  law,  is  sworn  to. 

The  affidavit  set  out  was  wholly  insufficient  to  au- 
thorize the  issuance  of  an  attachment,  no  causes  required 
by  law  being  stated  by  it.  An  attachment  issued  upon 
it   would  have  been  absolutely  void. 

Everything  necessary  to  constitute  the  crime  must  be 
averred.  If  the  oath  was  taken  in  a  judicial  proceeding, 
the  proceeding  must  be  sufficiently  described  and  set  out 
to  show  that  the  Court  had  jurisdiction.  If  taken  be- 
fore a  Clerk  or  other  ministerial  officer,  in  aid  or  pro- 
motion of  a  judicial  proceeding,  not  only  must  the  ju- 
dicial proceeding  be  set  out,  but  the  oath  must  be  so 
fully  recited  as  to  show  that  the  official  administering  it 
was  required  and  authorized  by  law  to  administer  it  for 
the  purposes  contemplated  in  the  application  or  submis- 
sion to  take,  or  take  and  subscribe  it.  Otherwise,  as  this 
court  said  in  the  case  of  Stdnston  v.  Staiej  6  Yer.,  531, 
"State  prosecutions  may  be  supported  by  intendment." 

Judgment  affirmed,  and  prisoner  discharged 
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William  Fulkneb  v.  The  State. 

FosHEB  CoNYiCTiON.  The  proper  judgment  on  sostaining  a  demarrer 
to  a  plea  of  former  conviction,  is,  that  the  defendant  answer  over. 
He  may  then  plead  a  new  or  better  plea  of  former  conyiction,  or  not 
guilty,  or  both. 

Cases  cited :  9  Hum.,  677 ;  10  Id.,  431 ;  11  Id.,  600 ;  6  Cold.,  9 ;  1  Swan,  34. 

Code  cited:  4994,  4995,  5001. 


FROM  KNOX. 


M.  L.  Hall,  for  plaintiff  in  error. 
Attorney  General  Heibkell,  for  the  State. 
Skeed,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  Misde- 
meanor Court  of  Knox  county  for  an  assault  and 
battery.  He  filed  a  plea  of  convicticHi  under  the  small 
offense  law.  To  this  plea  the  Attorney  General  de- 
murred, and  the  court  allowed  the  demurrer.  The 
grounds  of  the  demurrer  were  that  the  plea  does  not 
aver  that  the  Justice  who  rendered  the  judgment  heard 
any  of  the  evidence,  or  that  any  evidence  was  offered; 
that  the  said  plea  does  not  show  what  amount  of  fine  was 
imposed,  or  that  any  was  imposed,  and  that  said  plea  does 
not  show  that  the  party  assaulted  was  notified  of  the 
time  and  place  of  the  trial,  or  that  she  was  present  at  the 
same.  Upon  the  court  sustaining  the  demurrer,  the  plain- 
tiff in  error  presented  another  plea  of  former  conviction 

containing  each  of    said  averments,  and  also  a  plea  of 
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not  guilty^  and  asked  leave  to  file  the  same,  which  the 
court  refused^  and  thereupon  the  court  pronounced  judg- 
ment as  on  conviction,  from  which  the  cause  is  brought 
into  this  court  by  appeal. 

It  is  insisted  on  behalf  of  the  plaintiff  in  error 
that  the  court  erred  in  sustaining  the  demurrer.  We 
do  not  think  so.  The  Code  provides  that  any  person 
brought  before  a  Justice  of  the  Peace  for  a  misdemeanor 
may  plead  guilty,  whereupon  the  Justice  shall  hear  the 
evidence  and  fine  the  offender  according  to  his  offense, 
not  less  than  two  dollars  nor  more  than  fifty  dollars, 
together  with  costs.  If  the  charge  is  of  violence  to 
the  person  of  another,  the  person  on  whom  the  violence 
has  been  committed  shall  be  notified  of  the  time  and 
place  of  trial,  so  that  he  may  attend  and  be  heard  as 
a  witness.  If  the  offense  merit  a  fine  exceeding  fifty 
dollars,  or  fine  and  imprisonment,  or  imprisonment  alone, 
then  the  Justice  shall  not  render  judgment,  but  bind 
the  offender  over  to  court:  Code,  4994,  4995,  5001. 
The  act  known  as  the  small  offense  law  thus  carried 
into  the  Code,  was  passed  in  the  year  1848,  and 
though  intended  to  facilitate  and  render  more  speedy 
and  certain  the  punishment  of  minor  offenses,  yet  this 
court  has  had  frequent  occasion  to  criticise  its  abuses 
and  perversions,  permitted,  if  not  connived  at,  by  pliant 
officers  of  the  law.  The  object  of  the  statute  was  not 
to  give  impunity  to  the  offender,  nor  to  lesson  his 
merited  punishment,  but  to  quicken  and  ensure  the 
same  while  it  diminished  the  burthens  of  the  courts, 
and  in  many  cases  protected  the  country  from  the  ex- 
panses of  protracted    litigation.       The  offender   must  be 
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arrested  in  good  faith  and  brought  before  the  Justice. 
He  may  or  may  not  plead  guilty.  If  he  pleads 
guilty,  the  advantage  he  obtains  under  the  law  is  not 
a  light  and  trifling  fine ;  but  he  is  not  to  be  bound 
over  to  court  unless  the  Justice  thinks  the  offense 
merits  imprisonment  or  a  larger  fine  than  fifty  dollars; 
but  within  that  limit  he  is  to  be  fined  ^'according  to 
the  aggravation  of  hu  offense.''  In  too  many  cases 
the  Justice  seems  to  think  that  because  the  defendant 
pleads  guilty,  even  in  an  aggravated  case,  he  is  to  be 
dealt  with  tenderly  and  have  but  a  nominal  fine  im- 
posed upon  him.  This  is  a  gross  abuse  of  this  law, 
and  such  abuses  for  more  than  twenty  years,  have  been 
most   prolific   of  disorders. 

It  has  been  frequently  held  that  any  fraud  upon 
the  law  will  avoid  any  conviction  under  it  so  far  as 
to  render  the  party  liable  to  another  trial  for  the  same 
offense,  and  we  but  reiterate  the  uniform  doctrine  of 
this  court  upon  this  subject :  that  no  plea  of  autre  foia 
convict  under  this  law  will  avail  as  a  protection  against 
an  indictment  for  the  same  offense,  unless  the  plea 
shows  that  in  every  particular  the  law  was  complied 
with — or,  if  in  any  respect  it  was  not,  unless  a  good 
reason  is  stated  why  it  was  not.  We  hold,  therefore, 
that  the  demurrer  to  the  plea  was  well  taken,  on  the 
grounds  stated:  Vide  9  Hum.,  677;  10  Id.,  431;  11 
JA,  600;    5   Cold.,   9;    1   Swan,   34. 

It  is  further  insisted  that  the  court  erred  in  re- 
fusing to  allow  the  plaintiff  in  error  to  file  his  new 
amended  plea  of  atUre  fois  eonmct,  and  his  plea  of  not 
guilty,  after  the  demurrer  to  his  first  plea  was  sustain- 
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cd.  In  this  action  of  the  court  we  think  there  was 
error.  The  act  of  1859-60,  c.  102,  provides  that 
when  any  defendant  to  any  prosecution  in  this  State 
shall  enter  the  plea  of  former  conviction,  he  shall  not 
be  debarred  thereby  of  the  right  to  enter  or  rely  on 
any  other  or  as  many  other  pleas  as  would  be  a  good 
defense  to  the  indictment.  In  the  case  of  The  State 
V.  EppeSy  4  Sneed,  552,  determined  before  the  passage 
of  the  act  of  1859-60,  it  was  held,  that  where  the 
defendant  relied  upon  the  plea  of  former  conviction 
under  the  small  offense  law — and  an  issue  involving 
the  legality  of  the  proceeding  before  the  Justice  is  found 
against  the  defendant — the  proper  practice  is  for  the 
court  to  proceed  to  judgment  as  upon  conviction.  This 
doctrine  stands  upon  the  reason  that  the  plea  of  former 
conviction  in  such  case,  is  but  a  confession  of  guilt 
upon  the  record,  as  the  jurisdiction  of  the  Justice  is 
restricted  to  those  cases  alone  in  which  the  defendant 
may  plead  guilty,  and  the  plea  of  autre  foia  oonmct 
disclosed  the  &ct  that  the  defendant  did  in  fact  plead 
guilty.  This  case,  however,  is  different.  The  demur- 
rer of  the  State  attacks  the  validity  of  the  plea  upon 
technical  grounds;  and  upon  sustaining  the  demurrer 
the  defendant  had  a  right  to  file  his  amended  plea  or 
his  plea  of  not  guilty,   either  or  both. 

In  disallowing  the  motion  of  defendant  there  was 
error;"  for  which  judgment  is  reversed  and  the  case 
remanded. 
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Andy  Williams  v.  The  State. 

1.  Venue.    Indictment  need  not  state.    Venue  need  not  be  averred  in  an 

indictment  for  a  capital  offense :  Code,  5125.  It  ia  sufficient  if  the 
proof  show  the  offense  to  have  been  committed  in  the  county. 

2.  Law  Court  op  Chattakooga.     Grand  Jurors  in  Circuit  Court.    The 

Act  establishing  the  special  court  at  Chattanooga,  does  not  disqualify 
citizens  of  the  districts,  over  which  it  has  jurisdiction,  from  serving  as 
jurors,  grand  or  petit,  in  the  Circuit  Court. 

3.  Ikdictmgnt.    Murder  in  first  degree.    An  indictment  for  murder  in  the 

first  degree  need  not  use  the  words  "murder  in  the  first  degree."  If  it 
use  the  descriptive  words  essential  to  the  offense,  it  is  good. 

4.  Same.    Form,  of.    Form  of  indictment  held  sufficient. 

Cases  cited :  Bonds  v.  State,  M.  &  Y.,  U6 ;  State  v.  Alderson,  10  Yer.,  523. 
Code  cited :  5125. 


FHOM   HAMILTON. 


This  was  an  indictment  in  the  Circuit  Court  of  Ham- 
ilton county,  tried  before  W.  L.  Adams,  J. 

The  indictment   was   in  these  words: 

"State  of  Tennessee,  Hamilton  County,  Circuit  Court, 
February  Term,  1868. — The  grand  jurors  for  the  State, 
upon  their  oaths,  present  that  Henry  Williams,  alias  An- 
drew Williams,  alias  Andy  Williams,  colored,  on  the  fifth 
day  of  November,  1867,  in  Hamilton  county,  aforesaid, 
did  feloniously  and  of  his  malice  aforethought,  assault 
Adolph  Deutch,  and  then  and  there  willfully,  maliciously, 
deliberately  and  premeditatedly,  did  kill  and  murder  the 
said  Adolph  Deutch,  by  striking  and  beating  him  on, 
over  and  against  the  head,  with  a  stick,  club  or  blud- 
geon, in  the  hands  of  the  said  Henry,  alias  Andrew, 
alias   Andy    Williams,  thereby  inflicting  upon   the    head 
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of  the  said  Adolph  Deutch  mortal  wounds  and  injuries, 
of  which  he  then  and  there  died,  against  the  peace  and 
dignity  of  the  State. 

"A.  A.  Hyde,  Attorney  General.^* 

A.  CAIJ3WELL,  W.  P.  Washburn  and  J.  R.  Cocke, 
were   assigned   to   defend   the   prisoner. 

An  elaborate  brief  of  Nelson,  J.,  for  the  prisoner, 
was  filed  by  the  counsel,  in  which  he  contended  that 
the  indictment  was  bad  under  Code,  5114  to  5138, 
which  were  intended  to  simplify  and  not  to  destroy  in- 
dictments. That  the  sections  were  suggested  by  7  Geo. 
IV.,  and  14  and  15  Vict.,  quoted  in  Sharsw.  BL,  Bk.  4, 
p.  306,  n.  Legislature  can  not  abolish  indictments,  Const. 
IT.  8.,  Art.  V.  of  Amendments;  Const,  of  Tenn.,  Art.  1, 
8  14;  Ch.  J.  Marshall,  in  Burr's  trial,  306,309.  Forms 
existing  when  these  constitutions  were  formed,  must  be 
preserved;  1  Ch.  Cr.  Law,  168  to  174,  m.;  2  Sharsw. 
Bl.  Com.,  Bk.  4,  pp.  301  to  306,  and  notes. 

Law  Court  of  Chattanooga,  Code,  122,  had  jurisdic- 
tion of  4th  and  14th  civil  districts  of  Hamilton  county; 
extended  by  Act  of  1868,  c.  36,  ss  2  and  3,  pp.  39,  40, 
to  (perhaps)  parts  of  5th  and  17th.  Jurisdiction  civil 
and  criminal;  Code,  4272  to  4275.  No  resident  of  said 
districts  shall  be  indicted  in  Circuit  Court,  unless  offense 
committed  outside  of  district.  Offense  must  be  charged 
and  proved  to  have  been  done  outside  of  this  jurisdic- 
tion, and  grand  jury  must  come  from  beyond  jurisdic- 
tion; Citing  McBride  v.  State^  10  Hum.,  615;  Morton 
v.  State,  2  King's  Dig.,  §  492();  HUe  v.  State,  9  Yer., 
357;    Code,  4277-8. 

As  a  common   law   indictment,  it  is  defective;    omits 
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'Villfiilly,"  3  Ch.  Cr.  L.,  751,  m.  Assault  should  be 
charged:  "did  make  an  assault;  word  "feloniously"  omit- 
ted in  the  charge  of  killing;  the  words  "stick,  club  or 
bludgeon''  are  in  the  disjunctive.  The  length  and  depth 
of  the  wound  not  stated;  whether  he  died  instantly  or 
after  languishing,  not  stated;  nor  words,  "so  defendant 
did  feloniously  kill  and  murder:'*  2  Ch.  Cr.  L.,  487  to 
492,  top,  734  to  739,  m.;   WhiUMe  v.  State,  4  Cold.,  183. 

Not  statutory,  because  it  should  charge  that  the  kill 
ing  wag  done  feloniously,  willfully,  deliberately  and  pre- 
meditatedly.  Does  not  conclude  against  the  form  of  the 
statute. 

Heiskell,  Attorney  General  for  the  State,  insisted 
that  it  was  not  necessary  to  show  by  the  record  that  the 
grand  jury  came  from  without  the  jurisdiction  of  the 
Law  Court.  State  v.  Alderson,  10  Yer.,  523;  Bonds  v. 
State,   M.  &  Y.,  143,  147. 

Want  of  qualification  must  be  pleaded  in  abatement: 
State  V.  Bryant,  10  Yer.,  627;  Slaie  v.  Duncan,  7  Yer., 
271;  Bennet  v.  State,  M.  &  Y.,  133,  135;  Meigs'  Dig., 
p.  383. 

There  is  no  exclusion  of  jurisdiction,  unless  the  offense 
is   committed   by  a   citizen  of  the  special  jurisdiction. 

Nelson,  J.,  having  been  of  counsel  for  the  prisoner 
on  a  former  appeal,  did  not  sit   in   this  case. 

NiCHOifiON,  C.  J.,  delivered  the  opinion  of  the  Court. 

At  the  February  Term,  1868,  of  the  Circuit  Court  for 
Hamilton  county,  sitting  at  Harrison  in  said  county,  Andy 
Williams  was  indicted  for  the  murder  of  Adolph  Deutch, 
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The  indictment  charges  that  the  prisoner  did  feloniously^ 
and  of  bis  malice  aforethought,  assault  Adolph  Deutch, 
and  then  and  there  willfully,  maliciously,  deliberately  and 
premeditatedly  kill  and  murder  the  said  Adolph  Deutch, 
alleging  that  the  murder  was  committed  in  Hamilton 
county.  At  the  February  Term,  1870,  the  defendant  was 
tried  by  a  jury  of  Hamilton  county,  and  found  guilty  of 
murder  in  the  first  degree.  After  a  motion  for  a  new 
trial  was  discharged,  defendant's  counsel  filed  the  follow- 
ing reasons  in  arrest  of  judgment:  First,  That  the  record 
does  not  show  that  the  indictment  was  found  and  return- 
ed into  court  by  a  graud  jury,  duly  elected  and  impan- 
elled according  to  law.  Second,  That  the  record  does  not 
show,  that  the  grand  jurors  were  selected  and  impanelled, 
from  that  portion  of  Hamilton  county  over  which  this 
court  has  jurisdiction  Third,  That  there  is  no  averment 
in  the  indictment,  that  the  murder  was  committed  in  that 
portion  of  Hamilton  county  over  which  the  court  has 
jurisdiction.  Fourth,  That  there  are  no  sufficient  charges 
in  the  indictment  to  constitute  murder  in  the  first  degree. 
Fifth,  That  the  offense  of  murder  in  the  first  degree  is 
not  charged  in  the  indictment.  The  reasons  in  arrest  of 
judgment  having  been  overruled,  the  court  pronounced 
judgment  of  death  upon  the  defendant.  From  this  judg- 
ment defendant  appealed  to  this  court,  and  tendered  his 
bill  of  exceptions.  The  first  question  is,  was  there  error 
in  the  court,  in  overruling  the  motion  in  arrest  of  judg- 
ment? We  think  not.  As  to  the  first  reason  assigned, 
the  record  shows,  that  the  sheriff^  returned  into  court  the 
writ  of  venire  facias  executed  upon  twenty-five  good  and 
lawful    citizens   of  Hamilton   county,  and,  that   from  the 
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jurors  so  summoned,  the  court  proceeded  as  the  law  di- 
rects,  to  select  and  impanel  the  grand  jury.  This  is  all 
regular. 

As  to  the  second  reason — the  record  shows,  that  the 
grand  jury  was  composeJ  of  good  and  lawful  citizens 
of  Hamilton  county.  The  words  ^'good  and  lawfuP'  men 
comprehend  every  necessary  qualification  in  such  case 
prescribed  by  law:  Bonds  v.  The  State,  Mart.  &  Yerg., 
146;  The  State  v.  AJdermn,  10  Yerg.,  623.  But  it  was 
not  necessary  to  aver  in  the  indictment,  that  the  offense 
was  committed  in  that  portion  of  Hamilton  county  over 
which  the  court  had  jurisdiction:  Code,  5125.^  It  is 
only  necessary,  that  the  proof  shall  show  that  the  offense 
was  committed  within  the  jurisdiction  of  the  court.  This 
fact  is  fully  shown  by  the  proof.  Besides — the  act, 
establishing  a  special  Common  Law  and  Criminal  Court 
at  Chattanooga,  with  jurisdiction  over  civil  districts 
Noe.  4  and  14,  does  not  disqualify  the  citizens  of  those 
districts  from  being  competent  jurors,  either  grand  or 
*  petit,  in  the  Circuit  Court  for  the  county,  holden  at 
Harrison. 

As  to  the  fourth  reason,  the  indictment  charges  that 
Andy  Williams  ''did  feloniously  and  of  his  malice  afore- 
thought, assault  Adolph  Deutch,  and  then  and  there  will- 
fully, maliciously,  deliberately  and  premeditatedly  did 
kill  and  murder  the  said  Adolph  Deutch,^'  etc.  This 
charge  is  in  the  language  of  the  Code,  4598,  defining 
the  crime  of  murder  in  the  first  degree,  and  is  therefore 
sufficient. 

^  See  State  t.  Dowddwi^    Poiiy  48 ;  StaU  y.  Quaariemm,    Pott, — 
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As  to  the  fifth  reason — it  is  the  same  in  substance  as 
the  fourth,  and  is  for  the  same  reason  untenable.  The 
indictment  is  remarkable  for  its  conciseness  and  brevity, 
but  it  contains  every  essential  ingredient  of  a  good 
indictment  for  murder  in  the  first  degree.  The  mo- 
tion in  arrest  of  judgment  was,  therefore,  properly  over- 
ruled. 

It  is  next  insisted  for  the  prisoner,  that  a  new  trial 
ought  to  be  granted,  because  Henry  Deutch  was  allowed 
to  detail  a  conversation  he  had  with  the  prisoner  in  the 
jail,  soon  after  his  conviction  and  sentence  on  a  former 
trial,  in  which  conversation  he  confessed,  that  he  had 
killed  the  deceased,  and  detailed  the  manner  of  the  kill- 
ing and  his  motives.  This  evidence  does  not  seem  to 
have  been  objected  to  on  the  trial,  and,  it  appears  fur- 
ther, that  witness  testified,  that  the  confession  was  made 
freely  and  not  under  the  influence  of  threats,  or  fear, 
or  any  inducements  offered  to  the  prisoner  to  confess. 
It  is  not  insisted  here  that  this  evidence  was  not  com- 
petent, but  that  in  view  of  the  circumstances  under  which 
the  confession  was  made,  and  in  favor  of  life,  the  court 
should  hold,  that  it  ought  to  have  been  excluded  by  the 
Circuit  Judge  from  the  jury.  We  have  felt  the  force 
of  these  suggestions,  and  have  therefore  felt  it  our  duty 
to  scrutinize  the  entire  proof  with  special  care,  to  see, 
if,  without  this  evidence,  there  is  any  ground,  on  which 
to  doubt  the  correctness  of  the  verdict.  After  the  most 
anxious  scrutiny  we  have  been  unable  to  discover  any 
reason  for  supposing,  that  this  proof  made  the  guilt  of 
the  prisoner  more  certain,  than  it  was  without.  In  this 
view,  therefore,  as  the  proof  was   competent  and  not  ob- 
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jected  to,  we  see  no  error  in  the  refusal  of  the  court 
below  to  grant  a  new  trial,  nor  do  we  see  in  it  anj 
ground  on  which   we  can   set  aside   the  verdict. 

The  only  remaining  question  is,  whether  the  verdict 
of  the  jury  is  sustained  by  the  proof.  It  appearing  by 
the  testimony  of  G.  Berry,  a  jail  guard,  that  the  pris- 
oner had  been  convicted  of  stealing  watches,  from  the 
jewelry  store  of  the  deceased,  and  had  been  sentenced 
to  be  confined  in  the  prison  at  Chattanooga  for  twenty 
days.  After  he  had  been  in  prison  several  days,  he  told 
one  of  the  guard  several  times,  that  two  of  Deutch'» 
watches  were  hid  near  Bird's  Mill,  and  if  they  would 
go  with  him,  he  would  show  where  they  were.  Witness 
told  Deutch  of  this  two  or  three  times,  and  advised  him 
to  go  and  get  them.  Henry  Deutch,  brother  of  the 
deceased,  proved,  that  his  brother  and  himself  were  in- 
formed, oh  some  two  or  three  occasions,  by  one  of  the 
jail  guard,  that  the  prisoner  stated  that  two  of  the  stolen 
watches  were  hid  near  Bird's  Mill,  five  or  six  miles  from 
Chattanooga,  and  if  witness  or  his  brother,  would  go 
with  him,  he  would  show  where  they  were.  On  the 
5th  of  November,  1867,  deceased  told  witness  he  would 
go.  This  was  when  prisoner's  term  of  imprisonment 
lacked  eight  days  of  being  out.  Deceased  got  a  pair  of 
gloves  and  comfort,  and  witness'  coat  to  wear  as  an 
overcoat  and  a  navy  revolver,  and  started,  saying  he 
would  be  back  by  3  o'clock.  All  the  chambers  of  the 
pistol  were  loaded.  Witness  exhibited  before  the  jury 
the  gloves,  comfort  and  coat  of  witness,  (a  black  one  with 
velvet  collar,)  and  a  pair  of  pants,  boots,  coat  and  hat, 
which  he  stated  the   deceased  had  on  when  he  left  that 
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morning;  also  the  pistol.  The  next  morning  witneas 
went  in  search  of  his  brother,  and  found  him  dead  about 
five  miles  from  Chattanooga,  lying  near  the  road,  with 
two  or  three  wounds  on  his  head,  his  skuli  broken 
in  the  back  of  his  head,  and  his  body  stripped  of 
both  coats,  his  pants,  and  boots.  A  stick  or  wagon 
standard  was  lying  near,  with  blood  on  the  larger  end. 
He  saw  the  defendant  when  he  was  brought  into  Chat- 
tanooga, four  or  five  days  after  the  killing,  and  he  had 
on  the  pants,  boots,  coat  and  hat  which  deceased  wore 
away.  The  deceased  was  killed  in  the  5th  civil  district 
of  Hamilton  county.  Witness  stated,  that  afber  prisoner 
had  been  tried  before  and  convicted  and  sentence  pro- 
nounced, witness  went  to  the  jail.  He  wanted  to  know 
of  the  prisoner  how  his  brother  died;  whether  he  died 
quick  or  whether  he  struggled;  and  the  prisoner  told 
witness,  that  his  brother  was  going  before  and  he  was 
behind,  and  his  brother  was  whistling  a  tune,  when  he 
first  struck  the  deceased  on  the  side  of  the  head,  and 
the  deceased  then  turned  to  draw  his  pistol,  and  the  pris- 
oner then  struck  him  again  on  the  back  of  the  head, 
and  he  fell  dead  on  his  face.  The  prisoner  then  said, 
he  killed  the  deceased  because  he  had  sworn  a  lie  against 
him  about  the  watches.  No  inducements  or  threats  of 
any  kind  were  used  or  ofiered  to  the  prisoner  to  induce 
the  statements.  Witness  just  told  him  he  was  not 
armed,  or  going  to  do  any  thing  to  him.  He  only 
wanted  to  know,  how  his  brother  died.  Majors,  the 
jailor,  and  several  others  were  present  when  he  and  the 
prisoner  had  this  conversation.  He  does  not  recollect 
the  names  of  any  of  the  others  who  were  present,   but 
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a  person  named  Avery.  Don't  know  where  Avery  is. 
Majors  is  here  as  a  witness  for  the  State^  under  the  rule. 
Wm.  Rogers  thought  the  wagon  standard  shown  to  him 
was  made  by  himself — it  was  of  white  oak  and  a  deadly 
weapon — ^he  missed  one  of  the  standards  out  of  his  wagon, 
which  stood  on  the  road  side  near  his  house,  about  a  mile 
from  where  Deutch  was  killed. 

J.  D.  Blackford  testifies^  that  he  found  the  body  of 
the  deceased  on  the  morning  of  the  6th  of  November,  1867, 
in  the  5th  civil  district  of  Hamilton  county,  about  five 
miles  from  Chattanooga,  stripped  of  all  clothing  except 
his  shirt,  vest,  slips  and  socks.  His  skull  was  broken 
towards  the  back  of  his  head.  There  was  the  appearance 
of  the  body  having  been  dragged  some  eight  or  ten  feet 
into  the  bushes  on  its  face.  The  stick  or  standard  shown 
witness  was  lying  near  the  body  and  had  blood  on  it. 

John  Majors,  the  jailor,  does  not  remember  such  con- 
versation as  that  stated  by  witness  Deutch,  as  having  taken 
place  in  his  presence.  He  might  have  remembered  it  and 
he  might  not.  His  recollection  was  as  good  as  that  of 
common  men. 

J.  M.  Conner  lives  about  five  miles  from  Chattanooga, 
and  in  about  a  mile  of  Bird's  Mill.  On  the  day  before 
he  heard  that  Deutch  was  killed,  about  10  o'clock,  Deutch 
and  the  prisoner  stopped  at  the  gate  and  inquired  the 
way  to  Lovingood's.  Witness  shewed  him,  and  Deutch 
said  to  the  prisoner:  I  knew  it  was  not  that  way,  point- 
ing across  the  bottoms,  in  another  direction.  Deutch  said 
to  the  prisoner,  come,  let's  go,  and  started,  and  the  pris- 
oner started.      Deutch  went  before  and   prisoner   behind, 
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some  three  or  four  steps  apart.  Prisoner  had  a  stick  in 
his  handS;  which  looked  like  a  wagon  standard  and  look- 
ed like  the  one  exhibited  to  witness. 

Lucinda  Low,  colored,  testifies,  that  on  the  day  before 
she  heard  of  the  killing  of  Deutch,  she  met  prisoner  in 
tlie  road,  about  a  mile  from  Lovingood's — she  did  not 
know  him — but  thinks  the  prisoner  is  the  same  one. 
He  had  on  a  dark  colored  coat,  like  the  one  exhibited 
to  her  with  the  velvet  collar.  He  had  a  pair  of  black 
pants  on  his  arm,  and  a  pair  of  boots  in  his  hand. 
He   had   on  a   dirty   shirt  and  an   old   pair  of  shoes. 

A.  B.  Conner  testifies,  that  as  a  sheriff  he  went  to 
hunt  the  prisoner,  on  the  second  day  after  Deutch  was 
killed.  He  came  in  view  of  a  cabin  door,  and  saw  the 
prisoner  come  out  of  the  door — he  knew  him  and  he 
started  to  run  to  a  thicket.  He  saw  the  prisoner  plain, 
and  he  had  on  the  hat,  coat  and  pants  of  the  deceased. 
He  had  seen  the  deceased  wear  them  and  recognized 
them.  When  the  prisoner  was  captured,  a  few  days 
afterwards,  he  had  on  the  hat,  coat,  pants  and  boots,  of 
Deutch.  The  place,  where  he  saw  the  prisoner  ran  from, 
was  about  two  and  a  half  miles  ,^from  where  deceased 
was  found  and  was  in  the  edge  of  Georgia.  Soon  after 
the  prisoner  was  arrested,  he  told  witness  he  had  killed 
Deutch,  and  that  he  did  it  to  get  his  clothes  and  get 
away. 

Upon  this  evidence,  with  or  without  the  confessions 
of'  the  prisoner  made  to  Henry  Deutch,  immediately 
after  his  first  trial,  his  guilt  is  placed  beyond  any  rea- 
sonable doubt.      No    hypothesis  can   be  made    consistent 
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with  his  innocence.  The  proof  discloses  a  deliberate 
scheme  to  induce  the  deceased  to  go  with  him  in  search 
of  the  watch,  and,  as  the  sequel  shows,  for  the  purpose 
of  taking  his  life.  It  shows  deliberate  and  premeditated 
preparation  for  the  deed,  in  securing  the  wagon  standard, 
shown  to  be  a  deadly  weapon,  as  he  passed  along  the 
road.  His  felonious  intent  was  freely  avowed  to  the 
sheriff.  He  was  met  immediately  after  the  murder  on 
the  same  day,  and  near  the  place,  with  the  coats,  pants, 
hat  and  boots  of  the  deceased.  He  was  seen  soon  after* 
wards  by  the  sheriff  with  the  same  clothing  on,  and 
when  arrested  he  was  dressed  in  the  clothes  of  the  de- 
ceased. He  admitted  to  the  sheriff  soon  after  his  arrest 
that  he  had  killed  the  deceased  to  get  his  clothes  and 
to  get  away.  Here  is  clear  and  uncontradicted  proof 
that  the  prisoner  did  the  killing,  and  that  he  did  it 
willfully,  maliciously,  deliberately  and  premeditatedly. 
The  confession  made,  after  his  first  trial,  makes  his  guilt 
no  clearer  or  more  certain  than  it  was  made  without 
that  proof.  There  was  no  error  in  the  court  below  in 
refusing  a  new  trial. 

The  judgment  of  the  court  below  is  therefore  affirmed* 
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The  State  v.  Robert  Donaldson. 

1.  JuBiSDicnoN*    New  county,     Offemes  he/ore  ereoUion  of.    If  a  county  is 

diyided,  and  a  portion  of  its  territory  goes  into  the  formation  of  a  new 
county,  a  criminal  act  done  before  the  division,  within  the  ceded  terri- 
tory, can  be  prosecuted  only  within  the  new  county. 

2.  Same.     Venue,    The  charge,  as  to  place,  may  state  the  offense  in  the  new 

county. 

3.  Venue.    Time.    Need  not  be  charged.    Time  and  place  of  committing  an 

offense  need  not  be  stated  in  an  indictment  unless  they  are  material  in- 
gredients of  the  offense. 

Code  cited:  6124,  5125. 

Case  cited:  1  Cold.,  380. 


FROM   LOUDON. 


Appeal  from  the  judgment  of  E.  T.  Hall^  J.,  pre- 
siding in  the  Circuit  Court. 

Attorney  General  Heiskell^  for  the  State^  cited  Bish- 
op's Cr.  Law^  552^  and  cases  there  cited.  He  admitted 
that  the  better  ruling  would  be  to  retain  the  jurisdiction 
in  the  old  county^  as  the  other  would  perhaps  interfere 
with  pending  prosecutions. 

Geo.  Browk^  for  the  defendant,  insisted  that  it  would 
be  a  departure  from  the  Constitution  to  try  a  defendant 
in  the  new  county  for  an  offense  committed  in  the  old. 

Attorney  General  in  reply,  said  that  the  spirit  of  that 
provision  was,  to  try  by  a  jury  of  the  vicinage,  who 
must  in  part,  and  might  all,  be  cut  off  into  the  new 
county. 
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Deadebice^  J.,  delivered    the  opinion  of  the   Court. 

At  the  September  Term,  1870,  of  the  Circuit  Court 
of  Loudon  county,  an  indictment  was  found  against  the 
defendant  in  error,  for  carnal  knowledge  of  a  female  un- 
der the  age  of  ten  years. 

The  indictment  charged  that  the  offense  was  committed 
in  the  county  of  Loudon,  on  the  10th  day  of  March, 
1868,  a  time  anterior  to  the  passage  of  any  law  authoriz- 
ing the  establishment  of  said  county,  and  of  course  be- 
fore the  organization  or  existence  of  said  county. 

On  motion  of  the  defendant,  by  his  counsel,  the  in- 
dictment was  quashed  by  the  Circuit  Judge,  and  there- 
upon the  District  Attorney  excepted  to  the  action  of  the 
court,  and  appealed,  on    behalf  of  the  State,  in  error,  to 

this  court. 

The  time  when  the  offense  was  committed  being  al- 
lied in  the  indictment  to  be  the  10th  of  March,  1868, 
two  questions   are  presented  for  our  determination: 

1.  Upon  the  motion  to  quash,  are  we  to  presume  the 
time  laid  in  the  indictment  as  the  time  when  the  offense 
Teas  committed,  to  be  the  true  time? 

2.  If  we  are  to  take  the  time  alleged  in  the  in- 
dictment as  the  time  when  the  offense  was  committed, 
had  the  Circuit  Court  of  Loudon  county,  jurisdiction  to 
try  the  offender? 

The  county  of  Loudon  is  constituted  of  parts  of  the 
counties  of  Blount,  Roane  and  Monroe;  and  at  the  time 
when  the  offense  is  alleged  to  have  been  committed,  these 
counties  had  and  exercised  jurisdiction  over  the  parts  of 
their  territories  since  taken  from  them,  respectively,  to 
form  the  new  county  of  Loudon. 
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At  common  law  it  is  necessary,  with  some  exceptions, 
to  aver  io  the  indictment  the  day  of  the  month,  and 
year,  when  the  offense  was  committed.  If  the  time 
stated  is  repugnant,  uncertain,  or  impossible,  or  if  no 
time  at  all  is  stated,  so  that  it  does  not  appear  whether 
the  offense  is  barred  by  limitation,  the  indictment  will 
be  bad,  and  judgment  upon  it  will  be  arrested.^  If  a 
time  is  limited  by  law  within  which  the  offense  charged 
must  be  prosecuted,  the  indictment  must  show  upon  its 
face  that  it  was  found  within  such  time:  Whart.  Am. 
Cr.  L.,  Ill,  114;  Arch.  Cr.  PL  and  Ev.,  275;  1  Ch.  Cr. 
L.,  179.  Such  we  understand  to  be  the  rule  of  the 
common  law. 

But  these  well-established  rules  of  criminal  pleading  of 
the  common  law,  seem  to  have  been  materially  changed 
by  section  5124  of  the  Code,  which  provides,  "that  the 
time  at  which  the  offense  was  committed  need  not  be 
stated  in  the  indictment;  but  the  offense  may  be  alleged 
to  have  been  committed  on  any  day  before  the  finding 
thereof,  or  generally  before  the  finding  of  the  indictment; 
unless  the  time  is  a  material  ingredient  of  the  offense.'^ 

In  this  case,  the  offense  might  have  been  committed 
on  one  day  as  well  as  another,  and  the  time  or  day  of  its 
commission  is  not  of  the  essence  of  the  offense;  and  ac- 
cording to  the  above  quoted  section  of  the  Code,  it  was 
not  necessary  to  allege  any  day  certain,  as  the  day  upon 
which  the  offense  was  committed.  By  the  rules  of  the 
common  law,  the  indictment  should  also  allege  the  place 
of  the  commission  of  the  offense  charged.      But  this  re- 


^  See  Stale  v.  BowUng,  10  Hum.,  72. 


NOVEMBER  9,  1870.  61 


The  State  v.  Boberi  Donaldson. 


qairement  of  the  common  law  has  1)een  dispensed  with 
by  section  5125  of  the  Code,  which  provides  that  "It 
is  not  necessary  for  the  indictment  to  allege  where  the 
offense  was  committed;  bat  the  proof  shall  show  a  state 
of  facts  bringing  the  offense  within  the  jurisdiction  of 
the  county  in  which  the  indictment  was  preferred/'^ 

The  indn^ment  was  preferred  in  the  county  of  Lou- 
don, and  the  proof  must  show,  upon  the  trial  of  the 
cause,  that  the  offense  was  committed  in  that  county;  and 
the  offender  can  be  tried  under  article  1,  section  9,  of 
our  Constitution,  only  in  the  county  "in  which  the  crime 
shall  have  been  committed,^'  unless  he  shall  waive  this 
right  secured  to  him,  by  consenting  to  a  change  of  venue: 
1  Cold.,  350.  A  grand  jury  can  not  inquire  concerning 
any  offenses  except  those  committed  within  their  county; 
and  if  a  county  is  divided,  and  a  portion  of  its  territory 
goes  into  the  formation  of  a  new  county,  a  criminal  act 
done  before  the  division  of  the  old  county,  within  the 
ceded  territory,  for  which  the  offender  had  not  been 
convicted  and  punished,  can  be  prosecuted  only  in  the 
new  county.  The  offense  committed  is  against  the  State. 
It  is  the  State  that  makes  the  accusation,  and  prose- 
cutes the  offender;  and  a  new  county  being  formed,  in- 
cluding the  place  of  the  commission  of  an  ofibnse,  and 
a  court  having  criminal  jurisdiction  being  established 
therein,  such  court  acquires  jurisdiction  of  all  violations 
of  law  within  the  limits  of  such  new  county.  After  its 
establishment,  the  Circuit  Court  in  the  old  county  from 
which  the  territory  was  taken,  upon  which  the   offense 


1  See  WHliaans  ▼.  Tke  StcUe^  ante  37;  SUUe  v.  Quartemna^  post  65. 
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was  committed,  has  no  jurisdiction  to  institute  an  indict- 
ment against  the  offender.  But  such  proceedings  must 
be  begun  in  the  county  where  the  offense  was  committed: 
4  Bl.  Com.,  303;  Arch.  Cr.  P.  &  K,  280,  281;  Bishop 
on  Cr.  Pro.,  65,  66  and  notes;  Bishop  Cr.  L.,  552. 

In   1842,  part  of  the  county  of  Burke,  and  part  of 
Rutherford    county,   North   Carolina,    were  oonstituted  a 
new  county,  and  jurisdiction  given  to  the  Superior  Court 
of  Burke  county  of   all  criminal    offenses  committed   in 
the  part  of  McDowell   which  was  taken  from  Burke.    It 
was  held   that    an  indictment   for  an   offense    alleged  in 
the  indictment  to  have  been  committed  in  Burke,  could 
not  be  supported  by  evidence  of  acts  done  in  McDowell, 
after  the  establishment  of  the  latter  county:    4  Ire*,  219. 
In    Arkansas,  it    has    been    held   that,    '4f   a    new 
county  is    formed   of  territory    formerly   included  in  an 
old  county,  an  indictment  for  an  offense  antecedently  com- 
mitted within  the  territory  embraced  in  the  new  county, 
may  be   maintained  in  the  new,  under  the  usual   allega- 
tion setting  out  the  offense  as  committed  in  the  new :     13 
Art,  708. 

The  same  doctrine  was  declared  in  a  New  Jersey  case, 
except  that  while  it  was  held  that  the  trial  should  be 
in  the  new  county,  it  was  Klso  held  that  the  indictment 
should  not  allege  that  the  offense  was  committed  in  the 
new  county,  for  th&  reason  stated,  that  ^Mt  is  seen  that 
at  the  time  mentioned  there  was  no  such  place  as  that 
at  which  the  offense  is  alleged  to  have  been  committed :'' 
3  Halst,  307, 

In  Georgia,  also,  it  has  been  held  that  the  offender 
should  be  tried  in  the  new  county,  and  that  the  offense 
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might  be,  or  should  be,  charged  as  having  been  perpe- 
trated in  the  old  county:     22  Gra.,  545,  556. 

Thus  it  will  be  seen  that  the  trial  of  the  offender 
should  be  had  in  the  county  in  which  the  place  where 
the  offense  was  committed,  is  included  at  the  time  of  the 
trial.  This  being  so,  we  further  hold  that  it  is  suffi- 
cient to  charge  the  offense  in  the  indictment  as  having 
been  committed  in  the  new  county  including  the  terri- 
tory upon  which  it  was  committed.  It  follows,  there- 
fore, that  his  Honor,  the  Circuit  Judge,  erred  in  quashing 
the  indictment  in  this  case;  and  the  judgment  will  be 
reversed,  and  the  cause  will  be  remanded  to  the  Circuit 
Court  of  Loudon  county  for  further  proceedings ;  and  the 
defendant  will  be  recognized  to  appear  at  the  next  term 
of  the  Circuit  Court  of  Loudon  county,  to  answer  to  the 
indictment. 
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1.  Labcent.    Pometaion   obtained   by  fraud.    Obtaining   property   bj  a 

fraudulent  device,  as  "  the  five  cent  trick/'  ib  larceny. 

2.  Saxe.    BailmetU  or  Agmeif.    The  Code,  4679,  which  makes  it  larceny 

to  use  any  bailment  or  agency  merely  as  the  means  of  procuring  poflsea- 
sion  of  property,  with  an  intent  at  the  time,  to  make  a  fraudulent 
approprhition  thereof,  is  only  a  return  to  the  principles  of  the  common 
law. 

8.  £vii>ENCB.    SubttaiUioe  Jdony^  to  prow  guiUy  ImowUdge.    Evidence  of 
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other  acts  of  a  prisoner  may  be  admitted  where  a  guilty  knowledge  is 
to  be  proved,  though  they  amount  to  substantive  felonies  or  attempts  to 
commit  felony. 

Code  cited :    BriU  v.  Stale.    9  Hum.,  31. 


FBOM  KNOX. 


In    the  Circuit  Court       E.  T.  Hali.^  J.,   presiding. 

The  indictment  upon  which  the  prisoner  was  con- 
victed was  in   the  common   law  form. 

HeiskelL;  Attorney  General  for  the  State,  cited 
Eoscoe,  Cr.  Ev.,  569,  576-7,  m.;  2  Whar.  Am.  Cr. 
Law,  §§  1849,  1787;  State  v.  Long,  1  Hay.,  154; 
FeUer  v.  State,  9  Yerg.,  397,  404,  decided  in  1836; 
and  insisted  that  the  Code  4678,  4679,  restored  the 
old  rule  of  the  common  law;  that  in  returning  to  the 
old  rule  the  mode  of  proceeding  was  revived;  that  the 
statutes  declared  the  act  larceny,  and  evidently  they 
meant  that  it  should  be  so  described,  and  so  Hall  v. 
The  State,  3  Cold.,  138,  was  a  misapprehension  of  the 
statute.  On  admission  of  proof  of  substantive  felony, 
he  cited  1  Wat.,  Archb.,  392,  d  seq.,  395;  BuU  v. 
State,   9  Hum.,  31,  38;     Perdue  v.  State,  2  Hum.,  494. 

E.  C.  Camp,  for  prisoner,  contended  that  there 
must  be  a  trespass  to  constitute  larceny,  citing  1  Bishop, 
Cr.  L.,  §  427;  2  Id.,  845,  816,  819;  Fetter  v.  State, 
9  Yerg.,  897.  That  the  indictment  does  not  charge  a 
statutory  larceny  under  the  Code,  4678,  4679;  HaU  v. 
State,  3  Cold.,  128.  Evidence  of  substantive  felony  to 
prove  scienter,  2  Russ  on  Cr.,  772. 
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Wm.  H.  Maxwell,  with  him,  cited,  in  addition^ 
State  V.  BradeUy  2  Tenn.,  68;  Robinson  v.  State,  1  Cold., 
120;    Dodge  v.  Brittain,  Meigs,  84. 

SifEED,  J.,  delivered  the  opinion  of  the  Court. 

The  prisoner  and  one  J.  H.  Smith  were  indicted 
in  the  Circuit  Court  of  Knox  county  for  the  crime  of 
robbery.  They  were  both  convicted  of  grand  larceny, 
and  adjudged  to  confinement  in  the  Penitentiary  for 
five  years.  The  prisoner  appealed  in  error.  On  the 
8th  of  January,  1869,  the  prosecutor,  James  P.  John- 
son, a  citizen  of  Union  county,  was  in  the  city  of 
Knoxville.  About  noon  of  that  day,  he  started  out  of 
the  city  in  his  wagon,  and  had  reached  a  bridge  near 
Ingles'  mill  when  the  defendant  Smith  came  up  to  the 
wagon  and  asked  permission  to  ride,  which  was  given, 
and  in  a  few  moments,  the  prisoner  Defrese,  came  up 
and  also  wanted  to  ride.  The  prosecutor  observed 
that  he  would  have  to  stop  on  top  of  the  hill  to  wait 
for  his  brother,  but  gave  his  permission  also  to  the 
prisoner  to  get  into  the  wagon,  which  he  did.  Both 
of  the  defendants  were  strangers  to  the  prosecutor,  and 
he  states  in  his  testimony  that,  ^'from  their  looks,''  he 
was  afiraid  of  them.  He,  however,  drove  on,  with 
one  sitting  on  either  side  of  him,  until  they  reached 
the  railroad,  when  the  defendant  Smith  asked  him  if 
he  had  9  pistol,  to  which  he  replied  in  the  negative. 
At  this  moment  Smith  got  out  of  the  wagon  and  ap- 
peared to  be  taking  something  out  of  his  pocket.  He 
walked  in  the  direction  of  some  houses  near  by  and 
disappeared   behind  them.      The   prisoner  remarked  that 
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Smith  had  dropped  something.  The  wagon  was  stop- 
ped^ and  the  prisoner  picked  up  from  the  ground  a 
paper  folded  in  the  shape  of  ^'a  thumb  ])aper/'  and 
remounting  into  the  wagon,  he  opened  the  paper  and 
took  from  it  a  five  cent  coin,  which  he  put  inTo  his 
mouth,  and  then  refolded  the  paper  as  before.  About 
this  time  the  party  had  reached  the  top  of  the  hill; 
where  the  wagon  was  halted.  Here  Smith  came  up, 
and  the  prisoner  observed  to  him  that  he  had  lost 
soniething,  at  the  same  time  handing  him  the  folded 
paper.  The  defendant.  Smith,  replied,  "Oh,  yes,  I 
would  not  take  ten  dollars  for  that  paper,''  and  pro- 
posed at  once  to  bet  ten  dollars  that  there  was  a  five 
cent  piece  in  the  paper.  The  prosecutor  replied  that 
Le  did  not  wish  to  bet,  and  that  he  had  no  money. 
He  was  then  asked  by  Smith  to  show  his  watch. 
The  prisoner  and  Smith  both  examined  the  wa^ch, 
then  handed  it  back,  and  the  prosecutor  replaced  it  in 
his  pocket,  observing  that  it  was  worth  forty  dollars. 
The  defendant,  Smith,  proposed  to  bet  twenty-five  dol- 
lars against  the  watch;  but  the  prosecutor  "bad  fears 
of  them,"  as  he  says,  and  was  not  willing  to  bet. 
An  offer  was  then  made  by  Smiih  to  bet  forty  dol- 
lars against  the  watch  that  there  was  a  five  cent  coin 
in  the  folded  paper.  The  prisoner,  Defrese,  at  this 
time,  says  the  prosecutor,  "kept  winking  his  eye  at 
me.''  At  this  time  Smith  and  the  prisoner  had  alight- 
ed from  the  wagon,  and  were  standing  by  it.  The 
prosecutor  was  sitting  in  the  wagon.  He  states  that 
he  was  afraid  of  the  men,  and  unfastened  his  watch  and 
handed  it  to  the  prisoner;  but,  to  use  his  own   words, 
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"it  was  to  be  no  bet  until  Smith  put  up  forty  dol- 
lars in  Defrese'e  hands."  The  defenc'ant,  Smith,  then 
took  out  a  pocket  book,  and,  without  showing  anj 
money,  handed  it  to  the  prisoner.  The  defendant. 
Smith,  then  tore  open  the  paper,  exhibited  a  five  cent 
coin  which  had  been  concealed  in  it,  ^'snatches  his  own 
pocket  book  and  the  watch  from  Defrese,  and  walked 
off.'*  The  prosecutor  besought  him  to  come  back;  but 
he  replied  that  he  had  shown  the  prosecutor  the  Yan<* 
kee  trick,  and  walked  on.  The  prisoner  remained 
with  the  prosecutor  a  few  minutes,  then  left  him,  say- 
ing that  ''he  would  go  and  get  Smith  to  return  the 
watch."  It  does  not  appear,  however,  that  the  prose- 
cutor ever  saw  the  prisoner  again  until  he  confronted 
him  as  his  accu/^er.  It  was  shown  that  soon  ailber 
the  departure  of  the  defendants,  two  persons  rode  up 
to^  the  wagon  of  the  prosecutor,  who  seemed  to  them 
firightened  and  afraid  of  them.  They  assured  him 
they  were  his  friends,  and  he  gave  them  a  narrative 
of  his  troubles,  and  they  at  once  went  in  pursuit  of 
defendants.  One  of  these  persons  states  that  he  had 
seen  the  prisoner  and  Smith  walking  along  the  road 
before  they  came  up  with  the  prosecutor,  and  on  the 
same  day  they  had  attempted  the  same  trick  upon  the 
witness.  The  defendant.  Smith,  had  ''dropped  the  card" 
in  the  same  way,  and  Defrese  had  picked  it  up  and 
taken  out  the  coin,  and  wanted  the  witness  to  bet 
Smith  that  there  was  no  coin  in  it.  He  also  stated 
that  he  saw  the  prisoner  attempting  the  same  thing 
some  days  before.  Another  witness  stated  that  he  saw 
these    two  defendants,   on    two    different    occasions,   two 
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weeks  before^  arranging  some  cards  for  a  like  opera- 
tion. According  to  the  witness^  the  process  is  simple. 
A  card  is  split  open  to  the  center  on  one  side^  and  a 
five  cent  coin  inserted;  the  card  is  then  folded  up 
with  another  coin  enclosed.  The  office  of  one  of  the 
confederates  is  to  drop  the  card,  as  if  casually,  in  the 
presence  of  the  victim^  and  then  to  turn  away,  while 
the  other  picks  it  up,  opens  it,  and  takes  out  one  of 
the  coins,  and  then  refolds  it,  all  in  full  view  of  the 
victim.  On  the  approach  of  the  other,  he  claims  the 
package,  and  at  once  offers  to  bet  that  there  is  a  five 
cent  coin  in  it.  The  victim,  having  seen  the  coin 
taken  out,  is  easily  entrapped.  ^'Tis  a  mere  gambling 
trick,"  said  the  witness;  "there  is  nothing  like  robbery 
or  larceny  about  it,  more  than  any  other  gambling 
trick.'^^ 


^It  would  seem  strange,  if  in  the  multiform  deyioes  of  evil  disposed 
persons  to  commit  crime,  and  yet  evade  the  law,  some  transaction,  analo- 
gous to  this,  has  never  come  before  the  courts  for  judgment.  Every  prece- 
dent, says  Lord  Coke,  must  have  a  beginning,  but  when  authority  and 
precedent  are  wanting  there  is  need  of  great  consideration  before  anything 
of  novelty  is  established.    2  Gamp.  Lives,  Ld.  Ch.,  209. 

But  this  kind  of  case  is  not  altogether  without  precedent  in  the  courts  of 
this  State.  The  case  of  Enos  v.  States  tried  and  determined  at  Jackson  in 
1863,  was  not  reported,  but  is  well  remembered.  The  iacts  of  that  case,  as 
to  the  artifice  used,  were  almost  identical  with  those  of  this  case,  except  that 
two  pearl  buttons  were  used  instead  of  silver  coins,  and  a  small  round  box, 
of  curious  construction,  called  the  Mexican  ball,  was  used  instead  of  a  folded 
card.  It  requires  two  persons,  apparently  strangers  to  each  other,  and 
meeting  casually,  as  in  this  case,  to  perform  the  operation.  The  prosecutor, 
a  credulous  countryman,  fell  an  easy  victim.  One  of  the  parties,  while  the 
other  was  looking  away,  touched  a  spring,  opened  the  box,  and  took  out  a 
pearl  button  in  full  view  of  the  prosecutor.  The  other,  then  advancing, 
ofiered  to  bet  there  was  a  button  in  the  box.  The  prosecutor  was  induced 
to  lend  the  party  who  had  taken  out  the  button  a  conf<iderable  sum  to  bet 
on  it,  and  took  out  his  pocket  book  with  that  view,  and  proceeded  to  count 
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The  law  does  not  so  regard  it.  On  the  contrary^ 
the  law  would  hold  the  secret  theft  an  innocent  sport, 
rather  than  an  adroit  artifice  concocted  to  evade  its 
penalties,  and  so  well  calculated  to  subserve  the  ends 
of  felony  and  fraud,  when  attempted  on  the  credulous 
and  unwary. 

It  is  denied  at  the  bar  that  the  transaction  is  larceny, 
either  at  common  law  or  under  statutory  modifications  of 
the  common  law   doctrine. 

It  was  a  remark  of  Baron  Parke,  that  the  definitions 
of  larceny  were  none  of  them  complete:  3  Greenl.  Ev., 
150.  He  objected  to  that  of  Mr.  East,  because  he  did 
not  define  the  meaning  of  the  word  felonious.  It  is 
the  doctrine  of  the  common  law,  that  the  essence  of  the 
offense  is  that  the  goods  be  taken  against  the  will  of 
the  owner;  intnio  domino;  Foster,  123.  And  for  more 
than  three  score  years  the  courts  of  this  State  have  ao^ 
oepted  as  the  law  the  opinion  of  Judge  Haywood  in  the 
case  of  The  State  v.  Long,  1  Hay.,  154,  that,  to  constitute 
larceny  there  must  be  a  trespass  in  the  taking.  In  that 
case,  it  appears  that  the  Judges  were  equally  divided 
upon  the  question,  whether  borrowing  with  intent  to  steal 
will  support  a  charge  of  larceny.  And  this  query  was 
left  in  that  case  to  stand  for  an  answer:  ''Is  a  trespass 
in  the  taking  an  essential  ingredient  in  the  offense?'' 
2  Batt  Dig.,  842.    Judge  Haywood,  who  was  said  by  C. 


out  the  money.  At  this  ingtant  the  other  party  showed  the  other  bntton, 
seized  the  money  and  walked  off  with  it,  while  his  confederate  remained 
for  a  few  moments  with  the  bewildered  countryman,  and  consoled  him  by 
denouncing  the  outrage,  and  giving  free  utterance  to  his  sympathy  and 
indignation.  Only  one  of  ihe  parties  was  arrested,  and  he  was  convicted  of 
robbery,  which,  upon  appeal  to  this  court,  was  affirmed.  Sneed,  J. 
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J.  Henderson  to  be  the  greatest  criminal  lawyer  of  his 
time,  answered  that  inquiry  in  a  note  to  the  case  of  The 
SlaJte  V.  LonQy  and  such  has  been  held  to  be  the  law  in 
this  State  ever  since,  except  as  it  has  been  modified  by 
statute.  As  Baron  Parke  regretted  that  Mr.  East  did 
not  define  the  word  felonious,  so,  perhaps,  it  may  be 
matter  of  regret  that  Judge  Haywood  did  not  define 
what  course  of  conduct  would  constitute  the  kind  of  tres- 
pass which  is  an  essential  element  in  larceny,  and  whether 
or  not  it  is  to  be  restricted  to  the  sense  of  the  violation 
of  another's  possession  in  the  common  sense  of  those  terms. 
The  books  abound  in  cases  where  the  goods  were  parted 
with  willingly,  and  there  was  really  no  trespass  in  the 
taking,  in  the  sense  in  which  that  term  is  commonly 
used.  And  yet  the  law  raises  a  constructive  trespass 
in  all  such  cases,  as  in  the  case  cited  by  Greenleaf,  3 
Greenl.  Ev.,  160.  ^*A  felonious  intent,*'  says  he,  "may 
be  proved  by  evidence  that  the  goods  were  obtained  from 
the  owner  by  stratagem,  artifice  or  fraud/'  And  he 
calls  attention  to  an  important  distinction  to  be  observed 
between  the  crime  of  larceny  and  that  of  obtaining  goods 
by  false  pretenses,  and  cites  two  cases  in  illustration, 
where  the  same  fraudirlent  means  were  used  by  the  pris- 
oner to  obtain  possession  of  the  goods  in  two  separate 
cases.  In  the  one  case  the  owner  intended  to  part  with 
his  property,  absolutely,  and  to  convey  it  to  the  prisoner; 
but  in  the  other,  he  intended  only  to  part  with  the  tem- 
porary possession  for  a  limited  and  specific  purpose,  re- 
taining the  ownership  in  himself;  the  latter  case  alone 
would  amount  to  larceny,  the  former  constituting  only 
the  offense  of  obtaining  goods  by  false  pretenses.    Thus, 
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the  same  distinction  is  observed  in  all  the  old  authorities. 
Where  the  possession  alone,  and  not  the  right  of  prop- 
erty, is  obtained  by  iraud  or  other  illegal  means,  accom- 
panied by  the  felonious  intent,  it  is  larceny:  2  East  P. 
C,  685;  Rex  v.  Chartoood,  1  Leach,  212;  2  Buss,  on 
Cr.,  113,  127. 

There  are  many  other  cases  in  which  the  owner  parts 
willingly  with  the  possession  of  his  goods,  in  some  man- 
ner of   bailment;     and  a  fraudulent    conversion    by  the 
bailee  is  held  to  be  larceny.      The  essence  of  the  offense 
in  that  class  of   cases   being  the   fraudulent  purpose    at 
the  time  of  the  bailment,  the  trespass  is  in   the  fraud 
and  deception  practiced  upon  the  owner,  by  which  the  pos- 
session was  acquired  with  felonious  intent.       The  owner 
has    parted  with  the    possession    of    his    goods,   perhaps 
willingly,  and  hence  no  trespass,  in   its  narrow  and  re- 
stricted sense,  is  committed.      But  when  it  is  made  ap- 
parent that  some  stratagem  or  artifice  has  been  fraudu- 
lently used  to  acquire  the  possession;  that  the  owner  did 
not,  in  fact,  part  with  his  goods  willingly,  to  be  fraudu- 
lently appropriated  by  the  bailee,  then  the  crime  is  com- 
plete.     This   is  a   wrong,  a  trespass,  a  violation   of  the 
possession.      Thus   it  is  said  that  the  taking  and  carry- 
ing away  are  felonious  where  the  goods  are  taken  i^gainst 
the  will  of  the  owner,  either  in  his  absence  or  in  a  clan- 
destine manner;  or  where  possession  is  obtained  either  by 
force  or  surprise,  or  by  any  trick,  device  or  fraudulent 
expedient,  the  owner  not  parting  with  his  entire  interest 
in  his  goods;   and  when  the  taker  in  any  such  ease  in- 
tends fraudulently  to  deprive    the  owner  of   his    entire 
interest  in   the  property  against  his  will :   Rose.  Cr.  Ev., 
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586.  Applying  these  principles  to  this  case,  we  can  see 
no  escape  for  the  prisoner,  even  upon  the  principles  of 
the  common  law,  independent  of  the  peculiar  statute  of 
our  State.  In  the  language  of  Mr.  Att.  Gen.  Heiskell, 
it  is  at  last  but  a  return  to  the  ancient  principles  of 
the  common  law.  The  statute  makes  it  larceny  to  use 
any  bailment  or  agency  merely  as  the  means  of  procuring 
possession  of  property,  with  an  intent  at  the  time  to 
make  a  fraudulent  appropriation  thereof:  Code,  4($79. 
We  think  all  the  elements  of  larceny  under  the  law 
exist  in  this  case.  We  have  examined  this  case  very 
carefully,  indeed,  hoping  that  there  might  be  some  door 
^  of  escape  for  the  prisoner,  upon  the  law  and  the  facts, 
as  he  is  yet  a  young  man,  and  perhaps  capable  of  some 
industrial  art,  in  which  a  life  of  honorable  toil  might 
have  redeemed  his  good  name.  But  thus  we  find  the 
law,  and  thus  it  is  our  duty  to  declare  it. 

It    is    urged    on    behalf   of    the    prisoner,  that    the 

Court  erred  in  admitting  evidence  that  the  prisoner 
and  Smith  were  seen  on  several  occasions  attempting 
to  practice  upon  others  the  same  artifice  practiced  upon 
the  prosecutor.  We  think  the  proof  in  this  kind  of 
case  was  legitimate  and  proper.  The  combination  be- 
tween the  parties,  as  shown  in  the  proof,  may  be 
classed  as  a  conspiracy  to  cheat  and  defraud  whoever 
may  be  cheated,  or  whoever  they  might  find  an  easy 
victim  to  their  artifice.  And  it  is  well  settled  that 
in  such  cases,  general  evidence  of  a  combination  to  de- 
fraud or  attempt  to  defraud  pthers  in  the  same  way, 
may  be  shown  to  illustrate  the  animus  and  intention 
of  the  parties  in  the  case  in  judgment:  Regina  v.  Frost, 
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9  C.  &  P.,  129;  2  Russ,  on  Cr.,  699;  3  Greenl.  Ev,, 
§§  90,  92.  Every  circumstance,  however  slight,  that 
is  calculated  to  throw  light  on  the  supposed  crime,  is 
to  be  considered:  State  v.  Swink,  2  Dev.  &  Bat.,  9. 
As  a  general  proposition  of  law,  it  is  undoubtedly 
true  that  no  distinct  and  substantive  crime  can  be 
shown  upon  the  trial,  but  this  rule  is  better  under- 
stood as  it  is  given  in  the  text  book,  that  the  facts 
proven  should  be  strictly  relevant  to  the  particular 
charge,  and  have  no  reference  to  any  conduct  of  the 
prisoner  unconnected  with  such  charge:  2  Russ  on  Cr., 
772.  And  then  it  has  been  held  that,  if  it  be  material 
to  show*  the  intent  with  which  the  act  charged  was 
done,  evidence  may  be  given  even  of  a  distinct  offense, 
not  laid  in  the  indictment.  And  a  case  of  robbery 
is  cited,  in  illustration,  where  the  prisoner  went  with 
a  mob  to  the  house  of  the  prosecutor,  and  one  of  the 
mob,  with  a  good  intention,  apparently,  advised  him 
to  give  them  something  to  get  rid  of  them  and  pre- 
vent mischief,  upon  which  the  prosecutor  gave  them 
the  money  laid  in  the  indictment,  it  was  held  that 
for  the  purpose  of  showing  that  this  was  not  bona  fide 
advice,  but  in  reality  a  mere  mode  of  robbing  the 
prosecutor,  evidence  was  admissible  of  the  demands  of 
money  made  by  the  same  mob  at  other  houses,  before 
and  afler  the  particular  transaction  at  the  prosecutor'^ 
house,  but  in  the  course  of  the  same  day,  and  when 
any  of  the  prisoners  were  present:  4  C.  &  P.,  444. 
And  upon  an  indictment  for  robbing  the  prosecutor  of 
his  coat,  the  robbery  having  been  committed  by  the 
prisoner  threatening  to  charge  the  prosecutor  with  crime. 
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Holroyd,  J.,  received  evidence  of  a  second  ineffectual  at- 
tempt to  obtain  money  the  following  day,  by  similar 
threats;   and    upon    a  case   reserved   the    Judges  were  of 

opinion  that  the  evidence  was  admissible  to  show  that 
the  prisoner  was  guilty  of  the  former  transaction: 
Bum  &  By.,  375.  The  case  of  BrUt  v.  The  State 
was  an  indictment  for  obtaining  money  by  false  pre- 
tences. The  prisoner  pretended  that  he  had  a  warrant 
against  the  prosecutor  for  passing  counterfeit  money, 
and,  by  means  of  threats  and  promises  in  regard  thereto, 
extorted  bank  notes  from  the  prosecutor,  in  the  county 
of  Roane.  On  the  next  day  the  prisoner  again  pur- 
sued the  prosecutor  into  an  adjoining  county,  and  falsely 
pretended  that  the  prosecutor  had  stolen  his  coat,  and 
by  means  thereof  extorted  from  the  prosecutor  certain 
articles  of  clothing.  The  indictment  charged  the  pris- 
oner with  obtaining  the  bank  notes  by  falsely  pretend- 
ing that  the  pro-^ecutor  had  passed  counterfeit  money. 
It  was  held  that  the  transaction  in  the  adjoining  county, 
though  a  distinct  offense  and  on  a  different  day,  was  ad- 
missible: 9  Hum.,  31.  It  may  be  safely  assumed  that 
whatever  lends  to  explain  or  elucidate  the  charge  in 
question,  or  to  demonstrate  the  guilty  connection  of  the 
parties  therein,  may  be  given  in  evidence  though  it  may 
be  a  ground  of  another  and  distinct  accusation.  The 
intention  to  commit  the  crime  is  the  essence  of  the  of- 
fense, and  that  which  illustrates  the  intention  is  always 
proper  to  be  proven.  We  do  not  think  that  the  Court 
erred  in  admitting  the  testimony,  but,  on  the  contrary, 
we  hold  that  in  such  a  case  as  this,  involving  as  it 
does    the    previous    connection    of   the    parties    and    the 
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necessity   of  showing   a   fraudulent    combination    between 
them,   it   was   eminently  right   and   proper. 

Note. — The  case   was   reversed   on  another    question, 

[Reporter. 


The  State  r.  Johx  Quartemus. 

Yesue,     C<?n»tihUion.    Code    512o,    dispensing    with    the    allegation  of 
venue  is  not  in  violation  of  the  Constitution :  Art.  1,  sec.  9. 


FROM   KNOX. 


In  the  County  (misdemeanor)  Court.  C.  W.  Jones, 
J.,  presiding. 

Attorney  General  Heiskell,  for  the  State. 

J.  R.  Cocke,  for  the  defenclant. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  indictment  in  this  case  was  quashed  by  the 
County  Court  of  Knox  county,  upon  motion  of  de- 
fendant, and  the  Attorney  General  appealed  in  error 
to  this  court.  The  objection  to  the  indictment,  which 
is  for  profanity,  is,  that  it  does  not  allege  that  the 
profane  words  were  spoken  in  Knox  county.  While 
the   better   practice  is,   in   all   cases,    to   state    the   venue 

in   the  body   of     the     indictment,     by   section     5125,   of 
5  .     ^ 


i 
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the  Code,  it  is  provided  that  "It  is  not  necessary  for 
the  indictment  to  allege  where  the  offense  was  commit- 
ted, but  the  proof  shall  show  a  state  of  facts  bringing 
the  offense  within  the  jurisdiction  of  the  county  in 
which  the  indictment  was   preferred."^ 

This  section  of  the  Code  is  not  in  conflict  with 
the  9th  section  of  Article  1  of  the  Constitution,  which 
declares  that  the  accused  has  a  right  to  demand  the 
nature  and  cause  of  the  accusation  against  him  and  to 
have  a  copy  thereof.  These  are  fully  set  out  in  the 
indictment,  and  the  law  requires  that  the  proof  should 
show  that  the  offense  was  committed  in  the  county  in 
which  the  indictment  was  preferred. 

It  was  therefore  error  to  quash  the  indictment  for 
the  omission  in  the  indictment  to  charge  in  what 
county  the  offense   was   committed. 

The  judgment  of  the  County  Court  will  be  reversed; 
and  the  cause  remanded  to  the  Criminal  Court  of 
Knox  county   for   further  proceedings. 


'See  WUliama  y.  Skate,  ante,  p.  35;  State  v.  J)onaJld&m,  ante,  p.  5L 
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TttE^  State  v.  Phineas  Thurston. 

PjLEADtNG.  Former  Comeietion.  A  plea  of  former  conviction,  which  ayers 
that  the  former  judgment  waB  reversed  and  the  indictment  thereupon 
dismisaad,  is  liadA 

Go^es  cited :  WaUon  v.  J^aUf  S  Sneed,  687 ;  ThttrsUm  v.  J^ate,  3  Cold.,  117. 


FROM    MONROE. 


From  the  Circuit  Court  of  Monroe  county,  R  T. 
Hall,  J.,  presiding. 

Attorney  General  HeiAkell,  for  the  State,  cited  Slaugh- 
ter V.  SUde^  10  Hum.,  410;  1  Wat.  Archb.,  373;  Com.  v. 
Lovdy  3  Mete.,  328;  People  v.  Casborvs^  13  John,  351.; 
People  V.  Buloff,  5  Par.  C^,  77. 

A  void  judgment  is  no  plea:  10  Hum.,  431.  A  judg- 
ment avoided  on  error  is  void.  Even  if  a  valid  judgment 
were  here  reversed  erroneously,  it  would  be  vacated  and 
void,  and  could  not  be  set  up  or  cured  by  averment. 

W.  J.  HiCEjs,  for  defendant,  insisted  that  the  plea  was. 
good  as  a  plea  of  former  acquittal.  He  insisted  upon  it, 
also,  as  a  plea  that  the  party  had  been  once  in  jeopardy,, 
and  cited  the  State  v.  Conner,  5  Cold.,  311. 

^See  Logtton  v.  SStofe,  Nashville,  Feb.  8, 1871,  where  a.  j^lea  of  former 
conviction  was  put  in,  and  was  disposed  of  in  these  word^ : — ''There  was 
a  plea  of  former  conviction  for  the  same  o^ense,  which  we  need  not  notice, 
as  it  can  not  be  seriously  insisted  that  there  are  any  merits  in  said  plea ;  the 
judgment  rendered  on  the  trial  at  which  such  conviction  was  had,  having 
been  reversed  and  set  aside  by  this  Court,  for  want  of  jurisdiction  in  the 
court  rendering  it."    Per  Fb£EMAK,  J. 


68  KNOXVILLE: 


The  State  v.  Phineas  Thurston. 


Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  demurrer  to  the  plea  of  former  conviction,  was 
properly  taken  and  should  not  have  been  overruled.  The 
indictment  on  which  the  defendant  was  formerly  tried,  was 
held  by  this  Court  to  be  fatally  defective,  for  the  reasons 
stated  in  the  opinion  in  Thurston  v.  The  State,  3  Cold., 
117.  In  that  case,  the  record  failed  to  show  when,  where, 
how,  or  by  whom  the  court  was  holden  in  which  the 
indictment  was  found,  and  was  in  other  respects  defective, 
as  was  shown  in  the  opinion.  The  plea  in  this  case,  shows 
that,  after  the  judgment  was  reversed  and  the  cause  re- 
manded, the  indictment,  together  with  all  the  proceedings 
against  the  defendant,  was  dismissed,  and  so  the  former 
conviction  resulted  in  nothing.  A  trial  upon  the  present 
indictment  will  not,  therefore,  put  the  defendant  twice  in 
jeopardy,  within  the  meaning  of  the  Constitution  of  1834, 
Art.  1,  Sec.  10,  or  of  the  same  article  and  section  in  the 
Constitution  of  1870. 

This  question  has  been  before  the  Court  in  various 
forms,  and  was  carefully  considered  in  Walton  v.  The  State, 
3  Sneed,  687,  and  other  cases.  Walton's  case,  which  re- 
fers to  Bishop's  then  new  work,  is  cited  by  him  in  the 
third  edition  of  his  Criminal  Law,  vol.  1,  §  862.  The 
provision  in  the  Code,  5211,  has  no  application  to  this 
case,  as  no  statute  has  been  passed  to  make  the  former 
indictment  good. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


OASES 


ARGUED   AND    DETERMINED 


IN  THE 


SUPREME  COURT  OF  TEJ^NESSEE, 


FOB  THE 


MIDDLE   DIVISION. 
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The  State  v.  McElroy. 


Roads.  Overseer,  IndictjncnL  An  indictment  against  an  overseer  for 
failing  to  keep  a  road  in  repair,  which  de8cri^Je8  him,  not  as  over- 
seer of  a  particular  road,  but  as  "overseer  of  roads,"  is  bad. 

Gases  cited:  Slate  v.  Tance,  1  Tenn.,  480;  State  v.  Kilgore,  6  Hum.,  45; 
Staie  V.  Fidds,  M.  &  Y.,  141;  Budd  v.  State,  3  Hum.,  489;  Stale  v. 
Hefiin,  8  Hum,,  85. 

Code  cited:  5114,  5152, 1182, 1183,  sub-sec.  9, 1198,  1200. 1216. 


FROM   LINCOLN. 


Appeal    from    a    judgment    of   the    Circuit    Court    of 
Lineola  county.     N.  A.  Patterson^  J.,  presiding. 

Attorney  General  Heiskell,  for  the  State. 

A.  S.  Colyar,  a.  S.  Marks  and  Jas.  Newman  for 
defendant. 
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Nelson,  J,,  delivered  the  opinion  of  the  Court. 

The  presentment  describes  a  road  leading  from  Fay* 
etteville  to  Elkton,  which  forks  at  the  widow  Timmon's 
plantation,  from  whence  there  is  a  road  leading  to  Pu- 
laski; and  charges  that  the  defendant,  having  been  duly 
"appointed  by  the  County  Court  of  Lincoln  county  afore- 
said as  overseer  of  roads,''  was  bound,  within  thirty  days 
after  his  appointment,  ''to  cause  to  be  set  up  and  kept 
in  repair,  at  the  forks  aforesaid,  a  post  or  posts,  with 
arms  pointing  the  way  of  each  of  said  roads,  directing 
to  the  most  public  places,  with  the  number  of  miles 
from  that  place/'  &c.,  and  "yet  he  has  not  done  it,  to 
the  great  damage  and  common  nuisance  of  all  the  good 
citizens  of   said   State,"  &c. 

On  motion  of  the  defendant,  the  Circuit  Court  at 
Fayetteville,  in  which  it  had  been  made,  quashed  the 
presentment,  and  the  State  through  the  District  Attorney, 
appealed. 

Notwithstanding  the  innovations  made  by  the  Code, 
sections  5114,  5152,  on  many  of  the  ancient  and  well 
established  forms  of  criminal  pleading,  and  the  case  of 
State  V.  Vance,  1  Tenn.  R.,  480,  482,  (top  page,)  to 
which  the  editor  has  appended  a  note,  this  presentment 
iian  not  be  sustained  for  the  reason  that  it  describes  an 
offense  unknown  to  the  laws  of  this  State.  The  Code, 
section  1182,  defines  what  are  public  roads,  and  in  sec- 
tion 1183,  sub-section  9,  authorizes  the  County  Courts 
"to  appoint  annually  overaeers  of  roads,"  but  makes  no 
provision  for  the  appointment  of  such  a  State  or  county 
officer    as  "overseer  of   roads."      Section   1198    provides 
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that  ^'the  County  Court  shall  annually  appoint  an  over- 
seer^ by  an   order   which    shall   designate   the   bounds   in 
which   the  persons  subject  to  work   on  his  road    reside^ 
and   the   class  of    the    road    which    the    overseer    is    re- 
quired  to   keep   in   repair/'     Section  1200   provides   that 
DO    person    is    bound    to    serve    as    overseer   of   a    road 
who  does    not    live    within    the    bounds    including    the 
hands   assigned  to  work   on   said   roads.     And  in  section 
1216,   it    is    provided    that    every   overseer   shall,  within 
thirty  days   after   his   appointment,  carefully  measure  and 
mile- mark   his  road,''     *    *    "and  also  cause  to  be  set 
up  and   kept  in  repair  at  the  forks    of  all  the    public 
roads   in   his  district,  a  post  or  posts,  with   arms  point- 
ing the  way  of  each   of  said  roads,"  &c.     An   overseer, 
therefore,  is   appointed  for   a  particular  boundary  or  dis- 
trict, and  as  there    are  many  overseers    in  the  different 
counties,  he  is  not  properly  characterized  as  an  overseer 
of  roads  generally,  but  should  be  described  as  the  over- 
seer for  the   particular  road   to  which   he   has  been   ap- 
pointed;   and  the  bounds  of   the    road,  as    described   in 
the  order  of  the   County   Court,  or  as  actually  superin- 
tended  by  him,   should    be    stated    in    the    presentment. 
In  the   case  of  State  v.  KUgare,  6  Hum ,  45,  it  is  said 
that   the  object  of   an    indictment    or    declaration    is    to 
notify  the  defendant  of  the   substantial   charge  or  claim 
against  him;    and  this  object  is  not  attained  unless  the 
allegations   point   out   the    specific    nature    of   the    charge 
or   claim,  in  terms    of   reasonable    certainty."      In,   also, 
State  V.  Fields,  Mart.  &  Yen,  151;    Budd  v.  The  Slate, 
3  Hum.,  489;    State  v.  Heflin,  8   Hum.,  85. 
Affirm  the   judgment. 


T* 
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Frederick  Gibbs  v.  State. 

1.  State  Revektje.    Fdony  in  failing  to  pay.    In  an  indictment  under  the 

Act  of  1860,  c.  131,  8.  3,  for  felony  in  failing  to  pay  revenue  into  the 

Treasury,  the  venue  is  properly  laid  in  the  county  in  which  the  ac» 

cused  was  Collector. 

• 

2.  Same.     Offense  of  omission.    This  offense  is  one  of  the  will,  to  be  ascer- 

tained from  passive  conduct  in  failing  to  take  or  send  the  money  to  the 
Treasury. 

3.  Jury.     ComtitiUionai  Law.    The  Act  of  1866,  c.  5,  s.  1,  declaring  thit 

l>erson8  not  qualified  voters  were  subject  to  challenge  as  jurors,  was 
unconstitutional  and  void. 


FROM   SMTH. 


Appeal  from  the  Circuit  Court,  A.  McClain,  J.,  pre- 
eiding. 

James  McHenry,  W.  H.  DeWitt,  and  W.  W.  Ward, 
for  the  plaintiflp  in  error,  on  the  question  of  venue,  cited 
Constitution,  Art.  1,  s.  9;  Ai^mstrong  \.  State,  1  Cold.,  338; 
Kirk  V.  State,  lb.,  344;  and  insisted  that  the  crime  being 
one  of  omission,  the  failure  to  pay  occurred  where  the 
payment  ought  to  have  been  made :  at  the  Treasury;  and 
as  to  its  locality,  he  cited  Code,  228,  229.  They  cited 
also,  1  Bish.  Cr.  Pro.,  §  79.  That  the  money  was  due 
by  law  at  the  end  of  the  year,  Dec.  31,  1867:  Code,  647; 
and  that  there  was  no  proof  that  defendant  resided  in 
Smith  county  on  or  after  the  1st  of  January,  1868. 

That  fifteen  jurors  summoned  were  challenged  for 
cause,  under  the  act  of  lOth  September,  1868.  They 
argued   that   the    act   in   question,   though   now   repealed. 
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demanded  a  mark  of  judicial  oondemuatioD,  as  an  en- 
croachment upon  the  liberties  of  the  people.  They  cited 
Constitution  of  1834,  Art.  1,  ss.  6,  9;  also,  s.  6,  of  the 
Constitution  of  1870,  as  amended,  in  view  of  these  laws. 
Cooley's  Const.  Lira.,  60;  1  Bish.  Cr.  Pro.,  §§  764,  768, 
781,  n.  2;    3  BL,  358,  361,  365. 

They  insisted  that  the  laws  were  the  offspring,  of  pas- 
sion ;  that  they  rendered  incompetent  one  hundred  thous- 
and persons  otherwise  good  jurors;  that  certain  provisions 
of  the  Franchise  Acts  had  been  held  void  in  Stateu's 
case,  6  Cold.,  233 ;  that  if  this  test  was  admissible,  any 
other  would  be  within  the  power  of  the  Legislature;  the 
relation  of  any  other  test  being  as  appropriate  as  this,  to 
determine  the  qualities  requisite  to  discharge  the  duties. 
They  cited  in  conclusion :  2  Story  on  the  Const.,  §§  1779, 
1780;    4  Bl.  Com.,  349,  350;    2  Kent,  1,  9. 

In  a  supplemental  brief  they  insisted  that  the  law  was 
ex  post  facto  and  void  by  Const.  U.  S.,  Art  1,  ss.  9,  10; 
FUtcher  v.  Peck,  6  Cranch.,  188;  Caldtr  v.  Bull,  3  Dal., 
386;  1  Kent,  409;  Const,  of  1834,  Art.  1,  s.  11;  Cumminga 
V.  Missouri,  4  Wal.,  326,  377. 

Attorney  General  IIeiskelIj  admitted  that  under  the 
holding  of  the  Court  in  Gunter  v.  Patton,  2  Heis.,  257, 
the  excluded  jurors  were  competent;  but  the  record 
showed  that  the  defendant  had  not  exhausted  his  chal- 
lenges, citing  Carroll  v.  Stale,  3  Hum.,  315,  317;  Hemy 
V.  State,  4  Hum.,  270,  271;  McOowan  v.  State,  9  Yer., 
193;  State  v.  Will,  7  Rich.,  (S.  C.)  412,  cited  in  Archb. 
Cr.  Pr.  and  PL,  649.  That  his  right  was  not  to  have 
specific  jurors,  but   it  was  rather  a  right  not  to  be  tried 
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by  those  not  acceptable  to  him.  Of  this  the  test  was 
the  putting  a  juror  on  him  when  he  had  no  power  to 
challenge. 

That  the  venue  was  properly  laid  in  the  county  in 
which  he  was  tax  collector;  that  it  was  proper  for  the 
Court  below  to  admit  evidence  of  a  motion  and  judgment 
against  defendant  for  this  money,  in  order  to  show  a  fail- 
ure to  pay,  and  of  the  defendant  being  present  when  the 
motion  was  tried,  in  order  to  prove  a  demand  and  fail- 
ure in  that  county;  that  the  Act  requiring  the  Attorney 
General  of  the  district  to  proceed  in  the  district  where  the 
defendant  resided,  was  conclusive  that  the  venue  in  all 
such  cases  was  not  to  be  at  the  Capitol.  To  try  all 
persons  so  accused  at  the  Capitol,  would  give  the  State 
an  undue  advantage,  and  violate  the  spirit  of  the  Consti- 
tution; that  the  failure  to  pay  was  committed  wherever 
the  defendant  was,  from  the  time  the  duty  is  fixed  until 
it  is  performed.      Cited  1  Wat.  Archb.,  242. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  judgment  of  the  Circuit  Court  is  erroneous.  The 
plaintiff  in  error  was  Tax  Collector  for  Smith  County, 
for  the  years  1866  and  1867.  At  the  November  Term, 
1868,  of  the  Circuit  Court  for  that  county,  he  wan  in- 
dicted for  failing  and  refusing  to  pay  into  the  Treasury 
of  the  State  the  taxes  collected  by  him.  The  iudictment 
is  based  upon  Section  3,  chapter  131,  of  the  Act  of  As* 
sembly  passed  March  10th,  1860,  which  is  in  these  words: 

"£e  it  further  enacted,  That  if  any  Tax  Collector  shall 
hereafter  wilfully  fail  and  refuse  to  pay  into  the  Treasury 
of  the  State  the  revenue  which  he  has  collected,  he  shall 
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be  guilty  of  a  felony;  and  it  shall  be  the  duty  of  the  At- 
torney General  of  the  diz^trict  in  which  such  defaulting 
revenue  collector  may  reside,  to  prosecute  him  for  such 
offense^  and  upon  conviction  thereof,  he  shall  be  impris- 
oned in  the  State  Penitentiary  for  a  period  of  not  less 
than  five  nor  more  than  twenty  years." 

At  the  March  Term,  1860,  plaintiff  in  error  was  tried, 
convicted  and  sentenced  to  the  Penitentiary  for  a  term 
gf  five  years;  from  which  finding  and  sentence  he  ap- 
pealed to  this  Court. 

It  is  objected,  first,  that  the  indictment  was  not  pre- 
ferred and  found  in  the  proper  county;  that  the  offense,  if 
any,  was  one  of  omission,  committed  in  Davidson  county, 
where  the  Treasurer  is  required  by  law  to  keep  his  ofiBce 
and  transact  the  business  thereof;  and  that  the  Circuit 
Court  of  Smith  had  no  jurisdiction.  We  do  not  concur 
in  this  view.  Ist,  Because  the  act  making  the  default  a 
felony  makes  it  the  duty  of  the  Attorney  General  of  the 
district  in  which  the  defaulting  collector  resides,  to  pros- 
ecute him  for  the  offense,  and  it  could  not  have  been  the 
intention  of  the  Legislature  to  give  exclusive  jurisdiction 
in  such  cases  to  the  courts  of  one  county,  and  require 
the  various  District  Attorneys  General  of  the  State  to  go 
to  that  county  to  prosecute,  disregarding  the  interests  of 
the  State  in  other  criminal  prosecutions  in  the  entire  bal- 
ance of  the  State. 

2nd.  The  offense  is  one  of  the  will,  its  commission 
to  be  ascertained  from  the  passive  action  of  the  ac- 
cused, in  not  going  with  or  sending  the  revenue  by 
him  collected  in  a  reasonable  time  to  the  Capitol  to 
be  paid   into  the  Treasury. 
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It  is  further  objected  by  plaintiff  in  error,  that  the 
Circuit  Judge  erred  in  overruling  his  objection  to  chal- 
lenges made  by  the  Attorney  General  to  the  compe- 
tency of  fifteen  jurors,  otherwise  competent,  than  that 
they  "had  not  certificates  to  vote  under  the  Franchise 
Acts   of  the   Legislature   of  this   State." 

This  exception  to  the  ruling  of  the  Court  was  well 
taken.  The  action  of  the  Court  was  founded  upon 
Section  1,  ch.  5,  of  the  Act  of  26th  November,  1866, 
as  follows:  *^Be  it  enacted  by  the  Genei^al  Assembly  of 
the  State  of  Tennessee,  That  in  all  trials  of  civil  or 
criminal  cases  in  any  of  the  courts  of  this  State,  it 
shall  be  good  ground  of  challenge  for  cause  as  to 
competency  of  any  juror,  that  such  juror  is  not  a  quali- 
fied voter  of  this  State." 

This  legislation  was  had  with  reference  to  that  of 
June,  1865,  and  May  3rd,  1866,  and  is  a  precedent 
qualification  of  that  of  25th  February,  1867,  inappro- 
priately  denominated   the   "Franchise  Laws." 

The  Act  of  November,  1866,  entitled  "An  Act  to 
define    the  qualification  of  Jurors,   is  unconstitutional  and 

void. 

"That  the  right  of  trial  by  jury  shall  remain  in- 
violate," is  a  positive  and  inalienable,  as  well  as  con- 
stitutional, guaranty   to   every   citizen   of  the   State. 

The  Constitution  secures  to  the  accused,  in  prose- 
cutions by  indictment  or  presentment,  a  speedy  public 
trial,  by  an  impartial  jury  of  the  county  or  district  in 
which    the   crime  shall   have   been  committed. 

Under  this  statute  do  these  fundamental  principles 
obtain.       No    dispassionate    and    just    mind    can    for    a 
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moment  think  so.  Reading  it  in  the  light  of  the  Acts 
to  which  it  has  reference,  and  of  which  it  is  in  fact 
a  part,  it  is  plain  it  was  the  oflfspring  of  wild  polit- 
ical passions,  intended  to  build  up  one  political  party 
and  tear  down  another,  and  to  destroy  that  equilibrium 
which  paralyzes  fanaticism  and  begets  conservative  jus- 
tice. 

It  can  not  be  ^'an  impartial  jury*^  selected  and  qualified 
alone  because  of  its  political  opinions,  produced  in  times 
of  high  excitement  resulting  from  a  bloody  civil  war, 
in  which  the  State  was  distinctively  divided  against 
itself.  The  political  adversary  of  such  a  jury  stands  a 
poor  chance  for  a  just  administration  of  law.  If  a 
Legislature  may  restrict  the  qualification  to  a  political 
test,  it  may  to  a  religious  one,  and  declare  that  none 
save  members  of  a  particular  denomination  shall  be 
competent;  it  may  restrict  it  to  the  farmer,  the  me- 
chanic, the  merchant,  or  to  any  other  one  class  of  the 
callings  in  life,  and  further  refine  and  classify  that 
class. 

By  the  statute  under  review,  the  constitutional  pro- 
vision, '*That  the  right  of  trial  by  jury  shall  remain 
inviolate,"  is  abrogated,  and  the  guaranty  of  trial  by 
an  impartial  jury,  is  expunged  from  the  ''Declaration 
of  Rights." 

Reverse  the  judgment  and  remand  the  cause  for  a 
new   trial. 
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The  State  v.  Cameron. 

1.  Former  AcqurrrAL.     Identity  of  offenaes.    An  acquittal  on  an  indict- 

ment for  embezzlement  of  Revenue,  by  "fidsely  pretending  that  said 
Be  venue  was  taken  from  him  (the  defendant)  by  robbery,"  is  a  bar 
to  a  subsequent  indictment  for  failing  to  pay  over  the  same  moneys. 

2.  Embezzlement.    A  mere  failure  to  pay  is  evidence  of  embezzlement. 

Case  approved :  Stale  v.  Leoiutrdf  6  Cold.,  307. 

Cases  cited:  StaU  v.  Leonard,  6  Cold.,  307;  HiUv,  SUfte,  9  Yer.,  374, 
375 ;  CampbeU  v.  State,  9  Yer.,  337 ;  Major  v.  State,  4  Sneed,  608 ;  S- 
%non  V.  State,  1  Swan,  14 ;  Slaughter  v.  State,  6  Hum.,  414 ;  State  v.  Nor* 
veUy  2  Yer.,  27. 


PROM   WHITE. 


In  the  Circuit  Court,  W.  W.  Goodpasture,  J., 
presiding. 

Attorney  General  Heiskell,  for  the  State,  insisted 
that  as  the  Code  4706  requires  some  act  of  commis-^ 
sion  "use  by  loan,  investment  or  otherwise,  or  a  con- 
version, to  constitute  the  offense  of  embezzlement,  and 
the  Acts  of  1860,  c,  131,  and  1868,  c.  79,  s.  14,  only 
require  an  omission  to  pay — the  acquittal  under  the  for- 
mer act,  did  not  disprove  the  omission.  Embezzlement 
includes  failure  to  pay,  but  &ilure  to  pay  does  not  con- 
stitute embezzlement.  Acquittal  of  a  greater  offense 
does  not  preclude  a  trial  for  the  less,  unless  it  be  of 
that  character  which  would  admit  of  a  verdict  for  the 
inferior  on  an  indictment  for  the  higher  o£fense.  Ac- 
quittal for  murder    does   not  bar  an   indictment  for  as- 
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sault  to  kilL  See  1  Whar.  Am.  Cr.  L.,  §  660  to  565; 
Eu8s  on  Cr.,  829,  830  to  835;  B.  v.  Henderson,  2 
Moody,  192. 

S.  H.  CoLMS,  (with  whom  was  Nesmith)  for  defend- 
ant, insisted  that  the  failure  to  pay  over  under  this 
indictment,  must  be  ^'willful/'  That  if  the  officer  was 
robbed  or  had  the  money  accidentally  burned  or  de- 
stroyed, it  would  show  that  he  did  not  refuse  to  pay 
wiUJully,     So  that  the  proof  is  the  same  in  both  cases. 

The  true  test  is,  whether  the  evidence  necessary  to 
support  the  second  indictment  would  have  been  suffi- 
cient to  support  a  conviction  on  the  first:  Hite  v.  State, 
9  Yer.,  357,  Ch.  Cr.  L.,  453;  Archb.  Cr.  PI.,  88;  Ros- 
coe,  Cr.  Ev.,  77.  Under  the  first  indictment  there  must 
be  proof  that  the  defendant  "used,  loaned,  invested  or 
converted  the  revenue,"  (and  the  indictment  charges  that 
he  pretended   he  was  robbed,)    in   order  to  convict. 

Under  the  present,  there  must  be  proof  of  vnllful  fail- 
ure. The  proof  then  must  be  the  same  under  both,  and 
proof  of  loss  of  the  money  by  robbery  or  destruction, 
would  be  a  good  defense  to  either.  He  cited  The  State 
V.  Leonard,  6  Cold.,  307,  310. 

Mr.  Attorney  General,  in  reply:  The  argument 
for  the  defense  is  fallacious.  An  acquittal  for  murder 
can  not  bar  a  charge  of  assault.  The  proof  to  sup- 
port the  one  will  not  support  the  other.  It  may  be 
the  same  act,  but  if  the  party  did  not  die  within  the 
year  and  a  day,  it  could  not  be  murder,  and  the  ac- 
quittal could  be  no  test  of  guilt  of  assault.  It  might 
as  well  be  said  that  an   acquittal  for  perjury  would  bar 
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a  charge  of  assault.  The  Court,  in  either  case,  can 
see  that  the  issue  is  not  the  same,  and  no  averment 
that  it  is  the  &ame  can  make  it  so.  Of  course  a  de- 
murrer would  meet  it.  If  so,  it  is  equally  so  in  any 
case  where  the  issue  is  not  the  same,  as,  murder  and  as- 
sault. 

It  may  be  that  in  murder  the  defendant  proves  that 
he  was  justified  in  the  assault  he  made,  yet  if  the 
party  did  not  die,  though  the  vei^y  fads  were  before 
the  jury,  they  could  not,  nor  could  the  fact  that  the 
'jury  passed  on  them,  bar  a  charge  of  assault.  As  the 
offenses  are  different,  the  one  can  not  bar  the  other. 
That  the  very  fact  relied  on  in  defense  may  have  been 
before  the  jury  and  passed  upon,  and  that  they  may 
have  acquitted  solely  upon  the  ground  of  justification 
of  the  murder,  can  not  affect  the  question.  That  the 
party  could  not  possibly  have  been  convicted  of  the 
assault  on  the  indictment  for  murder,  is  conclusive  that 
the  acquittal  is  no  bar.  In  the  case  at  bar,  the  pre- 
tended robbery  may  have  been  negatived;  the  pretence 
may  have  been  negatived;  or  there  may  have  been  a- 
failure  to  prove  the  allegation.  Yet,  there  might  have 
been  proof  that  the  defendants  kept  the  money  marked 
as  the  monev  of  the  State,  for  months  before.  There 
would  be  willfiil  failure,  but  not  embezzlement.  The 
same  facts  may  come  in  issue  here  as  there,  but  to 
prove  a  different  issue.  In  that  case,  a  pretence  of 
being  robbed  was  the  overt  act  of  embezzlement  on 
which  the  State  relied.  A  failure  to  prove  that  pre- 
tence would  be  a  failure  of  the  indictment.  Actual 
robbery   would  disprove   the  pretense.       In  this   case,   no 
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proof  of  pretense  of  robbery  is  necessary,  no  disproof 
of  it  pertinent.  If  the  defendant  prove  it  here,  he 
brings  it  to  meet  a  different  allegation  and  issue. 
Here  to  disprove  the  willful  failure  by  showing  an  un- 
willing failure;  there  to  disprove  the  very  act  of  ap- 
propriation charged.  Just  as  in  the  case  of  murder, 
the  assault,  if  justified  on  the  indictment  for  murder 
would   not  prevent  a  trial  for  the  assault. 

On  a  bad  indictment,  or  an  indictment  misdescrib- 
ing  the  offense  in  the  name  of  the  party  whose  prop- 
erty or  person  is  affected,  or  in  the  character  of  the 
property,  an  acquittal  is  no  bar,  and  the  averment  of 
identity  in  a  plea  can  not  supply  the  want.  It  must 
be  legally  identical,  and  legal  identity  can  not  exist  be- 
tween stealing  a  white  horse  and  a  bay,  the  horse  of 
A  and  the  mare  of  B.  Nor  can  it  exist  as  to  two 
offenses  requiring  different  degrees  of  proof.  If  the  first 
had  charged  embezzlement  by  speculation  or  loaning  the 
funds,  would  that  be  a  bar  to  this?  The  State  might 
fail  in  that,  but  it  would  not  show  that  he  was  not 
guilty   of  this. 

Nelson,  J.,  delivered  the  opinion  of  the  Court 

The  indictment  charges  that  the  defendant  '^on  the 
8th  day  of  January,  A.  D.,  1870,  in  said  county  and. 
State — (he,  the  said  James  H.  Cameron,  being  a  Tax 
Collector  for  the  collection  of  State  and  County  taxes, 
or  revenue,  due  to  the  State  aforesaid,  from  the  county 
aforesaid,  for  the  years  A.  D.,  1868  and  1869,  and  hav- 
ing collected,  as  such  tax  collector  aforesaid,  a  large 
6 
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amount  of  taxes  aforesaid,  viz:    the  sum  of  ^S^OOO,  due 
the  State   aforesaid) — did,  then    and    there,  willfully   fail 
and  refuse  to  pay  into  the    treasury   of  the    State,  the 
revenue   which    he  had    collected  as    aforesaid,   viz:    the 
sum   of  $3,000,  contrary   to  the  form  of  the  statute  in 
such   cases   made  and    provided,   and    against    the  peace 
and   dignity   of  the  State."      To  this   indictment  the  de- 
fendant pleaded  a  former    acquittal    upon  an   indictment 
charging  "that  James  H.  Cameron,   revenue  collector  for 
the  county  of    White,   having    been  duly   elected,   given 
bond  and   taken   the   oath,   and    having,   in  all   respects, 
fully  qualified,  according  to  law,  to  collect  the  State  and 
county  revenue  due  to   the    State  and   county   aforesaid, 
from    said    county    for    the    years   1868   and   1869,    and 
having  proceeded   to  and  did   collect  a  large   amount  of 
the  revenue   aforesaid,  to- wit:    the  sum  of  four   thousand 
dollars  due  to  said  State,  did,  on  the  8th  day  of  Janu- 
ary, 1870,  in  said   county   and  State,  he  being  then  and 
there  charged   with   the    collection    and  safe    keeping  of 
said  money   aforesaid,   feloniously,   fraudulently,  corruptly 
and     unlawfully     embezzle,      appropriate,     conceal     and 
convert    to   his    own  use,   the    sums  of    revenue    afore- 
said, by  corruptly  and   falsely  pretending  that  said  rev- 
enue  was  taken   from   him   by   robbery,   when,   in   truth 
and  in  fact,  it  was  not;    and   against  the  peace  and  dig- 
nity of  the  State.      The  grand  jury  aforesaid,  upon  their 
oath   aforesaid,  do  further  present,   that  the  said   J.   H. 
Cameron,  tax  or  revenue  collector,  as   aforesaid,  for  said 
county  and  State,   and   having   collected  a  large  amount 
of  the  taxes,  in  said  county  and  State,  due  to  the  county 
aforesaid,  and   being  charged  with  the  collection  and  safe 
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keeping  of  the  revenue  collected  as  aforesaid,  viz:  the 
sum  of  four  thousand  dollars,  due  as  aforesaid  to  said 
county,  did,  on  the  9th  day  of  January,  1870,  in  said 
county,  conceal,  appropriate  and  convert  to  his  own  use, 
said  taxes  aforesaid,  due  as  aforesaid,  with  the  felonious 
intent  to  unlawfully  deprive  the  said  county  thereof,  and 
against   the  peace  and  dignity  of  the  State/' 

To  this  plea  the  Attorney  General  filed  a  demurrer, 
assigning  as  causes:  1st.  That  the  plea  does  not  allege 
that  the  indictment  is  for  the  same  offense  for  which 
he  had  been  previously  discharged.  2d.  Because  there 
is  no  record  of  a  former  trial  pleaded.  3d.  Because 
there  is  a  variance  in  the  plea   and  the  record. 

The  Circuit  Court  of  White  county,  in  which  both 
causes  were  tried,  overruled  the  demurrer  to  the  plea, 
and  adjudged  that  the  plea  be  sustained,  and  that  the 
defendant  go  hence  without  day,  and  recover  of  the  State 
his  costs,  &c.;  and  from  this  judgment  the  State  ap- 
pealed. , 

The  question  principally  discussed  here,  relates  to  the 
identity  of  the  offenses  charged  in  the  indictments;  or, 
more  accurately  stating  the  question,  it  is  alleged  in  be- 
half of  the  defendant,  that  the  offense  of  embezElement 
of  which  he  was  acquitted,  embraces  the  offense  of  fail- 
ing to  pay  over  the  revenue  charged  in  the  second 
indictment. 

In  the  Code,  Sec.  4706,  it  is  declared  that,  "if  any 
person  within  the  State,  charged  with  the  collection,  safe 
keeping,  transfer  or  disbursement  of  money,  or  property, 
belonging  to  the  State,  or  any  county,  use  any  part  oi 
said  money  or   property,  by  loan,   investment,  or  other*- 
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wise,  without  authority  of  law,  or  convert  any  part  there- 
of to  his  own  use  in  any  way  whatever,  he  is  gtiilty  of 
embezzlement;  and  for  every  such  act,  upon  conviction, 
shall  be  imprisoned  in  the  Penitentiary  not  less  than 
five  nor  exceeding  twenty  years,  and  fined  in  a  sum 
equal  to  the  money  embezzled,  to  be  applied  in  satis- 
faction  thereof/' 

j  By  the  act  of  1860,  chap.  131,  sec.  3,  it  is  provided 
/that,  "if  any  tax  collector  shall  hereafter  willfully  fail 
/and  refuse  to  pay  into  the  treasury  of  the  State,  the 
[j'evenue  which  he  has  collected,  he  shall  be  guilty  of  a 
felony,"  &c.  This  statute  was  re-enacted  by  the  act  of 
13th  March,  18f>8,  ch.  79,  sec.  14,  which  <leclares  fur- 
ther, that  "the  word  tax  collector,  as  used  in  this  sec- 
tion, is  intended  to  include  and  embrace  all  persons 
entrusted   with   the   collection   of  the   public   revenue." 

The  section  above  quoted  from  the  Code,  was  con- 
strued in  the  case  of  the  State  v.  Leonard,  6  Cold.,  307. 
That  was  an  indictment  against  a  county  trustee;  and 
it  is  there  said  that,  "failing  and  refusing  to  pay  over 
the  money  to  his  successor  in  office,  is,  unexplained, 
evidence  of  a  conversion  of  the  money  to  his  own  use; 
and,  if  proved,  will  establish  the  allegation  of  the  in- 
dictment, that  he  did  embezzle  and  convert  the  money 
to  his  own  use:"  lb.,  309.  It  follows,  therefore,  that 
the  offense  of  failing  or  refusing  to  pay  the  revenue 
collected,  into  the  treasury  of  the  State,  is  included  in 
the  offense  of  embezzlement;  and  although  it  requires 
more  evidence  to  convict  of  the  latter  than  the  former 
offense,  when  the  money  collected  has  been  loaned  or 
invested  contrary  to  law;  yet  the  conversion  of  the  fund, 
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by  the  collector,  to  his  own  use,  is,  when  not  paid  over 
to  the  treasury,  under  either  statute,  a  felony;  and,  al- 
though evidence  of  the  collection  and  failure  to  pay  into 
the  State  treasury,  would  support  an  indictment  under 
the  statutes  of  1860  and  1868,  and  might  not  be  suffi- 
cient to  embrace  a  case  of  loaning  and  investing  w^ithout 
authority  of  law,  the  offense  is,  in  law,  precisely  the 
same  under  either  statute,  when  there  is  a  conversion 
and  the  money  not  paid  over.  And  it  was  charged  in 
the  former  indictment,  against  the  defendant  in  this  case 
for  embezzlement,  that  he  falsely  pretended  the  rev^enue 
was  takeu  from  him  by  robbery,  when  it  was  not.  The 
finding  of  not  guilty  in  that  case,  was  equivalent,  per- 
haps, to  a  verdict  that  the  defendant  had  been  robbed; 
and  if  robbed,  that  would  be  a  lawful  excuse  for  the 
&ilure  to  pay  into  the  State  treasury,  and  would  disrobe 
the  act  of  any  felonious  intent.  Be  this  as  it  may,  the 
defendant  was  acquitted  upon  the  charge  of  converting 
the  fund  to  his  own  use.  The  failure  to  pay  into  the 
treasury,  as  has  been  seen,  was  evidence  of  such  con- 
version; and  the  acquittal  upon  the  charge  of  conver- 
sion is  a  bar  to  the  prosecution  for  failing  to  pay  into 
the   treasury. 

Questions  similar  to  this  have  been  before  this  Court, 
in  different  forms,  in  cases  heretofore  determined:  See  Hite 
V.  The  State,  iSlum.,  374,  375;  Campbell  v.  The  State, 
9  Yer.,  337;  Major  v.  The  State,  4  Sneed,  608;  Eamon 
V.  The  State,  1  Swan,  14;  Slaughter  v.  The  State,  6  Hum., 
414;  The  State  v.  NorveU,  2  Yer.,  27.  It  would  be 
useless  to  review  the  cases,  or  to  show  in  what  partic- 
ulars   they  agree  with,  or  differ  from  this  in   principle. 
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There  can  be  no  dcMibt  that  a  former  acquittal  or  con-* 
yiction,  must  be  for  the  same  identical  offense^  but  it  is 
not  necessary  that  all  the  particulars  charged  in  either 
indictment  should  be  the  same:  See  the  cases  cited  in 
1  Waterman's  Arch.  Cr.  PL,  371-374.  See,  also,  1  Whar. 
Am.  Cr.  L.,  6th  ed.,  §  560. 

It  may  well  be  doubted,  whether,  even  under  the 
curative  provisions  of  the  Code,  the  indictment  in  this 
case  is  not  defective,  in  not  charging  that  the  act  was 
'^ feloniously'^  done;  but  &s  no  other  question  has  been 
argued  before  us  but  the  one  which  has  been  determined, 
we  forbear  to  consider  technical  objections,  which  might 
be  made  as  well  to  the  two  indictments  as  to  the  plea. 

Let  the  judgment  be  affirmed. 


Lot  S.  Andebson  v.  The  State. 

1.  Record.    Several  iThdictmeTUs  in  tame  transcript.    Where  three  indict- 

ments for  murder  appeared  in  the  tranacript,  and  it  did  not  appe 
in  any  manner,  on  which  of  them  the  defendant  was  tried,  the  con« 
viction  was  held  bad.* 

2.  New  TMAii.  ,  J»  Supreme  Qmrtj  on  facte.    In  a  conviction  for  voluntary 

manslaughter,  where  the  facts  set  out  in  the  bill  of  exceptions  left 
it  doubtful  whether  the  act  from  which  the  death  resulted  was  ac- 
cidental or  deigned,  the  conviction  was  held  bad. 

^See  VinceiU  y.  Stale,  post^  120. 
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3.  iKDicransMTS.    Should  daU  tht  cuUnal  offenau    The  practice  of  Bending 

bills  in  all  canes  of  homicide,  for  muixier  in  the  first  degree,  repre- 
hended bj  the  Court. 

4.  Chabge  to  Jcbt.     Shomid  apply  tht  law  to  the  /ocfe.    It  in  the  duty  of 

the  Circuit  Judge  to  apply  the  law  to  the  facta  of  the  cajse,  so  as  to 
facilitate  the  investigation  of  the  case  by  the  jury. 

5.  Samb.    Error^  to  misapply  pretumpticn.    In  a  case  where  it  is  doubtful 

on  the  proof  whether  the  act  of  the  defendant  from  which  the  death 
happened  was  not  accidental,  it  is  held  error  in  the  Court  to 
charge,  that  if  a  party  use  a  deadly  weapon  and  kill,  he  is  pre- 
sumed to  have  intended  to  take  life. 


FROM    WHITE. 


Appeal  from  the  judgment  of  the  Circuit  Court  of 
White  county.     S.  M.  Fite,  J.,  presiding. 

The  Circuit  Judge,  after  a  general  statement  of  the 
law  of  homicide,  in  the  course  of  which  occurs  that 
part  of  the  charge  first  made  the  subject  of  comment 
in   the   opinion,  proceeded   as   follows: 

^'If  the  deceased,  Sparkman,  had  been  unlawfully 
assaulted  by  McBride  with  a  pistol,  and  Sparkman,  to 
defend  himself,  had  seized  McBride  to  prevent  himself 
from  being  shot,  and  whilst  thus  holding  him,  had 
knocked  the  pistol  out  of  his  hand,  and  the  defendant 
then,  at  the  call  of  McBride,  willfully,  deliberately,  and 
premeditatedly  and  maliciously,  shot  and  killed  Spark- 
man, that  would  be  murder  in  the  first  degree.  But 
if  such  act  were  done  under  heat  and  excitement,  but 
was  unlawful  and  malicious,  it  would  be  murder  in  the 
second  degree;  and  as  before  stated,  if  the  killing  was 
willfully  done  with  a  deadly  weapon,  the  law  infers  or 
implies  the  malice. 
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"Again,  if  McBride  had  assaulted  Sparkman,  the  de- 
ceased, with  a  pistol,  and  Spark  man  had  taken  hold  of 
him  for  the  bona  fide  purpose  of  preventing  him  from 
shooting  him,  and  knocked  the  pistol  out  of  his  hand; 
and  the  defendant,  Anderson,  picked  it  up  and  presented 
it  at  Sparkman  within  a  distance  it  would  carry  ordi- 
narily, for  the  purpose  of  intimidating  Sparkman^  and 
preventing  him  from  defending  himself  against  McBride, 
and  though  not  intending  to  fire  the  pistol,  it  went  off 
accidentally  whilst  thus  pointed  and  killed  Sparkman, 
that  would  be  involuntary  manslaughter;  because,  point- 
ing the  pistol  at  Sparkman  under  such  circumstances, 
would  be  an  assault  on  him,  and  consequently  an  unlaw- 
ful act;  and  if  the  pistol  went  off  accidentally  whilst 
committing  the  unlawful  act  of  assaulting  Sparkman,  it 
would   be   involuntary  manslaughter. 

"Again,  if  McBride  and  Sparkman  were  engaged  in 
a  mutual  combat,  and  no  danger  of  either  taking  the 
life  of  the  other,  but  merely  an  ordinary  assault  and 
battery,  or  affray,  was  being  perpetrated,  it  would  have 
been  lawful  for  any  by-stander  to  interfere  for  the  b(ma 
fide  purpose  of  separating  the  combatants,  and  to  use 
such  force  as  was  necessary  to  separate  them;  but  if,  in 
such  case,  the  inlerferer  unnecessarily  and  improperly 
used  a  deadly  weapon,  it  would  be  doing  a  lawful  act, 
that  is,  separating  the  combatants,  in  an  unlawful  man- 
ner; and  hence,  if  Sparkman  was  killed  by  the  use  of 
the  pistol  upon  him  by  the  defendant,  interfering  in  that 
way,  it  would  be  manslaughter,  even  though  not  mali- 
cious. But  if  Sparkman  was  about  to  commit  a  felony 
on  McBride,  as  to  iake  his   life  or  do  him   some  great 
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bodily  harm^  then,  if  the  use  of  the  pistol  was  neces- 
sary to  enable  him  to  prevent  Sparkman  from  commit- 
ting the  felony,  he  might  do  so,  and  would  be  guilty 
of  no  crime,  though  he  shot  and  killed  him.  A  per- 
son may  even  take  life  to  prevent  another  from  com- 
mitting a  great  crime,  but  can  not  justify  the  taking 
of  life  to  prevent  the  commission  of  a  simple  assault 
and   battery,  not  endangering   life   or   limb. 

^^ Again,  if  the  defendant  merely  picked  up  the  pistol 
without  any  intention  to  use  it  on  Sparkman,  and  did 
not  present  it  at  him  for  the  purpose  of  intimidating 
him,  or  otherwise  assaulting  him  with  it,  and  while  hold- 
ing it  in  his  hand,  it  accidentally  went  off  and  killed 
Sparkman,  that  would  be  a  killing  by  misadventure,  and 
not  criminal,  and  you  should  acquit  him.  But,  if  the 
motive  of  the  defendant  was  improperly  to  intimidate 
Sparkman,  and  he  presented  the  pistol  at  him  for  that 
purpose,  though  not  intending  to  fire  it  off,  and  it  went 
off  accidentally  whilst  thus  presented,  and  killed  Spark- 
man, it  would  be   a   case  of  involuntary  manslaughter. 

"Again,  if  Sparkman  and  McBride  were  engaged  in 
a  mutual  combat,  and  the  defendant  having  no  connec- 
tion with  the  difficulty,  seized  the  pistol  and  willfully 
shot  Sparkman  and  killed  him,  the  use  of  a  deadly 
weapon  would  imply  malice,  and  it  would  be  murder 
in  the  second  degree.  And  if  the  act  was  coolly,  de- 
liberately and  premeditated ly  done,  it  would  be  murder 
in   the   first  degree. 

"In  conclusion,  on  the  question  whether  the  shot 
"was  fired   by   accident  or   design,  it   is   proper    that   you 
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should  look  to  the  evidence  in  relation  to  a  motive^  or  the 
want  of  evidence  of  a  motive,  on  the  part  of  the  de- 
fendant, to  do  the  act.  If  there  is  no  evidence  of  a 
motive  to  do  the  killing,  it  is  a  circumstance  of  much 
weight  in  behalf  of  defendant's  innocence,  as  to  the 
willful  killing  of  Sparkman,  as  men  do  not  usually 
commit  great  crimes  without  some  adequate  motive. 
But  if  you  believe  that  defendant  presented  the  pistol 
at  Sparkman  merely  to  intimidate  and  not  to  shoot 
him,  and  thus  aid  McBride,  and  it  accidentally  went 
off  while  thas  presented,  a  less  amount  of  motive  to 
do  such  an  act,  not  intended  to  take  life,  would  usually 
be  looked  for  or  expected.  It  is  quite  evident  that  a 
man  might  present  a  pistol  merely  to  intimidate,  not 
intending  to  shoot,  though  that  would  be  an  assault,  with 
much  less  exciting  cause,  than  would  usually  be  the 
accompaniment   of  a   willful  design    to  take   life.'' 

"The  Judge,  in  answer  to  an  instruction  asked  for 
by  the  prisoner's  counsel,  further  said:  "In  considering 
whether  this  was  an  accidental  or  willful  killing,  the 
absence  of  motive  to  do  it  may  and  should  be  taken 
into  consideration  as  a  strong  circumstance  for  defend- 
ant, if  no  motive  for  the  act  is  shown,  as  a  person  is 
not  likely  to   commit   a  great  crime   without   motive." 

E.  L.  Gardenhire,  for   plaintiff    in   error. 

Attorney  General   Heiskell,  for  the  State: 

Insisted  that  only  two  indictments  were  ever  found 
against  the  defendant;  the  record  showing  that  the  first  one 
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was  sent  back  to  the  grand  jary^  and  found  over  to  cure 
some  defect.  On  this  the  defendant  was  arraigned  and 
pleaded  at  the  same  term.  At  the  next  term  another 
indictment  was  found,  and  the  defendant  was  arraigned 
and  pleaded  not  guilty,  and  was  tried,  the  arraignment 
plea  and  trial  being  shown  in  the  same  entry.  This  was 
on  the  indictment  which  was  last  found,  for  he  had  al- 
ready been  arraigned  upon  the  other,  and  had  a  plea  of 
record,  and  he  would  not  be  arraigned  and  plead  again 
upon  the  same  indictment.  But  he  pleads,  and  the  trial 
proceeds  in  the  same  entry. 

But  suppose  this  case:  A  record  has  two  indictments 
sent  up  here,  with  nothing  to  indicate  on  which  the  pro- 
ceedings were  had.  To  what  does  this  amount?  Sim- 
ply to  this;  that  the  one  on  which  he  was  tried,  which 
was  read  to  the  jury,  was  corporeally  present,  and  per- 
fectly known  at  the  time,  with  its  concomitants,  supcenas, 
etc.,  constituting  one  file,  and  the  other  with  its  papers 
constituting  another  file,  have  either  been  mixed  by  the 
Clerk,  and  that  he  has  no  marks  by  which  he  can  tell  to 
which  the  entries  of  record  belong,  or  that  he  has  mixed 
up  two  cases  in  the  transcript  which  he  could  distin- 
guish. If  the  two  records  were  mingled,  so  that  there 
remained  no  mode  in  which  the  Clerk  could  distinguish 
them,  what  would  be  the  result?  Not  that  there  would 
be  no  judgment  at  all,  or  no  valid  judgment,  but  that  if 
there  was  material  in  the  files  of  both  cases  on  which  a 
judgment  could  be  maintained,  it  would  be  good.  In 
other  words,  as  in  case  where  there  is  a  good  count  and 
a  bad  one  in  the  same  indictment,  and  the  jury  find  on 
one  without  saying  which,  the  verdict  is  referred  to  the 
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good  and  not  the  bad  count,  on  the  principle  that  the 
Court  and  jury  are  presumed  to  act  rightly  and  not  er- 
roneously. So  if  there  was  such  an  uncertainty  as  that 
supposed,  the  Court  below  would  be  held  to  have  acted 
upon  the  good  indictment,  especially  where  there  was  no 
motion  in  arrest  pointing  out  any  defects  existing  in  one 
which  did  not  exist  in  the  other,  or  showing  that  the 
point  was  raised  below. 

If  any  doubt  existed  on  the  record  as  it  stands,  the 
Clerk  could  ascertain  which  indictment  belongs  to  the  file 
in  which  the  Judge's  charge  and  bill  of  exceptions  is 
made  out,  and  could  still  make  out  a  good  record.  But 
the  previous  case,  before  the  caption  and  proceedings  in 
October  last  are  mere  surplusage,  which  ought  to  be  dis- 
regarded by  the  Court. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Three  indictments  appear  to  have  been  found  against 
the  plaintiff  in  error  and  one  Thomas  McBride,  for  the 
murder,  in  the  first  degree,  of  James  Sparkman;  two  at 
the  September  Term,  1869,  and  the  other  at  October 
Term,  1870,  of  the  Circuit  Court  of  White  county;  and 
it  does  not  appear,  either  from  the  bill  of  exception,  or 
any  other  part  of  the  record,  upon  which  of  the  indict^ 
ments  the  defendant  was  tried.  His  trial  occurred  at 
October  Term,  1870,  when  he  was  found  guilty  of  vol- 
untary manslaughter,  sentenced  to  five  years^  imprison- 
ment in  the  Penitentiary,  and  appealed  to  this  Court. 
At  the  September  Term,  1869,  the  plaintiff  in  error  was 
admitted  to  bail  on  the  first  indictment;  and  the  case 
was  declared  not  bailable  as  to  his  co-defendant,  McBride, 
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who  was  committed  to  prison.  At  the  same  term,  per- 
mission was  granted  the  Attorney  General  to  re-commit 
the  indictment  to  the  grand  jury;  but  whether  it  was 
actually  sent  back  to  said  jury,  or  again  returned  into 
court,  does  not  appear  with  certainty,  though  it  may  be 
inferred  tnat  a  new  indictment  was  sent,  as  the  first  in- 
dictment does  not  purport  to  have  been  made  under 
oath,  and  is  signed  "A.  F.  Capps,  Att'y  Gen.  P.  T.," 
while  the  second  indictment  purports  to  have  been  made 
on  oath,  and  purports  to  be  signed  "A,  F.  Capps,  Attor- 
ney General,  pro  iernJ^  The  first  shows  the  names  of 
the  prosecutor  and  witnesses,  and  shows  also  the  finding 
of  the  grand  jury.  The  second  contains  no  indorse- 
ments whatever,  and  does  not  even  show  the  finding  of 
the  grand  jury  that  it  was  a  true  bill,  and  can  not,  prop- 
erly, be  regarded  as  an  indictment.  At  the  May  Term, 
1870,  the  defendants  were  arraigned  and  charged  upon 
"the  indictment,"  and  pleaded  not  guilty.  The  plaintiff 
in  error  entered  a  motion,  supported  by  affidavit,  "for  a 
severance  of  their  trial,'*  which,  together  with  the  cause, 
was  continued,  McBride  being  remanded  lo  jail,  and  the 
plaintiff  in  error  recognized.  At  the  October  Term, 
1870,  it  appears  that  afler  the  selection  of  the  grand 
jury,  two  jurors  were  substituted  in  the  place  of  two 
others,  to  act  as  grand  jurors  "in  considering  a  bill  of 
indictment  preferred  against  Thomas  McBride  and  Lot 
Anderson;"  and  a  bill  of  indictment  entitled  of  the  Oc- 
tober Term,  1870,  with  all  proper  indorsements  thereon, 
was  returned  into  court  against  Thomas  McBride  and 
the  plaintiff  in  error  for  the  same  homicide,  signed  "Geo. 
H.  Morgan,  Attorney  General  5th  Circuit."      No   action 
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appears  to  have  been  taken  on  the  motion  to  eever^  nor 
does  any  new  motion  appear  to  have  been  made  upon 
the  new  indictment.  The  record  then  contains  the  fol- 
lowing entry: 

**State  op  Tennessee  ^ 

V,  y  Indidment  far  Murder. 

"Lot  S.  Anderson,    j 

"Came  the  Attorney  Greneral,  who  prosecutes  for  the 
State^  and  the  defendant  in  proper  person ;  and  the  defend- 
ant being  arraigned  and  charged  on  the  indictment^  says 
he  is  not  guilty,  and  for  his  trial  puts  himself  upon  the 
country;  and  the  Attorney  General  doth  the  like.  Then 
came  a  juiy  of  good  and  lawful  men/'  &c.,  who  were 
elected,  tried  and  sworn,  the  truth  to  speak  on  the  issue 
joined,  &c.,  and  were  respited  from  rendering  their  ver- 
dict, from  day  to  day,  till  Monday  morning;  jipon  which 
day  the  record  states  that  they,  "upon  their  oaths,  do  say 
the  defendant  is  guilty  of  voluntary  manslaughter:  and 
that  he  be,  therefore,  imprisoned  in  the  State  Peniten- 
tiary for  five  years;  whereupon  came  the  defendant  by 
his  attorney,  and  moved  the  Court  for  a  new  trial,  and 
also  for  arrest  of  judgment;  which  motion  was  continued 
for  further  action  of  the  Court.'' 

The  transcript  of  record  does  not  show,  as  it  should, 
the  different  days  and  dates  of  the  meetings  and  adjourn- 
ments of  the  court  during  the  progress  of  the  trial;  but 
the  record  shows  that  the  motion  was  overruled,  and 
that  the  defendant  excepted  and  appealed;  and  it  may 
be  inferred  that  this  action  was  had  on  a  day  of  the 
term  subsequent  to  the  day  of  the  motion.  Nor  does 
the  record  show  that  A.  F.  Capps,  whose  name  is  signed 
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as  Attorney  General  pro  tern.,  was  appointed   as  such  un- 
der the  Code,  o962,  or  under  section  319. 

It  is  impossible,  from  this  transcript  of  the  record,  to 
determine  whether  the  plaintiff  in  error  was  tried  upon 
all  or  either  of  the  indictments  contained  in  it.  The 
record  does  not  contain  any  designation  of  the  indict- 
ment by  numbers,  or  any  other  evidence  to  enable  us  to 
discriminate  between  the  indictments.  It  contains  no  in- 
dictment against  the  plaintiff  in  error  alone,  and  does  not 
show  whether  his  motion  for  a  severance  was  acted  upon, 
or  what  disposition,  if  any,  was  made  of  the  cause  as  to  his 
co-defendant.  Ordinarily,  where  there  is  an  indictment 
against  two,  and  one  of  the  defendants  is  put  upon  his 
trial  alone,  it  may  be  presumed  that  the  other  defendant 
was  not  arrested,  or  that  a  severance  was  permitted  by 
order  of  the  Court.  This  presumption  may  well  apply 
where  there  is  but  one  indictment  or  presentment  con- 
tained in  the  record,  but  can  not  attach  where  there  is 
so  much  uncertainty  as  in  this  case.  Nor  do  we  per- 
ceive bow  the  defect  could  be  remedied  by  any  statement 
or  certificate  from  the  Clerk,  as  such  statement  would  be 
no  part  of  the  record  itself.  It  may  be  that  there  are 
two  separate  files  of  papers  in  the  court,  and  that  two 
or  more  indictments  are  copied  upon  the  minutes;  but 
how  could  such  a  state  of  facts  determine  on  which  in- 
dictment the  plaintiff  in  error  was  actually  tried?  It 
is  a  familiar  principle  that  if,  in  a  criminal  case,  the 
evidence  shows,  conclusively,  that  one  of  two  persons 
committed  an  offense,  but  leaves  it  uncertain  which  of 
them  is  actually  guilty,  neither  can  be  convicted.  And 
how  can  it   be  said,  in    view   of  the  constitutional  pro- 
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viaion,  that  ''no  free  man  shall  be  pnt  to  answer  auy 
criminal  charge,  but  by  presentment,  indictment  or  im- 
peachment/^ that  the  plaintiff  in  error  has  been  tried 
upon  an  indictment^  when  the  record  shows  that  there 
are  more  indictments  against  him  than  one,  but  does 
not  show  upon  which  of  them  he  was  arraigned  and 
tried?  We  do  not  hold  that  it  would  be  impossible  for 
the  plaintiff  in  error,  if  the  judgment  against  him  were 
affirmed,  to  plead  his  conviction  in  this  case  in  bar  of 
another  indictment;  for  the  plea  is  of  a  mixed  nature, 
partly  of  matter  of  record,  and  partly  of  matter  of  fact; 
the  first  relating  to  the  indictment,  and  the  second  being 
the  averment  of  the  identity  of  the  offense,  and  of  the 
person  as  having  been  formerly  indicted.  See  1  Wat. 
Arch.  Cr.  PI.,  369,  370.  Nor  do  we  declare  that  it 
could  not,  in  a  proper  case,  be  shown  by  parol  evi- 
dence, in  the  Circuit  Court,  upon  which  of  two  or  more 
indictments  for  the  same  offense,  the  party  was  actually 
tried;  but  such  evidence  can  not  be  heard  or  supplied 
in  this  appellate  tribunal,  and  in  a  case  situated  like 
this.  The  liberty  of  the  citizen  is  of  such  inestimable 
value  that  he  can  not  be  deprived  of  it  by  judicial  pro- 
ceedings, except  according  to  the  strictest  forms  of  law. 
These  forms  were  established,  in  the  struggle  of  centu- 
ries, to  protect  the  citizen  against  the  prerogatives  of 
the  king;  and  being  well  known  and  understood,  alike 
in  England  and  in  our  own  country,  as  effective  checks 
upon  arbitrary  power,  it  is  to  be  regretted  that  they 
have  not  been  more  sacredly  cherished. 

As  appearing,  however,  in  the  transcript,  the  question 
is  one  of  substance,  and  not  of  form,  and  extends  to  the 
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foundation  of  the  conviction  itself.  There  are  objections 
to  two  of  the  indictments,  which  do  not  exist  as  to  the 
third;  but  it  is  not  necessary  to  specify  them. 

We  would  willingly  forego  the  labor  of  further  in- 
vestigation and  remand  the  cause  alone  upon  the  error 
indicated^  but  feel  that  our  whole  duty  will  not  be  dis- 
charged without  the  consideration  of  other  propositions 
urged   in   argument. 

So  far  as  the  facts  are  disclosed  in  the  record^  but 
two  witnesses  were  examined  who  were  actually  present 
at  the  homicide.  One  of  them,  John  E.  Witt,  was  as- 
sailed upon  the  trial  and  shown,  by  various  witnesses,  to 
be  unworthy  of  credit  on  oath,  in  consequence  of  his 
general  bad  character.  Other  witnesses,  who  were  re- 
lated to  him,  or  otherwise  prejudiced  in  the  cause,  sus- 
tained his  credit,  and,  upon  this  state  of  proof,  such  a 
doubt  is  thrown  upon  his  testimony,  that,  while  we  do 
not  hold  he  is  utterly  unworthy  of  credit,  we  do  not 
feel  called  to  analyze  his  statements,  although  we  will 
advert  to  some  of  them,  or  to  state  how  far  he  is  cor- 
roborated, and  leave  the  question  of  his  credibility  to  be 
determined  by  the  jury,  under  proper  instructions  from 
the  Circuit  Court.  For  the  purposes  of  this  opinion, 
the  facts  of  the  case  may  be  stated  upon  the  evidence 
of  Levi  W.  Wood,  the  other  witness,  whose  credibility 
is  fully  sustained.  His  statement  is  as  follows:  ^^Thom- 
as  McBride  and  James  Sparkman  were  playing  cards  for 
a  pistol.  McBride  said  he  was  seven,  Sparkman  said 
they  were  six  and  six.  Then  Sparkman  got  up  and  start- 
ed'off,  and   said   McBride   would   not  play  a  fair   game; 

McBride   said   he   would   play   a   fair   game;    Sparkman 
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started  to  his  house;  McBride  took  up  his  pistol  and 
cocked  it  and  pointed  it  towards  him  and  told  him  to 
come  back;  Sparkman  said  he  would  not;  McBride  said 
he  would  make  him.  Mr.  Sparkman  came  back  and  took 
McBride  by  the  bosom  of  his  shirt  and  by  the  arm.  Mr. 
McBride  called  for  Lot  and  said^  come  here^  Lot.  The 
pistol  went  towards  Lot,  who  picked  it  up  and  stood  a 
little  while,  with  the  pistol  in  both  hands,  and  then  shot 
hint.  The  parties  had  some  liquor  that  day;  Sparkman 
was  not  drunk;  Lot  S.  Anderson  had  been  drinking,  but 
was  not  drunk.^^ 

Other  witnesses  prove  that  although  the  plaintiff  in 
error  is  neither  an  idiot  nor  a  lunatic,  he  is  a  youth,  six- 
teen or  seventeen  years  of  age,  and  of  dull  and  feeble 
intellect.  It  is  also  shown,  that  he  was  intoxicated  at 
the  time  of  the  homicide* 

The  statements  of  Wood  and  Witt,  the  impeached  wit- 
nesses, are  similar  as  to  the  leading  &cts,  but  both  are 
singularly  defective  in  not  detailing  the  particular  circum- 
stances which  attended  the  direct  act  of  shooting;  how 
far  the  parties  were  from  each  other;  whether  they  were 
standing  or  sitting;  or  were  directly  face  to  feoe;  the 
particular  manner  in  which  the  pistol  was  held;  whether 
it  was  aimed  or  pointed  at  the  deceased;  whether  the 
plaintiff  in  error  held  both  hands  near  his  person,  or  ex- 
tended them  so  as  to  indicate  a  deliberate,  or  momentary, 
purpose  to  fire;  and  other  particulars  which  might  eluci- 
date the  transaction  and  show  whether  the  homicide  was 
accidental  or  intentional,  are  not  stated.  Witness  says, 
after  McBride  presented  the  pistol  and  ordered  Spark- 
man to  come  back,   '^Sparkman    then   came  right    back 
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and    caught    McBride    by  the    breast    of   the    coat   and 
knocked,    or    jerked    the    pistol    out  of    his    hand^  and 
threw  or   knocked    it  on   the  ground;    McBride    caught 
him   by  the  collar  of  the  coat;    Sparkman  pushed  Mc- 
Bride  back  on  a  still  tub,  when   McBride  said,  I  have 
nothing    against  you;    Sparkman    said,  I   have    nothing 
against  you;    McBride  said,  come  here   Lot  and  get  my 
pistol  and   help  me.     Lot   picked  up  the  pistol  and  shot 
Sparkman   in  the  right  shoulder.    Then   Sparkman  walk- 
ed around    one  or    two  still  tubs  to   where   I   was   and 
said,  John,  I  am  shot,  &c.      The  witness  says,   that  at 
first,  he  paid  no  Attention  to  Sparkman,  ^^for  I  thought 
he  was  not  hurt  much,  on   account  of  the  way  he  was 
standing  and  the  way  he  was  shot,^'  but  does  not  describe 
how  he  was  standing  or  "the   way  he  was    shot.^'      He 
says  further,  that  "when  the  pistol  fell  out  of  McBride^s 
hand,  it  Ml  towards   where    Lot  Anderson   was."     Both 
witnesses  state  that  the  pistol  was  cocked  when  McBride 
presented    it  at    Sparkman    and    ordered  him  back,   and 
there  is  no  proof  that   its  condition    was  changed   when 
it  was  picked  up  by  the  plaintiff  in  error.      It  does  not 
appear  that  there  was  any    previous    unkind   feeling  be- 
tween   die    plaintiff    in  error  and  the  deceased,    or  one 
word  of  altercation  before  the  fatal  result.     If  the  plain- 
tiff in  error  shot  the  deceased  by  design  and  at  the  com- 
mand of  McBride,  the  verdict  of  the  jury  was  merciful. 
If  he  shot   without   intention,    without  aim,  without   the 
concurrence   of  his  own  will,  and   by  accident,  either   in 
picking  up  the   pistol,  or  in   attempting   to  let  down  the 
hammer,  he  was  guilty  of  no  offense.     If  he  really  com- 
mitted a  crime,  no   motive   is  shown   for  its   commission, 
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unless  the  statement  of  Witt  is  to  be  credited,  and  it  shall 
be  inferred  from  that  statement  that  his  object  was  to  aid 
his  friend.  Yet  it  is  difficult  to  determine  what  the  true 
motive  was,  if  indeed  there  were  any  motive,  where  it 
seems  that  McBride  and  Sparkman  had  mutually  stated 
that  they  had  nothing  against  each  other,  and  the  record 
does  not  show  whether  it  was  before  or  after  this  appa- 
rent reconciliation  that  McBride  called  upon  Lot,  the 
plaintiff  in  error,  to  get  the  pistol  and  help  him. 

Upon  the  facts  detailed  in  the  record,  we  are  not  sat- 
isfied, beyond  a  reasonable  doubt,  that  the  verdict  of  the 
jury  is  correct;  and  as  it  is  manifest  that  a  fuller  exam- 
ination of  the  circumstances  attending  the  homicide  will 
shed  light  upon  the  whole  transaction,  and  establish 
more  satisfactorily  the  guilt  or  innocence  of  the  plaintiff 
in  error,  it  is  due  alike  to  the  public  and  to  him  that  a 
re-investigation  shall  take  place.  This  is  the  more  ne- 
cessary, as  the  charge  of  his  Honor  may,  in  some  re- 
spects, have  misled  the  jury.  It  is  to  be  regretted  that 
the  practice  has  so  long  prevailed  in  this  State  of  send- 
ing indictments  for  murder  in  the  first  degree  in  all 
cases  of  homicide.  There  are  many  cases  in  which  it  is 
manifest  that  the  offense,  when  tried,  will  amount  to 
nothing  more  than  manslaughter,  or  murder  in  the 
second  degree;  and  there  is  no  reason,  under  our  stat- 
utes, why  the  indictment  may  not  approach  nearer  to 
the  facts  of  the  case  and  be  sent  for  murder  in  the 
second  degree,  or  for  manslaughter.  When  the  bill  is 
found  for  murder  in  the  first  degree,  the  case,  prima 
fadey  is  not  bailable,  and  much  trouble  and  expense  are 
often    incurred  in   making    a  preliminary  inquiry  as    to 
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whether  the  accused  shall  be  admitted  to  bail;  and  sach 
investigatioiis,  being  public^  often  make  it  difficult  to  se- 
lect juries  in  the  counties  where  they  occur.  Another 
difficulty  is,  that,  as  the  indictment  embraces  murder  in 
the  first  and  second  degrees,  and  voluntary  as  well  as 
involuntary  manslaughter,  much  time  is  uselessly  con- 
sumed iln  such  investigations;  and  the  charge  of  the 
court,  instead  of  applying  the  principles  of  law  to  the 
particular  facts  in  evidence,  seems,  necessarily,  to  involve 
a  disquisition  upon  the  entire  law  of  homicide,  so  com- 
plicated and  difficult  that  the  jury  may  well  be  misled 
by  the  mere  accumulation  of  abstract  propositions,  al- 
though there  may  be  no  special  error  in  the  charge 
itself.  In  this  case,  the  legal  propositions  so  elaborate- 
ly submitted  by  his  Honor  to  the  jury,  are  generally  cor- 
rect, but  they  are  stated  in  a  manner  so  remote  from 
the  facts,  that  it  is  not,  by  any  means,  certain  that  per- 
sons unskilled  in  the  law  would  know  how  to  apply 
them.  While  the  Judge  is  not  permitted  to  do  more 
than  state  the  facta  and  declare  the  law,  he  may  well 
so  apply  the  law  to  the  facts  in  evidence  as  greatly  to 
&cilitate  the  investigation. 

Among  other  things,  his  Honor  instructed  the  jury 
that,  ''if  a  party  use  a  deadly  weapon  and  kill,  he  is 
presumed  to  have  intended  to  have  taken  life/^  As  an 
abstract  proposition,  this  may  be  correct,  but  as  the  ques- 
tion before  the  jury  was  whether  the  plaintiff  in  error 
U9ed  the  pistol  at  all;  that  is,  as  the  question  was 
whether  it  went  off  accidentally  or  by  design  in  his 
hands,  the    statement,  without  qualification,  was    calcula- 
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ted  to  mislead,  as  the  jury  might  naturally  infer  that 
any  use  or  handling  of  a  pistol  where  death  resulted, 
was  unlawful. 

After  defining  voluntary  and  involuntary  manslaughter, 
and  pointing  out  the  difference  between  the  latter  and 
homicide  by  misadventure,  his  Honor  proceeded  to  ob- 
serve, that,  "in  general,  where  an  involuntary  killing 
happens  in  consequence  of  an  unlawful  act,  it  will  be 
either  murder  or  manslaughter,  according  to  the  nature 
of  the  act  which  occasioned  it.  If  it  be  in  the  prose- 
cution of  a  felonious  intent,  or  in  its  consequences  natu- 
rally tended  to  bloodshed,  it  will  be  murder ;  but  if  [noj 
more  was  intended  than  a  mere  civil  trespass,  it  is  man- 
slaughter/' 

In  view  of  the  facts,  the  jury  should  have  been  told 
distinctly,  that  the  mere  act  of  picking  up  the  pistol  was 
not  in  itself,  unlawful ;  that  if  it  was  picked  up  for  the 
purpose  of  preventing  its  unlawful  use  by  either  of  the 
parties,  the  act  was  not  unlawful ;  but  that,  if  it  was  picked 
up  for  the  purpose  of  taking  part  in  their  conflict,  or 
of  aiding  or  intimidating  either,  then  the  act  was  un- 
lawful. 'The  language  of  his  Honor  is  obscure,  and 
may  have  been  understood  by  the  jury  as  meaning, 
that,  if  the  act  of  picking  up,  or  holding,  or  handling 
the  pistol,  "in  its  consequences  led  to  bloodshed,*'  the 
plaintiff  in  error  would  be  guilty  either  of  murder  or 
manslaughter.  And  yet  the  plaintiff  in  error  may  have 
handled  the  pistol  in  such  a  manner  that  led  to  blood- 
shed, and  he  may  have  been  entirely  innocent;  as,  for 
example,  if  he  was   attempting  to  let  down   the  cock  or 
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hammer  of  the  pistol  to  prevent  bloodshed,  and  it  was 
discharged  by  accident  or  awl^wardness  and  contrary  to 
his  intention* 

Without  quoting  his  Honor's  charge,  it  may  be  ob- 
served that  he  instructed  the  jury  as  to  what  would  be 
the  law  on  various  hypotheses  mentioned  by  him  pre- 
dicated of  the  idea  that  the  pistol  was  presented  at 
Sparkman  by  the  plaintiff  in  error,  when  there  is  no 
proof  in  the  record  to  show  that  it  was  presented  at 
all  or  for  any  purpose  whatever.  The  charge  as  made, 
was  calculated,  though  not  intended,  to  create  the  im- 
pression on  the  mind  of  the  jury  that,  in  the  opinion 
of  the  Court,  there  was  proof  to  show  that  the  pistol 
was  actually  presented;  and  the  consequences  of  such  a 
belief  are  too  obvious  to  require  comment.  The  deceased 
may  have  been  shot  by  accident  and  without  presenting 
the  pistol;  and  it  should  have  been  clearly  lefl  to  the 
jury  to  determine,  from  the  proof,  how  the  fact  was. 

Among  other  things,  his  Honor  was  requested  in  be- 
half of  plaintiff  in  error,  to  instruct  the  jury  that  ^*the 
absence  of  all  evidence  of  an  inducing  cause  is  reason- 
ably regarded,  where  the  fact  is  doubtful,  as  affording  a 
strong  presumption  of  innocence."  In  answer,  his  Honor 
stated:  ^^The  above  is  good  law  in  a  case  of  doubt,  and 
I  will  add,  that  it  is  laid  down  in  the  same  book,  that 
when  the  moral  spring  of  action  is  once  put  in  motion, 
then  even  a  gesture  or  look  may  be  the  source  of  encour- 
agement and  impulse  to  the  deadliest  crimes,  and  subject 
the  moral  action  even  to  the  highest  legal  penalty.  In 
other  words,  when  a  party  is  moved  to  the  perpetration 
of  an  action,  a  very  slight  cause,  a  word,  a  gesture,  may 


104  NASHVILLE : 


Wm.  McGuire  «.  The  State. 


urge  the  party  to  the  commission  of  the  most  deadly 
action."  It  is  not  easy  to  conjecture  to  what  part  of  the 
case  these  abstract  propositions  were  applicable;  but  they 
may  well  have  been  construed  by  the  jury  as  applying  to 
that  part  of  the  case  in  which  the  plaintiff  in  error  was 
called  upon  by  McBride  to  help  him,  and  as  indicating  a 
strong  opinion  of  the  court  against  the  prisoner. 

Without  considering  various  other  errors  which  are 
urged  in  argument  as  existing  in  his  Honor's  charge,  let 
the  judgment  be  reversed  and  the  cause  remanded. 


Wm.  McGuire  v.  The  State. 

1.  Eyidenge.    Deed,    Proof  of.    Claim  of  title.    On  the  trial  of  an  indict- 

ment for  intruding  into  a  church,  Code,  4652,  to  allow  an  old  unregis- 
tered deed,  on  proof  of  the  signature  of  the  maker,  to  be  read,  is  not 
error.  It  is  admissible  to  show  claim  of  title,  and  with  evidence  of 
long  continued  possession,  is  proof  of  title. 

2.  Same.    Error,    Mvst  be  material.    The  exclusion  by  the  Court,  for  want 

of  a  stamp,  of  evidence  of  a  title  bond,  from  a  person  claiming  under 
the  maker  of  the  deed  to  the  defendant,  was  not  error,  the  evidence  not 
being  material. 


FROM   PUTNAM. 


Appeal   from   the  judgment  of  the    Circuit   Court,  S. 
M.  FiTE,  J.,  presiding. 

Attorney  General  Heiskell,    for   the   State,   insisted 
that  though  the  cause  for  excluding  the  evidence  of  the 
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bond  was  not  the  proper  oue^  yet  the  exclusion,  of  the 
evidence  was  proper  on  other  grounds. 

The  evidence  showed  the  church  in  possession  under  a 
deed,  for  twenty  years  before  the  bond  was  given.  The 
bond^  if  produced^  would  have  been  an  inferior  equitable 
title  against  the  elder  legal  title.  It  was  not  even  an 
innocent  purchase^  for  want  of  the  legal  title;  or  without 
notice,  for  the  possession  of  the  church  was  notice. 

The  evidence  was  not  material.  If  it  were  a  legal 
title,  it  would  not  justify  an  entry  upon  the  possession  of 
the  church. 

It  was  proper  to  admit  the  deed  proved  by  witnesses. 
An  objection  was  taken  to  its  r^istration,  which  was 
sustained;  then  the  handwriting  of  the  maker  and  of  a 
subcribing  witness  was  proved,  and  the  deed  was  allowed 
to  be  read,  the  objection  being  renewed,  but  no  new  or 
specific  grounds  stated.  If  the  specific  objection  had  been 
taken,  that  the  subscribing  witnesses  were  not  produced, 
it  might  have  been  fittal.  But  the  objection,  as  made, 
is  bad:  2  Head,  121;  3  Head,  329;  1  Swan,  59,  174, 
333;   10  Hum.,  18,  19;   7  Hum.,  13;   8  Hum.,  162. 

NiCHOuaoN,  C.  J.,  delivered  the  opinion  of  the  Court. 

Plaintiff  in  error  was  indicted,  in  the  Circuit  Court 
of  Putnam  county,  for  moving  into  a  house  used  as  a 
church  by  a  worshiping  congregation  of  Cumberland 
Presbyterians.  He  was  proved  guilty,  and  appeals  to 
this  Court. 

The  prosecution  is  based  upon  Sec.  4652,  sub-sec.  3^ 
of  the  Code,  which  makes  it  a  misdemeanor  ^^to  move 
into   any  tent,  out-house  or  other  building,  belonging  to 
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any  religious  or  worshiping  assembly,  without  leave  &om 
the  person  in  charge." 

The  proof  shows  that  a  congregation  of  Cumberland 
Presbyterians,  known  as  the  Hopewell  Congregation,  had 
used  the  grounds  where  the  church  is  situated  as  a  camp 
ground,  from  1844  until  1854,  when  the  house  was  built; 
that  plaintiff  in  error  moved  into  it  in  March,  1870,  up 
to  which  time  it  had  been  used  as  a  place  of  worship. 
It  was  further  proved  that  plaintiff  in  error  moved  into 
the  house  without  the  leave  of  the  Elders  of  the  church, 
who  had  charge  of  it.  The  State  offered  to  read  a  deed 
for  the  house  and  ground,  made  in  1844,  by  Daniel 
Campbell,  to  the  Cumberland  Presbyterian  Society,  for 
the  land,  including  the  house,  for  purposes  of  worship. 
The  reading  of  the  deed  was  objected  to,  because  it  was 
not  properly  proven  and  registered;  which  objection  was 
sustained.  The  State  then  proved  the  signature  of  Daniel 
Campbell  to  the  deed,  when  it  was  allowed  to  be  read 
over  the  objection  of  the  plaintiff  in  error.  There  was 
no  error  in  allowing  the  deed  to  be  read,  for  the  pur- 
pose of  showing  that  the  religious  congregation  had  held 
and  claimed  the  premises  from  its  date  in  1844  until  it 
was  intruded  into  by  plaintiff  in  error.  There  was  really 
no  necessity  for  reading  the  deed;  the  long-continued 
possession  was  enough. 

Plaintiff  undertook  to  show  that  he  moved  into  the 
house  under  an  equitable  title,  based  upon  a  title  bond 
made  to  him  in  1866,  by  W.  8.  Saylors,  who  claimed 
the  land,  including  the  premises  in  controversy,  by  con- 
veyances from  Daniel  Campbell;  but  none  of  the  convey- 
ances were   produced,  nor  did    plaintiff  in  error  produce 


FEBRUARY  1,  1871.  107 

Wm.  McGuiie  v.  The  Sute. 

his  title  bond;  but,  upon  proof  that  it  was  lost,  offered 
to  prove  its  contents.  This  was  objected  to  by  the 
State,  and  the  secondary  evidence  rejected  by  the  Court, 
becanse  it  was  shown  that  the  lost  bond  was  not 
stamped. 

The  rejection  of  the  secondary  evidence  for  the  reason 
given  by  the  Court,  was  erroneous,  under  the  holding  of 
this  Court  on  the  subject  of  stamps.  But  the  plaintiff 
in  error  was  not  injured  by  the  exclusion  of  the  proof. 
If  he  had  had  his  title  bond,  it  could  not  have  availed 
him  anything.  The  Hopewell  Society  held  the  legal 
title,  and  had  been  in  actual  possession  more  than  twenty 
years,  when  plaintiff  in  error  bought,  and  took  a  title 
bond.  The  title  of  the  Society  was  perfect,  and  plaintiff 
in  error  could  not  have  justified  his  taking  possession 
under  his  title  bond,  if  he  had  produced  it  before  a 
jury.  On  this  ground,  its  rejection  as  evidence  was  not 
erroneous.  It  was  not  intended  by  the  Legislature  that 
questions  of  title  to  real  estate  should  be  tried  upon  an 
indictment  for  moving  into  church  buildings.  The  State 
had  shown  that  the  Hopewell  Society  was  rightfully  in 
possession  of  the  house  for  purposes  of  worship,  and  that 
their  possession  had  been  continuous  for  more  than  twenty 
years.  Under  such  circumstances,  the  plaintiff  in  error 
could  not,  in  violation  of  the  law,  move  into  the  house 
under  a  claim  of  title,  for  the  mere  purpose  of  raising 
an  issue  as  to  the  title;  and  especially  could  he  not  do 
this  when  he  was  undertaking  to  controvert  a  Irgal  title, 
backed  by  long  possession,  by  a  lost  title  bond,  resting 
on  no  legal  conveyance,  as  &r  as  this  record  shows. 
There  was,  therefore,  no  error  of  which  plaintiff  in  error 
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can  rightfully  complain^  in  the  rejection  of  the  evidence 
as  to  the  contents  of  the  title  bond. 

The  charge  of  the  Circuit  Judge  was  entirely  unex- 
ceptionablc;  and  the  jury  were  well  warranted  in  finding 
a  verdict  of  guilty. 

The  judgment  is  affirmed. 


The  State,  ex  rel.,  v.  Elijah  Jamesox. 

Bastardy.  Indemnity  of  county.  A  bastardy  proceeding,  which  does  not 
show  that  the  bastard  is  likely  to  become  a  county  charge,  is  defective, 
and  will  be  quashed.    The  object  of  the  law  is  to  indemnify  the  county. 

Cases  cited:  Edmonds  y.  The  StaJU,  5  Hum.,  96. 

Code  cited :  5366,  5369,  5374. 


FROM   ROBEETSON. 


In  the  Circuit  Court,  before  John  A.  Campbell,  J. 

Attorney  General  Heiskell,  for  the  State. 

John  E.  Garner,  for  the  defendant,  cited  Code, 
5369,  5370. 

Sneeb,  J.,  delivered  the   opinion  of  the  Court. 

This  was  a  proceeding  under  the  bastardy  laws, 
quashed  in  the  Circuit  Court  of  Robertson  county,  be- 
cause it  does  not  appear  in  the  proof  that  the  bastard 
was  likely  to  become  a  county  charge.  The  relator  has 
brought  the  case  by  appeal  in  error  to  this  Court. 
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There  is  no  error  in  the  judgment  of  the  Circuit 
Court  in  quashing  the  proceeding. 

It  appears  in  the  proof  that  the  child  was  bom  in 
Robertson  county;  but  it  no  where  appears  that  it  is 
likely  to  become  a  county  charge. 

By  the  express  provisions  of  our  statutes,  the  bastardy 
laws  are  intended  for  the  indemnity  of  coijnties  against 
the  charge  of  supporting  bastards:  Code,  6366,  6369. 
And  by  the  provision  of  the  last  section  cited,  the 
County  Court  is  forbidden  from  making  any  provision  for 
a  bastard,  except  when  he  or  she  is,  or  is  likely  to  be- 
come, a  county  charge.  It  results  that  the  court  can 
take  no  action  against  the  putative  father,  unless  it  ap- 
pears that  the  child  is,  or  is  likely  to  become  a  county 
charge.  As  this  does  not  appear  in  this  case,  the  judg- 
ment of  the  Circuit  Court  was  thus  far  correct.  But 
the  Court,  upon  quashing  the  proceedings,  should  have 
remanded  the  cause  to  the  County  Court  for  a  trial  de 
novo.  There  is  no  pi:oof  that  the  mother,  who  is  a  col- 
ored woman,  is  able  to  maintain  the  child,  and  save  the 
county  harmless.  The  contrary  might  be  made  to  appear 
upon  another  investigation  in  the  County  Court.  With 
this  view,  the  cause  is  remanded  to  the  County  Court 
for  further  proceedings:  Edmonds  v.  The  State,  5  Hum.^ 
96.  The  costs  will  be  paid  by  the  County  of  Robert- 
son:  Code,  6374. 


110  NASHVILLE: 


Granville  Wilcox  v.  The  State. 


Granville  Wilcox  v.  The  State. 

1.  Horse  Sttealtno.   Act  0/ 1865,  e.  5,  repeals  Code  4686.  The  firat  Section 

of  the  Act  17th  May,  I86d|  c.  5,  making  horne  stealing  capital,  is  a 
repeal  by  implication  of  the  Code,  4686,  as  to  all  offenses  commitled 
since  its  passage.  The  effect  of  the  4th  Section  is  only  to  prevent  the 
Act  from  operating  as  a  statutory  pardon  of  offenses  committed  before 
the  Act. 

2.  CoNSTRUcrroN  op  Statutes.    Where  a  literal  oonstraction  of  a  section 

will  render  it  repugnant  to  the  provisions  of  another  section,  it  shall 
be  so  construed,  if  possible,  as  to  preserve  both  in  operation. 

3.  Special  Courts.     OHminal  Court  of  Montgomery.    The  Act  of  1870, 

c.  115,  **To  establish  a  Criminal  Court  for  the  county  of  Montgomery," 
is  constitutional. 

4.  Indictment.     Duplicity.     An  indictment  for  horse   stealing  which 

charges  in  the  same  count  that  the  defendant  did  take  and  steed  one 
mule,  &c.,  is  not  double;  the  statute  making  it  indictable  to  "take  or 
steal." 

5.  Evidence.    Substantive  Felonies.    It  is  error  to  prove  against  a  defend- 

ant a  felony  distinct  from  that  for  which  he  is  on  trial. 

6.  Charge  of  Court.    Instructions  as  to  evidence.    It  is  error  for  the  Court 

to  charge  the  jury  that  ''when  there  is  conflicting  testimony  it  is  for 
you  to  determine,  under  your  oath,  who,  and  what  testimony,  you  will 
believe,"  without  more.  He  must  instruct  them  as  to  the  rules  by 
which  testimony  is  to  be  weighed. 

7.  Larceny.    Becent  Possession.    It  is  error  to  charge  the  Jury,  that  recent 

possession  of  property  proved  to  have  been  stolen,  unexplained,  and  in 
the  absence  of  previous  good  character,  is  plenary  proof  of  guilt,  and 
the  jury  can  have  no  reasonable  doubt. 

8.  Infamy.    Hone  Stealing.    The  crime  of  horse  stealing  is  not  one  of 

those  to  which  infamy  and  its  disqualifications  are  attached  by  the 
Code,  5226,  5227. 

9.  Error.     Judgment  of  the  Supreme  Court     It  seems  that  if  the  court 

below  pronounce  an  erroneous  judgment  on  a  verdict,  this  court  can 
pronounce  the  proper  Judgment^ 

Cases  cited :  Roberts  v.  The  State,  2  Tenn.,  425 ;  SiaU  v.  Ailey,  ante,  p.  8; 
'See  State  v.  StetU,  posL 


FEBRUARY  15,  1871.  Ill 


Granyille  Wilcox  v.  The  State. 


I  Lancaster  v.  Slate,  3  Cold  ,  343 ;  Shaw  v.  StaUy  3  Sneed,  88 ;  Kinchelow 

I  ▼.  StaU,  5  Hum.,  12. 

Code  construed,  5226,  5227 ;  'R&pealed,  4686. 


FROM   MONTGOMERY. 


Special  Criminal  Court,  Thos.  W.  King,  J.,  pre- 
siding. 

J.  M.  QuARLES,  for  the  prisoner,  insisted,  that  there 
was  no  legally  constituted  grand  jury,  the  venire  being 
returnable  to  the  second  Monday  in  September,  1870, 
when  by  law  the  court  is  to  be  held  on  the  1st  Wed- 
nesday of  each  month.  That  the  Act  of  1865,  c.  5, 
created  in  this  respect,  two  offenses,  one  to  "take/^  the 
other  to  ''steal,'^  and  the  indictment  could  not  join  the 
two:  Bladcbum  y.  Siaiey  2  Cold.,  236;  Whiteside  y. 
Statey  4  Cold.,  175.  To  take  involves  no  asportation, 
to  steal  does.  Error  to  admit  proof  of  distinct  felony: 
Kinchelow  v.  Statey  5  Hum.,  9 ;  Stone  v.  State,  4  Hum., 
27;  Shaw  v.  State,  3  Sneed,  86;  Lancaster  v.  State,  3 
Cold.,  339.  That  the  Criminal  Court  at  Clarksville 
is  not  a  constitutional  court:  Acts  of  1870,  p.  175; 
Constitutions  of  1834  and  1870,  Art  6,  Sec.  1,  1870, 
Art.  6,  Sec.  1. 

Attorney  General  Heiskell,  for  the  State. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  Criminal 
Conrt  of  Montgomery  county,  for  feloniously  taking  and 
carrying  away  one  large  bay  horse  mule,  the  property 
of    Elijah    Lockert.       He    was    convicted    on  his  trial. 
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and  sentenced  to  thirteen  years  confinement,  at  bard 
labor,  in  the  penitentiary;  and  it  was  also  adjudged 
that  he  be  rendered  infamous  and  disqualified  to  give 
evidence,  or  exercise  the  elective  franchise,  or  hold  any 
office  under  this  State,  and  that  he  pay  the  costs  of 
this  prosecution,   &c. 

The  indictment  is  founded  on  the  Act  of  17th  May, 
1865,  c.  5,  sec.  1,  which  provides  "that  whoever  shall 
take,  or  steal,  any  horse,  mule  or  ass,  shall,  on  con- 
viction thereof,  suffer  death  by  hanging;  provided,  the 
jury  before  whom  the  case  is  tried  shall,  if  they  think 
proper,  commute  the  punishment  to  imprisonment  in  the 
penitentiary  for  the  period  of  not  less  than  ten  nor 
more  than   twenty-one  years." 

The  4th  section  contains  a  proviso  "that  nothing  in 
this  Act  contained  shall  be  construed  as  repealing  the 
laws  now  in  force  for  the  punishing  of  the  offenses 
mentioned  in  this  Act;  but  all  persons  who  have  here- 
tofore committed  any  of  the  offenses  mentioned  in  this 
Act,  shall  be  tried  under  the  existing  laws,  and,  if 
convicted,  shall  be  punished  as  now  prescribed  by 
law."  The  offense  of  horse  stealing,  as  then  prescrib- 
ed by  law,  is  thus  defined  and  punished:  "Whoever 
shall  feloniously  take,  or  steal,  any  horse,  mule  or  ass, 
shall  be  imprisoned  in  the  Penitentiary  not  less  than 
three  nor  more  than  ten   years."     Code,  4686. 

Applying   well   known   rules  of  construction  to  these 
statutes,  we    hold    that  the  first  section   of  the  Act  of 
1865   does    repeal    the    Code,    4686,    so  far  as  any   of 
fenses,  within   the    purview  of    the    statutes,   have  been 
committed  since   17th   May,   1865;    but  the  intention  of 
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the  Legislature^  in  the  said  fourth  spction,  was,  to  con- 
tinue the  old  law  in  force  as  to  all  offenses  commit- 
ted previous  to  the  17th  May,  1865,  and  to  allow 
trial,   conviction   and   punishment   under   it. 

The  first  section  of  the  act  of  1865  is  inconsistent 
with  the  section  quoted  from  the  Code,  and  therefore  re- 
peals it.  See  Roberts  v.  The  State,  2  Tenn.  R.,  425,  inarg.; 
Cooper's  Overton,  769,  foot  p.  The  proviso  in  the  4th 
section,  ^'that  nothing  in  this  act  shall  be  so  construe<l 
as  repealing  the  laws  now  in  force,"  Ac,  must  be  taken 
in  connection  with  what  follows  in  the  proviso,  and  as 
meaning  that  the  previous  laws  are  to  remain  in  force  as 
to  offenses  committed  before  17th  May,  1865.^  Any  other 
construction  would  make  the  proviso  so  repugnant  to  the 
first  section  as  utterly  to  destroy  it,  and  would  defeat  the 
Legislative  will;  and  the  first  section  and  the  proviso 
should,  with  the  view  of  giving  effect  to  the  will  of  the 
Legislature,  be  so  construed  as  that  both  provisions  may 
stand.     In   Bennett  v.  The  State,  2  Yer.,  73,  it  was  ad- 


^The  same  point  arose  in  Gray  v.  The  StaUy  Nashv.,  1871,  Feb.  15« 
in  which  it  was  disposed  of  as  follows :"  It  is  *  *  insisted  for  the  prisoner, 
that  the  Judge  erred  in  telling  the  jury  that  they  must  fix  his  punish- 
ment according  to  the  provisions  of  the  first  section  of  the  act  of  1865,  c 
o,  and  that  he  ought  to  have  told  them  that,  under  the  proviaoy  they  had  a 
right  to  fix  his  punishment  according  to  the  Code,  4686.  The  charge  of  the 
Judge  in  this  respect,  was  correct.  Tue  first  section  of  the  act  of  1865,  as 
to  the  punishment  of  feloniously  taking  or  stealing  any  horse,  mule  or  ass, 
ifl  imperative  on  the  jury,  and  being  directly  in  conflict  with  the  Code, 
4686,  repeals  the  same.  The  proviso  to  the  fourth  section  of  the  act  of  1865 
was  intended  to  leave  the  section,  4686,  of  the  Code,  in  force  i\s  to  the  pun- 
ishment of  the  ofienses  enumerated  in  the  act  of  1865,  which  had  been 
committed  before  the  passage  of  the  act  of  1865.  The  proviso  is  not  framed 
ID  exactly  artistic  language,  but  the  intention  and  object  are  too  obvious  to 
admit  of  serious  doubt."  Nicholson,  C.  J. 
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mitted  that  affirmative  statutes  often  repeal  each  other 
by  implication;  as  was  effected  by  the  first  section  of  the 
act  of  1865;  but  it  is  correctly  said  in  the  same  case 
that  '^when  it  is  manifestly  the  intention  of  the  Legisla- 
ture that  a  subsequent  act  of  Assembly  shall  not  control 
the  provisions  of  a  former  act,  the  subsequent  act  shall 
not  have  such  operation^  even  though  the  words,  taken 
strictly  and  grammatically,  would  repeal  the  former/^ 
This  rule  applies  with  peculiar  force  to  the  proviso  in  the 
third  section,  which,  construed  literally,  would  defeat  the 
intention  of  the  Legislature,  that  intention  being  two- fold: 
first,  to  raise  the  grade  of  the  offense  of  horse  stealing  to  a 
capital  crime;  and,  secondly,  to  continue  the  former 
statute  in  force  &s  to  all  offenses  committed  previous  to 
its  passage. 

We  are  unable  to  perceive  that  the  act  of  July  6, 
1870,  c.  115,  p.  175,  is  in  conflict  with  the  Constitution 
of  1834  or  1870.  Article  6,  sec.  1,  of  each  Constitu- 
tion, authorizes  the  Legislature  from  time  to  time,  to 
ordain  and  establish  inferior  courts;  and  we  are  not  satis- 
fied that  the  power  to  establish  a  criminal  court  was 
not  rightfully  exercised  in  this,  as  it  had  been  pre- 
viously in  various  similar  cases.^ 

^Thia  point  was  also  decided  in  Omy  v.  StaUe^  Nashville,  Feb.  15,  1871, 
as  follows:  "It  is*  *  suggested  that  the  act  of  July,  1870,  conferring  crim- 
inal jurisdiction  on  the  County  Court  of  Montgomery  county,  and  providing 
for  the  election  of  a  Judge  and  defining  his  powers  and  duties,  is  in  violii- 
tion  of  the  Constitution  of  the  State,  adopted  in  1870." 

This  question  was  decided  in  the  case  of  Moore  v.  The  State,  5  Sneed, 
510.  That  decision  was  made  under  the  Constitution  of  1834,  but  we  are 
unable  to  see  that  the  Constitution  of  1870  contains  any  provisions  which 
conflict  with  that  decision.  On  the  contrary,  it  may  be  assumed  that  the 
Constitution  of  1870  was  made  with  a  knowledge  of  that  decision,  and  with 
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The  objection  that  the  indietoaent  is  doable,  is  unten- 
able. Althoagh  the  language  of  the  statute  is,  '^take  or 
steal  any  horse,  mule,''  <&c.,  the  offense  is  one  and  the 
same:  See  1  Bish.  Cr.  Law,  4th  Ed.,  §  803;  State  v. 
Arnold  Ailey^  arUe,  p.  8.  It  is  difficult  to  imagine  how 
any  one  could  feloniously  take  a  horse  witiiout  stealing 
him,  or  feloniously  steal  without  taking.  The  indict- 
ment would  have  been  more  accurate,  perhaps,  if  it  had 
charged,  according  to  the  old  form,  that  the  defendant 
feloniously  stole,  took  and  rode,  drove  or  led  the  mule 
away,  instead  of  charging  that  he  carried  him;  but  this 
is  doubtless  good  under  the   Code. 

In  the  progress  of  Stephen  Cole's  examination  as  a 
witness,  the  record  states  as  follows,  viz : 

^^  Question  by  State? 8  Attorney. — Did  you  have  a  mule 
stolen  from  you  about  this  time?  Objected  to  by  de- 
fendant's counsel,  and  the  objection  sustained. 

^^Quedion  by  sa/me. — Did  you  lose  a  mule  about  the 
time  this  mule  was  stolen?  the  witness  having  stated 
the  exact  date.  This  question  was  objected  to  by  de- 
fendant as  irrelevant  and  prejudicial.  The  Court  per- 
mitted the  State  to  prove  that  Stephen  Cole  lost  a 
mule  about  that  time,  which  Stephen  Cole  did  prove,  in 
order  to  fix  the  time  this  one  was  stolen.  In  answer 
to  defendant's  counsel,  witness  stated  that  he  was  pros- 
ecuting defendant   for  stealing  his    mule,  on    an    indict- 


the  intention  of  ratifying  the  power  therein  conceded  to  the  LiegiBlature,  of 
establishing  such  inferior  courts.  While  such  courts  are  subject  to  the  re- 
pealing or  amending  power  of  the  L^Lslature,  they  are  constitutional,  and 
the  jndges  thereof  are  possessed  of  all  tlie  powers  and  jurisdiction  con- 
ferred  on  them  by  the  Legislature.  Nicholsok,  G.  J. 
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ment  now  pending  in  this  court.  The  witness  stated: 
My  mule  was  first  missed  on  Saturday  morning;  I  looked 
for  it  to  haul  wood  with,  and  could  not  find  it,"  &c.,  &c. 

No  rule  of  criminal  law  is  better  established  than 
that  the  evidence  shall  be  confined  to  the  case  in  is-sue; 
but  when  guilty  knowledge,  in  its  technical  sense,  is  part 
of  the  charge  contained  in  the  indictment,  as  in  cases  of 
receiving  goods,  knowing  them  to  be  stolen;  or  passing 
counterfeit  money,  knowing  it  to  be  counterfeit,  and  the 
like,  evidence  of  other  acts,  similar  to  those  charged  in 
the  indictment,  is  admissible  to  establish  this  most  impor- 
tant allegation  in  the  indictment.  In  this  case,  evidence 
as  to  the  loss  of  another  mule  by  a  person  not  named  in 
the  indictment,  and  at  the  same  time  as  the  mule  therein 
mentioned,  was  calculated  to  prejudice  the  defense.  Time 
could  have  been  proved  without  refening  to  another 
criminal  charge.  The  cross-examination  shows  that,  when 
the  witness  spoke  of  the  loss  of  his  mule,  he  referred  to 
another  felony  of  which  the  defendant  stood  accused,  and 
the  inadmissibility  of  the  evidence  was  thus  clearly  mani- 
fested, and  falls  within  the  general  principles  stated  in 
Lancaster  &  Smith  v.  3f%e  StcUe,  3  Cold.,  343,  344;  Shaw 
v.  TIw  State,  3  Sneed,  88;  JKinchelow  v.  The  State,  5 
Hum.,  12. 

It  is  scarcely  probable  that  without  any  cross- exam- 
ination the  jury  could  have  understood  the  *'  loss  referred 
to  as  relating  to  any  other  than  a  stolen  mule,  and  the 
defendant  was  impelled,  by  the  very  nature  of  the  ques- 
tion, to  make   this   manifest. 

There  are  several  propositions  in  his  Honor's  charge 
to   the   jury  which   we  hold   to   be  erroneous  as    stated. 
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"1st,  it  is  said  that  when  there  is  conflicting  testi- 
mony, it  is  for  you  to  determine,  under  your  oatli, 
who  and  what  testimony  you  will  believe.  The  Court 
can  lay  down  no  rule  as  to  this,  because  it  is  a  matter 
of  judgment  and  conscience  for  the  jury  alone,  as  are 
all  the  facts  and  circumstances  of  the  case."  There  was 
evidence  in  the  cause  tending  to  discredit  Sylvester 
Lewis,  a  man  of  color,  who  was  a  material  witness  for 
the  State,  and  who  denied  making  a  statement  at  Chris. 
Hickerson's  saloon,  in  the  hearing  of  the  witness,  to  the 
effect  that  "the  mule  was  found  in  my  [Lewis^]  pos- 
session, and  that  I  [Lewis]  must  tell  some  tale  to  save 
myself."  Witnesses  were  also  called  to  impeach  the 
impeaching  witness.  Under  these  circumstances,  the 
charge  of  his  Honor  was  calculated  to  impress  the 
minds  of  the  jurors  with  the  belief  that  they  could 
exercise  an  arbitrary  and  uncontrolle<i  discretion  as  to 
the  witnesses  to  whom  they  would  give  credit.  Such 
is  not  the  province  of  the  jury.  The  rules  of  evidence 
are  fixed  and  established,  and  should  in  all  cases  of 
conflict,  be  stated  to  the  jury  for  their  guidance:  as, 
for  example,  that  in  forming  their  opinion  as  to  the 
credit  uf  witnesses,  they  may  look  to  the  proof  as  to 
general  character,  if  there  be  any;  to  the  manner  and 
demeanor  of  a  witness;  the  consistency  or  inconsistency 
of  his  statements;  their  probability  or  improbahility ; 
his  ability  and  willingness  to  speak  the  truth;  his  means 
of  knowledge,  and  other  criteria  which  may  aid  in  the 
formation  of  a  satisfactory  conclusion.  Such  instructions 
may  be  appropriately  given  without  invading  the  pro- 
vince of  the  jury,  whose  duty  it  is  to  weigh  every  part 
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of  the  evidence,  and  whose  "judgment  and  conscience'* 
may  often  be  materially  aided  by  the  enlightened  in- 
structions and  superior  knowledge  of  the  Court. 

2.  His  Honor  instructed  the  jury  that  "recent  posses- 
sion of  personal  property,  proven  to  have  been  stolen,  un- 
explained, and  in  the  absence  of  previous  good  character 
on  the  part  of  the  defendant,  is  plenary  proof  of  the 
guilt  of  the  person  in  whose  possession  the  property  is 
found,  and  the  jury  can  have  no  reasonable  doubt.  If, 
from  the  whole  body  of  the  testimony  such  possession  is 
explained;  or  if  a  good  character  be  proven,  this  pre- 
sumption of  law  would  be  rebutted  and  would  not  exist." 
As  the  record  shows  that  the  prisoner  proved  a  good 
character,  it  is  possible  that  this  charge  may  not  have 
operated  to  his  detriment.  But  it  is  hazardous  to  spec- 
ulate as  to  what  an  elTect  an  erroneous  charge  may  pro- 
duce. The  recent  possession  of  stolen  property  can  not 
correctly  be  said  to  afford  plenary  proof  of  the  guilt  of 
the  prisoner,  although  it  may  be  unexplained.  It  creates 
a  strong  presumption  of  guilt,  which,  like  any  other  pre- 
sumption, may  be  rebutted  by  facts  and  circumstances, 
and  of  the  facts  and  circumstances  the  jury  is  to  judge. 
And  it  was  an  invasion  of  the  province  of  the  jury  for 
his  Honor  to  declare  that  upon  a  given  state  of  facts 
they  could  have  no  reasonable  doubt.  This  was  in  ef- 
fect, a  determination  by  the  Court  as  to  the  effect  of  ev- 
idence instead  of  the  jury. 

*^^^  ^^^  ^^^  ^^^  ^^^  ^^^  ^M0  ^^9 

^^%  ^^^  ^T*  ^^^  ^^^  ^^^  ^^^  ^^^ 

4.  No  judgment  of  infamy  or  disqualification  to 
hold  office  or  exercise  the  elective  franchise,  is  prescribed 
by  the  Act   of  1865,  c.  6.      The  offense  of  horse  steal- 
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ing  is  not  specially  meDtioned  in  the  Code^  5226,  6227, 
authorizing  the  judgment  of  infamy  and  disqualification, 
although  larceny,  receiving  stolen  property,  stealing  bills 
of  exchange,  and  .other  acts  of  stealing,  are  there  es- 
pecially enumerated.  We  aro  inclined  to  the  opinion 
that  although  the  offense  of  horse  stealing  would  be  in- 
cluded within  the  common  law  definition  of  larceny,  yet 
as  the  Legislature  has  made  it  a  separate  and  distinct 
offense  in  the  Code  and  in  the  said  Act  of  1865,  and  as 
other  acts  of  stealing  are  particularly  named  in  Sections 
5226  and  5227,  that  the  judgment  provided  for  in  said 
sections  can  not  be  pronounced  in  a  case  of  horse  steal- 
ing. It  can  not  be  doubted  that  such  an  offense  is 
within  the  spirit  of  those  sections,  but  a  judgment  of 
such  serious  consequences  can  not  be  pronounced  without 
direct  authority  of  law,  and  it  is  beyond  all  question  that 
it  is  not  authorized  by  the  Act  of  17th  of  May,  1865. 
Were  this  the  only  error  in  the  record,  it  is  probable 
that  this  Court  could,  under  the  provisions  of  the  Code, 
reverse  the  judgment  and  pronounce  the  judgment  which 
should  have  been  pronounced  on  the  finding  of  the  jury, 
but  it  is  not  necessary  to  discuss  that  question,  as  the 
case  must  be  remanded.  We  reverse  the  judgment  for 
the  other  errors  of  law,  without  pronouncing  any  opin- 
ion whatever  upon  the  facts. 


i 
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John  W.  Vincent  v.  The  State. 

1.  Evidence.     Witness,      WaiU  of  understanding.     An  illiterate  colored 

witness,  of  the  age  of  13  or  14,  stating  on  examination  as  to  her  capa- 
city, that  if  she  swore  a  lie  she  would  go  to  the  bad  world,  held  com- 
petent to  testify.^ 

2.  Same.    Discrejtancies  in  statements  of  mtnesses.    Immaterial  discrepan- 

cies in  the  statements  of  witnesses,  do  not  affect  their  credibility,  unless 
there  U  something  to  show  that  they  originate  in  willful  falsehood. 

3.  Tbajnscrift.     Several  indictments.    There  being  two  indictments  in  the 

record,  and  it  not  appearing  which  of  them  the  prisoner  was  tried 
upon,  one  being  invalid,  purporting  to  have  been  found  at  a  time  when 
no  court  was  held,  it  was  held  that  the  conviction  was  upon  the  other.' 

4.  Indictment.    Attorney  General ^  pro  tern..    The  fact  that  an  indictment 

is  signed  by  an  Attorney  Greneral,  pro  lem.y  whose  appointment  is  not 
shown  by  the  record,  is  not  material  after  a  verdict  on  a  plea  of  not 
guilty:    Code,  5242. 

5.  Larceny.     Value  of  Notes,     Proof  of.    If  it  be  necessary  to  prove  the 

value  of  United  States  treasury  notes  stolen,  it  is  sufficient  proof  of 
value,  that  the  defendant  declared  that  he  had  spent  them. 

6.  New  Trial.     Want  of  diligence,    A  new  trial  will  not  be  granted,  to 

enable  a  defendant  to  procure  evidence  of  which  he  was  cognizant 
before  the  trial,  where  he  has  made  no  effort  to  procure  a  continuance 
that  he  misht  obtain  the  testimony. 

Cases  cited:  B(ddmn  v.  Stale,  1  Sneed,  416;  State  v.  Shaw,  3  Sneed,  86. 


FROM   WHITE. 


Circuit  Court.       Before  S.  M.  Fite,  J. 
Attorney  General  Heiskell,  for  the  State. 


^  See  StaU  v.  Logston,  February  7, 1872.    ace 
^See  Anderson  v.  State,  emit,  p.  S6* 
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Deaderick,  J.,  delivered  the  opinion  of  the  Court, 

The  plaintiff  in  f^rror  was  convicted  of  larceny  at 
the  October  Term,  1870,  of  the  Circuit  Court  of  White 
county,  and  a  new  trial  having  been  refused,  he  ap- 
pealed  in  error   to   this  court. 

The  charge  was,  for  stealing  from  Isaac  Hudgins, 
the  prosecutor,  who  is  a  colored  man,  one  ten  dollar, 
one  five  dollar,  one  two  dollar,  bank  notes,  commonly 
called  green  backs,  two  silver  dimes,  and  one  promis- 
sory note  on  Charles  Lowrey  for  forty-four  dollars,  al- 
leging their   value. 

Upon  the  trial  Sally  Matlock,  a  colored  girl  between 
13  and  14  years  of  age,  was  introduced  as  a  witness 
for  the  State,  and  upon  preliminary  examination  by  the 
court,  stated,  that  no  one  ever  told  her  what  would  be 
done  with  her,  in  this  world  or  the  next,  if  she  swore 
falsely,  and  she  did  not  know  what  would  become  of 
her.  Upon  being  asked  further  what  would  become  of 
her  hereafter,  if  she  swore  a  lie  in  this  case;  whether 
she  would  go  to  the  good  world  or  the  bad  world;  she 
replied,  if  she  swore  to  a  lie,  she  would  go  to  the  bad 
world.       She   was  then   allowed   to  testify. 

It  is  now  insisted,  that  the  answers  of  the  witness, 
upon  preliminary  examination,  did  not  disclose  a  con- 
sciousness of  the  obligation  of  an  oath,  nor  of  the  don- 
sequences  of  swearing  falsely,  and  that  her  testimony 
should  have  been  rejected,  upon  the  ground  of  her  in- 
capacity. 

There  is  no  precise  age  within  which  witnesses  are 
absolutely  excluded  upon  the  presumption  that  they  have 
not   sufficient   understanding   to  testify. 
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At  the  age  of  fourteen  years,  a  witness  is  presumed 
to  have  sufficient  discretion  and  understanding  to  testify; 
under  that  age,  such  presumption  does  not  arise;  but 
the  Judge  usually  examines  him  to  ascertain  the  degree 
of  his  understanding;  and  if  the  witness  manifests,  in 
the  opinion  of  the  Judge,  sufficient  natural  intelligence, 
and  understands  the  nature  and  obligation  of  an  oath, 
he  may  be  examined,  whatever  may  be  his  age:  1  Green- 
leaf's  Ev.,  367.  From  the  answers  of  the  witness  in 
the  preliminary  examination,  we  can  not  say  that  the 
Circuit  Judge  exercised  the  discretion  committed  to  him 
unwisely.  She  seems  not  to  have  understood  the  sig- 
nification of  the  word  "falsely,"  but  when  the  question 
was  asked  her  in  more  familiar  language,  responded 
promptly  and  intelligently. 

But  it  is  said,  this  witness  is  contradicted  by  the 
testimony  of  a  negro  woman,  Margaret  Officer.  Sallie 
M'ltlock  stated  that  she  was  at  the  Ward  House,  and 
Isaac  Hudgins  came  into  Margaret  Officer's  room  and 
laid  down  and  went  to  sleep;  Margaret  Officer  and 
others  were  sitting  outside  of  the  house,  and  she,  Sallie, 
was  sitting  near  the  window,  where  she  could  see  Ike 
as  he  slept,  and  was  within  a  few  steps  of  him;  that 
defendant,  Vincent,  came  into  the  house,  and  went  and 
felt  Isaac  Hudgins'  pockets  first,  and  then  took  his 
money  out  of  his  sock  leg;  she  was  looking  at  him  at 
the  time,  and  told  Margaret  Officer  that  Vincent  was 
stealing  Isaac  Hudgins'  money  There  was  no  one  in 
the  house  at  the  time. 

Margaret  Officer  states  that,  on  the  day  the  money 
was  said  to  have  been   stolen  she  was  there;  that  Isaac 
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Hudgins  came  there  and  laid  down  to  slcep;  then  John 
Vincent  came  in  and  went  into  the  room.  Sallie 
Matlock  was  sitting  by  the  door,  she  was  not  at  the 
window;  that  she  (Margaret)  was  near  a  window  that 
was  nailed  np  so  a  person  could  not  see  in.  That 
Henrietta  was  in  the  room  at  the  time.  Sallie  told 
her  that  Vincent  was  taking  Ike's  money,  and  she 
(Margaret)  told  her  to  hush,  that  Vincent  would  kill 
her. 

The  alleged  contradiction  of  Sallie^s  statement  is, 
that  she  was  sitting  by  the  door  and  not  at  the  win- 
dow, and  could  not  have  seen  in  the  window,  as  it 
was  nailed  up.  Sallie  states  she  was  sitting  near  the 
window,  but  she  does  not  say  that  she  saw  through 
the  window,  and  it  is  not  shown  how  far  apart  the 
window  and  door  were.  She  may  have  been  near 
both.  But  it  is  not  material  that  her  statement  should 
be  strictly  accurate  as  to  where  she  sat,  whether  near 
the  door  or  window.  From  the  statement  of  Margaret, 
Sallie's  position  near  the  door  was  more  favorable  for 
seeing  what  tcK)k  place  in  the  room  than  it  would 
have  been  at  the  window;  there  is,  therefore,  no  mo- 
tive for  a  willful  misstatement  of  the  place  she  occu- 
pied at  the  time.  Henrietta  may  have  been  in  the 
room  at  the  time,  without  Sallie's  knowledge.  But 
both   these   facts  are    immaterial,  and   do   not  affect  the 

• 

credibility  of  either  witness,  unless  shown  to  have  been 
made  with  a  knowledge  of  their  falsity.  Such  imma- 
terial discrepancies  can  not  be  held  to  be  an  impeach- 
ment of  the  credit  of  the  witness.  Both  witnesses 
agree   in  the    more    important   and   material  facts:    that 
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HudgiDs  went  into  the  r4K)m  and  laid  down  and  slept; 
that  Vincent  afterwards  went  into  the  room  where 
Hudgins  was  sleeping,  and  while  he  was  in  there, 
Margaret  said  Sallie  told  her  he  was  taking  Ike's 
money,  and  SalHe  swears  she  saw   him  take  it. 

That  Vincent  got  the  money  there  is  no  doubt. 
He  admits  it,  but  says  he  won  it  at  cards.  He  says 
Ike  had  shown  him  and  others  his  money  that  morn- 
ing, and  he  knew  that  Ike  had  it  in  the  leg  of  his 
sock. 

Defendant  introduced  a  witness,  and  proves  by  him 
that  the  defendant,  at  the  blacksmith  shop,  proposed  to 
Ike  to  play  with  him  at  cards  for  money,  on  the  day 
the  money  was  said  to  have  been  stolen,  and  witness 
inferred  the  proposition  was  accepted  from  what  took 
place,  but  can't  say  for  certain  that  Hudgins  agreed 
to  play.  The  witness  left,  and  could  not  say  whether 
they   played  or  not. 

He  further  states  that  French  Crawford,  Tom 
Stewart,  and  perhaps  others,  were  at  the  shop.  French 
Crawford  states  that,  the  day  the  money  was  said  to 
have  been  stolen,  Hudgins  pulled  his  pocket-book  out 
of  his  sock  and  showed  his  money,  at  the  blacksmith 
shop;  that  he  had  a  ten,  a  five  and  a  two  dollar  bill, 
all  greenback,  and  20  cents  in  silver  and  some  papers; 
one  a  note   on   Charles   Lowrey. 

Vincent  (the  defendant),  James  McGinnis  and  Tom 
Stewart,  were  present.  Defendant  had  a  pint  of  brandy 
and  they  all  drank;  that  Vincent  proposed  to  play 
cards;  did  not  hear  Ike  agree  to  play;  no  cards  were 
played. 
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James  McGinnis  (colored)  corroborates  substantially 
tlie  testimony  of  French  Crawford,  and  states  there  was 
no  card   playing   at   the  shop. 

There  is  no  testimony  in  the  record  to  sustain  the 
defense  that   the   money   was   won   at   cards. 

The  pocket-book  contained,  beside  the  money,  a  note 
on  Charles  Lowrey  for  $44.10,  and  a  tax  receipt.  The 
defendant  admitted  that  he  got  the  money  and  the 
note,  but  stated  to  Lowrey  that  he  had  never  seen 
the  pocket-book  nor  tax  receipt.  Afterwards,  he  told 
Lowrey  that  he  won  the  money  and  part  of  the  note, 
and  while  playing  a  squabble  got  up  and  he  snatched 
the  note,  got  the  pocket-book  too,  and  the  tax  receipt 
was  in  it;  and  that  he  had  spent  the  money.  Ike 
Hudgins  (the  prosecutor)  testified  that  he  did  not  play 
cards  with  the  defendant,  and  that  his  pocket-book, 
containing  the  money,  note  and  tax  receipt,  were  taken 
from    him     while   he   was    asleep   at    Margaret   Officer's. 

It  is  also  insisted  for  defendant,  that  there  being  two 
indictments  in  the  record,  and  it  not  appearing  upon 
which  the  conviction  was  had,  and  one  of  them  pur- 
porting to  have  been  found  at  March  Term,  1870,  when 
no  court  was  held,  that  this  is  an  error  for  which  the 
judgment   should   be   reversed. 

We  are  of  opinion  that  it  sufficiently  appears  that 
the  conviction  was  had  upon  the  indictment  which  pur- 
ports to  have  been  found  at  the  May  Term,  1870,  and 
that  the  other  indictment  was  re-committed  to  the 
Grand  Jury  upon  the  motion  of  the  Attorney  General, 
perhaps  for  the  correction  of  the  very  error  which  is 
here   complained   of. 
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It  appears^  also^  that  the  iudictment  is  signed  by 
A,  F.  Capps^  Attorney  General^  P.  T.,  and  it  is  objected 
that  the  record  does  not  show  any  appointment  of  a 
pro  temp.  Attorney  General.  It  is  provided  in  Section 
5242  of  the  Code,  that  where  a  person  indicted  for  a 
criminal  offense  pleads  not  guilty,  and  is  tried  and  con- 
victedy  he  shall  not  be  entitled  to  a  new  trial,  or  to 
an  arrest,  or  reversal  of  the  judgment,  because  the  in- 
dictment was  drawn  by  an  Attorney  General  pro  tern- 
pore,  and  the  Clerk  omitted  to  enter  his  appointment 
upon  the  minutes  of  the  court. 

It  is  also  insisted  for  defendant,  that  there  is  no 
proof  of  the  value  of  the  greenbacks  or  the  note  on 
Lowrey,  alleged  to  have  been  stolen,  and  that  for  this,  a 
new  trial  must  be  granted.  This  objection  is  suflS- 
ciently  answered  by  the  proof  by  two  witnesses,  that 
defendant  had  admitted  to  them  that  he  passed  or  spent 
the  money  he  got  of  Hudgins.  The  fact  that  the  bills 
passed  currently  is  prima  facie  evidence  of  their  genuine- 
ness, and  that  they  were  of  the  value  imported  on  their 
face:  1  Sneed,  416;  3  Sneed,  86;  2  Wharton,  §  1761, 
6th  edition,  m. 

Upon  the  motion  for  a  new  trial,  the  defendant  read 
his  own  affidavit  and  those  of  several  other  persons. 

None  of  these  affidavits,  except  that  of  defendant, 
states  any  fact  that  contradicts  the  material  facts  estab* 
lished  on  the  trial.  The  defendant  shows  that  he  was 
aware  of  what  he  could  prove  by  these  several  affiants 
before  the  trial.  He  made  no  effort  to  procure  their 
testimony,  nor  did  he  offer  to  continue  the  cause  to  pro- 
cure  their   testimony,   and  we   can  not  see  any  sufficient 
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grounds   disclosed    in    the   affidavits   for   granting  a  new 
trial. 

Upon  a  careful  examination  of  the  whole  testimony, 
we  are  of  opinion  that  the  verdict  of  the  jury  is  well 
sustained  by  the  proofs;  that  the  charge  of  the  Court 
was  correct,  and  we  affirm  the  judgment 


Reuben  Mathis  v.  The  State. 

1.  HorsE-BREAKiNO.    Act  of  1865,  e.  5,  s.  2.    House-breaking,  under  the 

act  of  Maj  17, 1865,  c  5,  s.  2,  means  breaking  into  a  mansion  house. 

2.  JrDOE.     Competency.    A  Judge  who,  previous  to  his  election  as  Judge, 

sent,  an  Attorney  General,  the  bill  of  indictment  against  the  prisoner, 
is  not  competent  to  sit  upon  the  trial  of  that  indictment. 

Case  approved :  PoUmer  v.  The  StaU,  7  Cold.,  82. 


FBOM  STEWART. 


In  the  Circuit  Court,  before  James  E.  Rice,  J. 

J.  M.  QuARLES,  for  the  prisoner,  cited  1  Plowd., 
171;  2  Saund.,  401,  n.  2;  1  P.  Wms.,  — ;  Bouv.  Law 
Die,  Title  "House."  Insisted  on  the  incompetency  of 
Judge  Rice,  and  cited  Code,  3913;  Faut  v.  State,  3 
Hay.,  94. 

Attorney  General  Heiskell,  for  the  State,  conceded 
the  incompency  of  Judge  Rice,  under  the  Const.,  Art.  6, 
8.  11,  and  the  Code,  3913,  sub-sec.  4. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Plaintiff  in  error  was  indicted  in  the  Circuit  Court 
of  Stewart  county  for  house- breaking.  At  the  Decem- 
ber Term,  1870,  he  was  tried,  Judge  James  E.  Rice  pre- 
siding when  he  was  convicted  and  sentenced  to  the 
Penitentiary  for  ten  years.  From  the  judgment  rendered, 
he  has  appealed   to  this  Court. 

The  proof  shows  that  the  house  broken  into  was  a 
store  house;  and  there  is  no  proof  that  there  was  any 
person  living  or  lodging  in  it.  This  Court  held,  in  the 
case  of  Palmer  v.  The  Stale,  7  Cold.,  82,  that  the  of- 
fense of  house-breaking,  as  defined  in  the  statute,  means 
the  breaking  into  a  mansion  house.  We  concur  in  the 
correctness  of  that  decision;  and  hence,  we  hold  that  the 
defendant  was  improperly  convicted,  and  that  the  Circuit 
Judge  erred  in   not  granting  a  new  trial. 

It  appears  from  the  record,  that  the  indictment  was 
signed  by  James  E.  Rice,  Attorney  General,  and  that  he 
presided  as  Judge  on  the  trial  of  the  cause.  This  is  as- 
signed as  error,  and  we  think,  correctly.  The  Consti- 
tution, Art.  6,  s.  11,  provides,  that  no  Judge  shall  pre- 
side in  any  cause  in  which  he  may  have  been  of  coun- 
sel; and  section  3913  of  the  Code,  contains  a  similar 
provision.  We  are  unable  to  discover  any  reason  for 
prohibiting  a  Judge  from  presiding  in  a  civil  cause  in 
which  he  may  have  been  of  counsel,  which  does  not  ap- 
ply on  the  trial  of  a  criminal  cause.  The  Constitution 
makes  no  distinction,  and  we  are  not  authorized  to  make 
any. 

Other  errors,    as   to  the   admission    and    rejection  of 
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evidence^  have  been  relied  on  for  the  defendant;  but  we 
deem  it  unnecessary  to  notice  them^  as  the  judgment  must 
be  reversed  for  the  errors  stated,  and  the  cause  remanded 
for  another  trial  on  a  proper  indictment. 


LoUISVIIiLB    4ND    NaSHVILLE    TuBNPIKE    COMPANY  V. 

The  State. 

BoADS.  Signs  at  railroad  crosamgs.  A  turnpike  company  is  not  the  over- 
seer of  a  public  road  within  the  meaning  of  the  Code,  1223,  requiring 
notices  to  be  placed  at  every  crossing  of  their  roads  by  a  railroad,  to 
"look  out  for  the  cars,"  &c. 

Oase  doubted:  StaU  v.  M.  &  A,  of  Loudly  3  Head.,  263. 

Code  construed :  1223. 


FROM   SUMNER. 


Circuit  Court,  Thomas  Barry,  Ch.,  presiding  by  in- 
terchange.     June  Term,  1867. 

J.  J.  Turner,  for  the  plaintifip  in  error. 

Attorney  General  Heiskell,  for  the  State. 
Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The    presentment  charges   that    'Hhe  Louisville    and 
^Nashville  Turnpike  Company,  a  body  corporate,  and  own- 
ing and  controlling  a  turnpike  road  in  the  county  afore- 
9 
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said,  on  the  Ist  day  of  June,  did  then  and  tbere^  tail 
to  put  up  a  sign  marked,  'Look  out  for  the  cars  when 
you  hear  the  whistle  or  bell/  at  the  crossing  of  the 
turnpike  road  with  the  Louisville  and  Nashville  Rail- 
road, contrary  to  the  form  of  the  statute,"  &c.  Defend- 
ant demurred  to  the  presentment.  The  demurrer  was 
overruled,  judgment  pronounced,  and  an  appeal  prose- 
cuted to  this  Court. 

The  case  of  The  State  v.  Mayor  and  Aldermen  of 
Loudon^  3  Head,  263,  has  been  cited  as  an  authority  to 
support  the  action  of  the  court  below,  and  certainly  goes 
far  to  sustain  it,  as  it  holds  that  a  rouuicipal  corporation 
is  an  overseer  within  the  meaning  of  the  Code,  1116, 
sub-sec.  2,  which  is  almost  identical  with  section  1223, 
under  which  this  presentment  was  framed.  That  section 
declares  that  "every  overseer  of  a  public  road  shall  put 
up,  at  every  crossing  of  any  railroad  and  such  public 
road,  a  sign,  marked,  'Look  out  for  the  cars  when  you 
hear  the  whistle  or  bell,'  and  the  County  Court  shall 
appropriate  money  to  defray  the  expenses  of  such  sign.'' 
The  succeeding  section  subjects  the  overseer  to  present- 
ment or  indictment 

While  we  have  no  doubt  that  the  owners  of  a  turn- 
pike road  ought  lo  be  required  to  ])erform  the  same 
duty  imposed  upon  the  overseer  of  common  roads,  in 
putting  up  the  sign  described,  we  hold  that  the  case  in 
3  Head  goes  to  the  very  verge  of  the  law,  if  not  en- 
tirely beyond  it  The  statute  evidently  relates  to  the 
overseers  of  common  roads,  upon  which  overseers  are 
annually  appointed  by  the  County  Courts,  under  the 
Code,  1198.      It   does  not  embrace  a  turnpike  chartered 
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by  the  Legislature  as  private  property,  and  upon  which 
no  overseers  are  appointed  by  the  County  Courts.  The 
provision,  that  the  County  Courts  shall  appropriate 
money  to  defray  the  expenses  of  the  sign,  conclusively 
shows  that  the  statute  had  reference  to  county  roads 
proper.  Had  it  been  otherwise,  such  expenses  might 
and  should  have  been  provided  for  in  the  charter. 

We  are  not  disposed  to  create  crimes  or  misdemeanors, 
by  judicial  construction;  and  therefore  adhere  to  the 
well-known  rule,  that  penal  statutes  shall  be  construed 
strictly:  1  Sharsw.  Bl.  Com.,  88,  m.;  Sedgw.  on  Stat. 
and  Con.  Law,  324;   Dwarris,  634,  m. 

Let  the  demurrer  be  sustained,  and  the  judgment  re- 
versed. 


The  State  v.  William  Green. 

INDICTMENT*  ApcrmerU  in  the  di^unetive,  bad.  A  charge  that  the  de- 
fendant "did  carry  a  belt,  or  pocket  pistol,  or  revolver,"  is  bad  for  un- 
oertaintv. 


FBOM  WILSON. 


Criminal  Court.    Wm.  H.  Williamson,  J.,  presiding. 

Attorney  General    Heiskell,   for  the  State,   insisted 
that  the  word  or  was  not  in    this    case    an    alternative 
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conjunction,  « xpressive  of  one  of  two  things,  but  of  two 
or  more  descriptions  of  the  same  thing.  The  statement 
in  the  indictment  is,  that  the  defendant  did  carry  a  belt 
or  pocket  pistol,  or  revolver.  These  may  all  be  differ- 
ent descriptions  of  the  same  revolver,  which  may  be  at 
the  same  time,  a  belt  pistol  or  a  pocket  pistol.  A 
heavy   stick  or    bludgeon,   is  a  double    description. 

It  may  mean,  however,  that  he  i^rried  one  of  two  kinds 
of  pistol,   and   it  is  said   this  is   uncertainty.      It  is  ad- 
mitted  that   a   charge   of    carrying    a  belt    pistol,   and  a 
pocket  pistol   and   a  revolver,   would   be  certain.      Pmc- 
tically,  the  alternative  is  the  most  certain,  for  that  binds 
the   State  to   one   of  two   things.      The    conjunctive   has 
the   form   of    certainty,   but   none  of   the    reality.      The 
State   may,    under    it,    prove:    1st,   a   belt   pistol;    2d,   a 
pocket   pistol;    3d,  a  revolver;    4th,  two  pistols,  belt  and 
pocket;    6th,    two,   belt   and    revolver;    6th,   two,   pocket 
and  revolver;  7th,  three  pistols,  belt,  pocket  and  revolver. 
This  is  "certainty    in    law,'^    which   leaves    the    prisoner 
uncertain   in   fact    which  of   seven    alternatives   is    to  be 
proved.      The    other   is    uncertainty,  which    leaves   it  at 
least  certain  that  one  of  three  things  is  to  be  proved.     In 
civil  pleading,  you  may  by  the  same  process,  leave  it  ut- 
terly doubtful  which  of  a  million  of  trees  a  defendant  cut, 
and  yet  you  have  legal  certainty,  because  you  falsely  state 
that  he  cut  them  all;    but  if  you   state   that  he  cut  one 
of  two   certain   trees,  the    uncertainty    is  too  great  to  be 
tolerated.     This  false  and  absurd  rule  deserves  to  be  dis- 
carded.     If  an    alternative   is    allowed    in  fact,  let  it  be 
done    avowedly,  not  under  cover  of  a  lie.      If  a  witness 
declares  that  he  saw  the  defendant  with  a  pistol,  but  did 
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not  see  it  well  enough  to  distinguish  which  kind,  that  is 
sufficient  certainty  of  proof,  but  the  certainty  required  in 
pleading  would  require  him  to  swear  that  it  was  all  three. 
The  Code  allows  the  use  of  ordinary  and  concise  lan- 
guage: 5114.  Such  degree  of  certainty  as  shall  enable 
the  court  to  pronounce  judgment  upon  conviction:  5117. 
When  the  common  law  prescribes  particular  and  tech- 
nical language,  it  is  sufficient  to  describe  the  offense  ac- 
cording to  the  general  rules  laid  down  in  this  chapter: 
5120.  The  means  may  be  charged  in  the  alternative: 
6121. 

J.  W.  Phillips,  for  the  defendant,  cited  Whiteside  v. 
Staiey  4  Cold.,  182;  State  v.  Ailey,  ante,  p.  8;  1  Bishop 
Cr.  Law,  §  274,  803;  Archb.  Cr.  Pr.  and  PI.,  p.  91,  m. 
n.  1;  76.,  88,  m.  n.  1;  Peek  v.  State,  2  Hum.,  84;  and 
urged  the  Court  not  to  tolerate  laxity  in   pleading. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  presentment  was  intended  to  be  framed  upon 
the  act  of  June  16,  1870,  c.  13.  It  charges  that  the 
defendant  "unlawfully  and  willfully  did  carry  a  belt  or 
pocket  pistol,  or  revolver/^  he  not  being  an  officer,  or 
policeman,  &c.,  &c.  The  presentment  was  quashed,  on 
motion,  and  the  State  appeals. 

Notwithstanding  the  able  and  ingenious  argument  of 
the  Attorney  General,  in  support  of  the  presentment,  we 
hold  that  the  charge  is  in  the  disjunctive,  and,  therefore, 
defective  and  insufficient,  according  to  WhUesides  v.  The 
State,  4  Cold.,  183.      See,   also,    1  Wat.    Arch.  Cr.  PL, 
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282,  and    notes,  and  291,   note  1,  d  seq.;    1  Chitty  Cr. 
Law.* 

The  reasons  for  the  ancient  strictness  in  indictments^ 
are  so  lucidly  stated  in  the  authorities  cited,  that  it 
would  be  a  work  of  supererogation  to  repeat  them. 
While,  in  some  respects,  this  strictness,  in  the  language 
of  Sir  Matthew  Hale,  had  "grown  to  be  a  blemish  and 
incouvenience  in  the  law  and  in  the  administration 
thereof,"  it  should  never  be  forgotten  that  much  of  the 
certainty  required  in  indictments  arose  during  the  pro- 
tracted struggle  for  liberty,  against  prerogative,  in  Eng- 
land, and  was  the  shield  interposed  by  the  judicial  tri- 
bunals, for  the  protection  of  the  citizen  against  wrong 
and  oppression.  The  experience  of  the  last  few  years 
should  admonish  us  that  the  barriers  erected  by  the 
wisdom  of  our'  ancestors  for  the  protection  of  public  and 
private  liberty,  can  not  be  maintained  with  too  much  vi- 
gilance or  determination. 

Affirm   the  judgment. 

^  In  Handaman  v.  The  State,  Knoxville,  Oct.  21,  1871,  it  was  held,  Nel- 
son delivering  the  opinion  of  the  Court,  that  this  form  of  statement  wa^ 
not  cured  by  the  Code,  5122,  providing  that,  "when  an  offense  may  be  com- 
mitted by  different  means,  the  means  may  be  alleged  in  the  same  count  in 
the  alternative."  That  here  different  offenses  are  charged  in  the  alternative. 
That  section  was  intended  to  provide  that  murder  might  be  charged  to 
have  been  committed  by  different  means,  as  by  blows,  poison  or  strangula- 
tion; or  with  different  weapons  in  the  alternative;  or  that  the  pretences  by 
which  money  was  obtained,  might  be  stated  in  like  manner  and  for  like 
cases. 
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The  State  v.  Eli  Steele. 

1.  Pbagtigc    Beaaons  in  arrest  (f  judgmenL    The  proper  practice,  where 

a  party  seeks  to  arrest  a  judgment,  is  to  file  reasons  in  arrest,  pointing 
out  specially  the  alleged  defects  in  the  proceedings. 

2.  Profanity  and  Blasphemy.     When  public^  indidabl^     Profane  and 

blasphemous  language,  in  a  public  place,  in  the  presence  and  hearing 
of  divers  citizens,  is  indictable. 

3.  Indictment  or  Presentment.     What  must  be  set  out.    It  is  not  neces- 

sary, in  an  indictment  for  this  offense,  to  set  out  the  whole  conversation 
in  which  the  offensive  words  occurred. 

4.  Erroneous  Jttdoment.    Misdemeanor,    If  the  court  below  pronounce 

an  erroneous  judgment,  this  court  will  enter  the  proper  judgment;  as 
where  the  court  below  improperly  arrest  the  judgment  on  a  conviction 
for  misdemeanor,  this  court  will  pronounce  sentence.^ 

Cases  cited:  State  v.  Oraham,  .S  Sneed,  134, 140. 
Code  cited:  5249. 


FROM   FRANKLIN. 


Circuit  Court,  July    Term,  1867,  before  N.  A.  Pat- 

TERSON,   J. 

Attorney  General  Heiskell,  for  the  State,  on  the 
necessity  of  filing  reasons  in  arrest,  cited  1  Arch.,  672, 
n.,  citing  State  v.  Wing,  32  Me.,  581;  2  Tidd's  Pr.,  917, 
top.  No  change  by  Code,  5242.  On  the  main  point, 
cited  Graham   v.   State,  3  Sneed,  134. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 


8hiil85 
no    860 


^See  WUeaz  y  State,  ante,  110. 
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The  record  does  not  disclose  for  what  reason  the 
judgment  in  this  case  was  arrested.  The  motion  in 
arrest  is  general,  and  specifies  nothing.  It  is  certainly 
the  better,  if  not  the  only  correct  practice,  in  civil  as 
well  as  criminal  cases,  formally  to  assign  reasons  in 
arrest  of  judgment  upon  the  record,  in  support  of  the 
motion  in  arrest,  so  that  the  attention  of  the  Court,  in 
the  first  instance,  may  be  at  once  directed  to  the  alleged 
defect  in  the  proceedings,  and  that  the  public,  through 
all  time,  may,  upon  examination  of  the  record,  be  in- 
formed as  to  the  grounds  of  its  action:  See  2  Tidd's 
Pr.,  3  Am.  ed.,  918,  m.;  3  Black.  Com.,  393,  m,;  Ap- 
pendix, lb.,  XI;  Slate  v.  Wing,  32  Me.,  681;  1  "Water- 
man's Archb.  Cr.  Pr,,  671,  672. 

The  propriety,  not  to  say  necessity,  of  this  practice, 
is  more  apparent  when  the  cause  is  to  be  considered  by 
a  revising  tribunal,  whose  attention  should  be  directed 
at  once  to  the  reasons  in  arrest,  assigned  of  record,  in- 
stead of  being  compelled  to  make  a  critical,  and  often 
fruitless,  examination  of  the  record  to  find  out  the  sup- 
posed  defects. 

The  presentment  charges  that  the  defendant,  in  a 
public  place,  and  in  the  presence  and  hearing  of  divers 
good  citizens  of  the  State,  unlawfully  uttered,  published, 
and  spoke  the  gross,  scandalous,  profane  and  blasphe- 
mous language  therein  stated,  to  the  great  scandal  and 
common  nuisance  of  all  good  citizens,  &c.  It  was  not 
necessary  to  set  out  the  whole  conversation  in  the  pre- 
sentment, but  only  so  much  of  it  as  clearly  describes 
the  language  used,  and  the  useless  et  cderas  in  the  pre- 
sentment may  be    rejected    as    surplusage.      The  offense 
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was  held  to  be  indictable,  in  an  able  and  exhaustive 
opinion  by  Judge  Caruthers,  in  The  State  v.  Graham,  3 
Sneed,  134,  140,  and  no  other  citation  of  authorities  is 
necessary. 

Reverse  the  judgment,  let  the  defendant  be  fined  five 
dollars,  with  costs,  and  remand  the  cause  under  the 
Code,  5249. 


Jack  Sible  v.  The  State. 


# 


1.  Eytdencr.    Admimons  or  Dedarationa,    The  declarations  or  admififlions 

of  a  co-defendant  or  third  person,  in  regard  to  the  commipsion  of  an 
ofiense,  when  made  after  the  offense  is  commitled,  are  not  admissible 
as  evidence  for  a  defendant. 

2.  Erbob.    Not  presumed.    In  the  absence  of  a  bill  of  exceptions,  it  will 

be  presumed  that  there  was  full  proof  to  justify  a  conviction. 

3.  Venire.  .    Want  of^  not  material.    Costs  of  defective  transcript.    The  omis- 

sion of  the  venire  facias  in  the  transcript  sent  up  to  the  Supreme  Court, 
is  not  error,  and  the  Court  will  proceed  to  judgment  without  it.  But 
it  is  a  fault  in  the  Clerk  to  omit  it  from  the  transcript,  for  which  his 
costs  will  be  struck  out. 

Ca.se  explained :  Hensley  v.  /Stoto,  9  Hum.,  244. 

Code  cited :  5242. 


PROM   DAVIDSON. 


Criminal  Court,  before  John  Hugh  Smith,  J.,  Jan- 
uarj  Term,  1870. 

Jo.  C.  Guild  and  Tnoa  L.  Dodd,  for  the  prisoner, 
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cited :   1  Starkie  Ev.,  510;  Eirby  v.  StaU,  3  Hum.,  289; 
Hendey  v.  State,  9  Hum.,  243. 

Attorney  General  Heiskell,  for  the  State,  cited  Wright 
V.  State,  9  Yer.,  344,  345;  Rhea  v.  State,  10  Yer.,  260, 
and  1  Greenl.  Ev.,  280,  §  233.  He  distinguished  this 
case  from  Hensley^s  case,  because  there  the  admissions 
held  to  be  evidence  were  made  before  the  offense  was 
committed,  and  cited,  1  Greenl.  Ev.,  §  181,  showing  a 
similar  distinction  as  to  bankrupts.  As  to  the  want  of 
a  venire^  he  cited  the  Code,  5242. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  jointly  indicted  in  the  Crim- 
inal Court  of  Davidson  county,  with  one  Henry  Edwards, 
for  stealing  a  cow. 

At  the  January  Term,  1870,  upon  his  application,  he 
was  tried  for  the  offense  separately,  and  convicted,  and 
sentenced  to  three  years'  confinement  in  the  Penitentiary. 
A  new  trial  was  refused,  and  the  defendant  below  ap- 
pealed in  error  to  this  Court.  The  question  made  be- 
fore us  arises  upon  a  bill  of  exceptions  taken  to  the  ac- 
tion of  the  court  during  the  progress  of  the  trial,  in  re- 
fusing to  admit  certain  proof  proposed  to  be  made  by  de- 
fendant. Defendant  introduced  a  witness  by  whom  he 
proposed  to  prove  that  Henry  Edwards  had  stated  to  the 
witness,  that  he  (Edwards)  had  bought  the  cow  from  one 
Dillon,  and  that  defendant,  Sible,  had  nothing  to  do  with 
the  purchase,  and  was  not  in  any  manner  interested  in  it; 
that  Dillon  delivered  the  cow,  and  Edwards  sent  to  de- 
fendant to  send  hands  to  slaughter  it  the  next  morning. 
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The  Attorney  General  objected  to  the  foregoing  de- 
clarations of  Edwards,  or  to  any  admissions  that  he,  and 
not  the  defendant,  was  guilty  of  said  charge,  being  proved, 
and  the  objection  was  sustained. 

This,  it  is  insisted  by  the  attorney  for  tlie  plaintiff  in 
error,  was  error,  and  the  case  of  Hensley  v.  State,  9  Hum., 
244,  is  cited  and  relied  upon  as  authorizing  the  admis- 
sion of  the  testimony  offered.  We  think  that  case  and 
this  are  essentially  different. 

The  declarations  were  made  by  Edwards  after  the  of- 
fense was  committed,  and  he  was  jointly  indicted  with 
Sible  for  it;  and  while  under  indictment  for  the  offense, 
he  could  not  have  been  examined  as  a  witness  in  the 
case,  either  for  or  against  the  defendant  on  trial,  if  he 
had  been  personally  present  in  court:  1  Greenl.  Ev.,  § 
363.  To  allow  testimony  of  the  character  proposed, 
would  hold  out  temptation,  and  afford  facilities  for  sim- 
ulating such  defense,  where  no  real  foundation  for  it  ex- 
isted. 

The  case  of  Hensley  v.  The  State,  goes  quite  as  far  as 
we  think  it  consistent  with  the  well  established  rules  of 
evidence  to  go,  and  we  are  not  inclined  to  extend  the 
principle  of  allowing  declarations  of  third  persons  to  be 
given  in  evidence,  either  to  criminate  or  exonerate  a  de- 
fendant in  criminal  prosecution.  The  proof  in  the  case 
of  The  State  v.  Hensley,  was  circumstantial.  No  connec- 
tion was  shown  to  exist  between  the  defendant  and  the 
party  whose  threats  it  was  proposed  to  prove.  The 
threats  defendant  offered  to  prove  were  made  before  the 
commission  of  the  offense,  and  it  was  proposed  to  show 
that   the    party   making  them   was    in  the   neighborhood 
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when  the  offense  was  committed.  We  are,  therefore,  of 
opinion,  there  was  no  error  in  rejecting  the  testimony 
offered. 

No  bill  of  exceptions  setting  out  the  evidence  heard 
upon  the  trial,  is  in  the  record,  and  we  are  bound  to 
presume  it  was  sufficient  to  warrant  the  verdict.^ 

The  record  ^'does  not  embody  the  venire  facias/^  or 
Tontain  any  recitals  showing  its  return,  or  the  action  of 
the  court  upon  its  return.  While  this  omission  by  Sec. 
5242  of  the  Code,  is  declared  not  to  be  so  material  as  to 
entitle  the  defendant,  who  has  been  tried  upon  the  mer- 
its and  convicted,  to  a  new  trial,  an  arrest  of,  or  reversal 
of  the  judgment,  yet  the  failure  of  the  clerk  "to  em- 
body in  the  record  the  venire  facias^  is  regarded  as  such 
neglect  of  his  official  duty  as  to  operate  as  a  forfeiture  of 
all  costs  tti  which  the  clerk  would  otherwise  be  entitled: 
Code,  5243. 

We,  therefore,  affirm  the  judgment  of  the  Criminal 
Court,  and  direct  that  in  the  taxation  of  the  costs,  no 
costs  shall   be  taxed  in  favor  of  the  clerk  of  that  court. 


^ThiR  point  is  repeated  in  Harris  v.  The  Staie^  in  an  opinion  by  Nel- 
son, J.,  delivered  March  10, 1871:  "A  motion,  unsupported  by  any  reasons 
in  arrest  of  judgment  was  made  and  overruled,  bat  no  bill  of  exceptions 
was  tendered ;  and  it  is  now  insisted  that  the  judgment  should  be  reversed 
because  it  does  not  appear  that  there  was  any  evidence  to  support  the  ver- 
dict. To  this  we  answer,  that  the  Circuit  and  Criminal  Courts  of  Mont- 
gomery county  are  courts  duly  established  by  law;  that,  in  the  absence  of 
anything  to  the  contrary,  the  proceedings  are  presumed  to  be  correct ;  that 
this  Court  has  no  power  to  reverse  them  upon  broad  motion ;  that  the  legal 
presumptions  are,  that  there  was  ample  evidence  before  the  jury  to  justify 
the  verdict ;  and,  if  tliere  was  not,  the  Criminal  Court  would  have  granted  a 
new  trial.  That  these  presumptions  can  only  be  rebutted  by  setting  out 
the  evidence,  in  a  bill  of  exceptions,  so  as  to  show  that  the  Criminal  Court 
was  in  error,  has  bo  frequently  been  ac^udged,  in  civil  as  well  as  criminal 
cases,  in  this  State,  that  it  is  needless  to  cite  authorities. 
Affirm  the  judgment* 


ARGUED   AND    DETERMINED 

IK  THE 

SUPREME  COURT  OF  TENNESSEE, 

XY}B  THE 

WESTERIN   DIVISION. 
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1.  Jurisdiction.     V,  S,  Cemeteries,    The  juriBdiction  of  the  United  States 

over  the  United  States  Cemeteries,  under  the  cession  of  1867,  c.  44,  is 
not  exclusive  of  the  right  of  the  State  to  punish  offenses  committed 
therein,  nor  of  their  right  to  serve  process^ 

2.  Same.    Same,     Tempotxtry  occupation  of  adjacent  grouTid.    During  the 

temporary  occupation  of  the  adjacent  ground,  used  by  the  United 
States  forces  while  preparing  the  Cemetery  grounds,  the  jurisdiction 
was  exclusive,  in  the  United  States,  so  that  the  State  could  not  punish 
a  misdemeanor  committed  therein  during  such  occupation. 


FKOM   HARDIN. 


Circuit  Court,  March  Term,  1869,  J.  F.  MoKikney, 
Special  J.,  presiding. 

T.  P.  Bateman,  for  the  Plaintiff  in  error. 

Attorney  General  Heiskell,  for  the  State. 
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Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  and  convicted  in 
the  Circuit .  Court  of  Hardin  county,  for  unlawfully  sell- 
ing spirituous  liquors  on  the  Sabbath  day.  It  was  ad- 
judged that  he  should  pay  a  fine  of  twenty-five  dollars 
and  the  costs  of  the  prosecution;  and  from  this  judgment 
he  prosecutes  this  appeal  in  error  to  this  Court.  The 
proof  shows,  clearly,  that,  on  a  Sunday  in  April,  1868, 
the  plaintiff  in  error  sold  and  received  payment  for  "three 
drinks  of  whisky,  at  Pittsburg  Landing;  that  the  sale 
was  made  some  forty  or  fifty  yards  outside  of  the  ceme- 
tery inclosure  at  that  place,  and  outside  the  corner  post 
designating  the  line  of  the  Government  fence,  but  within 
the  lines  occupied  by  the  ofiicers,  soldiers  and  employes; 
that  he  was  closer  to  the  cemetery  inclosure  than  the 
soldiers'  tents,  and  between  them  and  the  inclosure;  that 
the  houses  occupied  by  the  employes  were  "scattered 
around  his  establishment;  that  there  were  United  States 
soldiers,  officers  and  employes  there  at  the  time,  at  work 
on  the^cemetery  grounds,  and  the  house  occupied  by  him 
was  put  up  after  they  were  stationed  there.  The  plain- 
tiff in  error  proved  that  a  paper,  purporting  to  be  an 
extract  from  Special  Order,  No.  34,  which  was  signed 
"By  command  of  Maj.  GenM  Geo.  H.  Thomas,  A.  W. 
Wills,  Brevet  Lt.  Col.,  and  A.  Q.  M.,  in  charge  of  Cem- 
eteries at  Corinth  and  Pittsburg  Landing,"  was  in  the 
handwriting  of  said  Wills.  This  order  states  that  "H. 
Harbert  &  Co.,  (composed  of  H.  Harbert  and  C.  W. 
Wills,)  are  hereby  appointed  sutlers  for  the  employes 
in  government  service  engaged  in  the  construction  of  the 
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National  Cemetery  at  Pittsburg  Landing,  Tennessee,  and 
are  authorized  to  sell  merchandize,  or  other  articles  the 
said  employes  may  from  time  to  time,  need." 

The  reading  of  this  order  was  objected  to  on  the  part 
of  the  State,  but  the  objection  was  overruled.  Among 
other  things,  the  Circuit  Court  instructed  the  jury,  "if 
the  proof  showed  that  the  selling  of  the  liquor  was  within 
the  boundary  of  the  ten  acres  ceded  by  the  State  of  Ten- 
nessee to  the  United  States  for  a  National  Cemetery,  that 
the  courts  would  have  no  jurisdiction  of  the  cause;  but 
on  the  contrary,  if  from  the  evidence,  the  jury  beUeved 
that  the  sale  was  outside  of  the  ten  acres  so  ceded,  that 
the  court  would  have  jurisdiction;  that  the  distance  was 
immaterial,  nor  did  it  matter  if  the  officers,  soldiers  and 
employes  of  the  Government  had  their  quarters  around 
and  beyond  the  house  where  the  liquor  was  sold,  and 
were  occupying  the  same."  The  Court  further  charged 
that  "a  preponderance  of  proof  was  sufficient  to  warrant 
a  verdict  of  guilty;  and  that,  in  prosecutions  of  this  char- 
acter, the  law  did  not  require  such  quantum  of  proof  as 
would  exclude  reasonable  doubt." 

The  solution  of  the  main  question  depends  upon  the 
construction  to  be  given  to  the  Act  of  9fch  of  March,  1867, 
c.  44,  entitled,  "An  Act  to  cede  to  the  United  States 
the  jurisdiction  over  the  National  Cemeteries  in  this 
State,  and  to  protect  the  same."  The  Act  is  framed  in  a 
very  loose  and  inartiiicial  manner,  but  its  meaning  can 
probably  be  ascertained  with  reasonable  certainty.  The 
first  section  provides  that  "the  exclusive  jurisdiction  over 
the  several  tracts  of  land  and  parcels  of  ground,  with  the 
appurtenances  thereto,  obtained,  purchased,  used  or  occu- 


144  JACKSON : 


Wills  tJ.  The  Stale. 


pied  for  burial  purposes,  by  or  for  the  United  States, 
hereinafter  described  by  their  names  and  location,  with 
the  premises  thereto  aUachedy  for  officers^  and  soldier^  qiuir^ 
terSy  and  for  guards,  is  hereby  ceded  to  the  United  States; 
Provided^  hoiDevery  that  jurisdiction  thereof  shall  be  re- 
tained by  the  State  of  Tennessee,  so  far  as  to  punish  of- 
fenders against  this  law,  by  presentment  or  indictment, 
and  fine  and  imprisonment,  as  hereinafter  provided." 

In  the  description  of  cemeteries,  no  mention  is  made 
of  Pittsburg  Landing,  eo  nomine,  but  that  place  is  de- 
scribed as  "Shiloh  National  Cemetery,  containing  about 
ten  acres,'^  and  we  know,  historically,  that  the  two  places 
are  treated  as  the  same.  Section  2  provides,  **that  the 
exchisive  jurisdiction  over  all  tracts  and  parcels  of  land, 
with  the  buildings  and  appurtenances  belonging  to  the 
same,  including  the  quarters  for  officers,  keepers,  guards, 
or  soldiers,  in  charge  of  the  same,  and  the  premises  con- 
nected therewith,  now,  or  at  any  time  hereafter,  pur- 
chased, used,  or  occupied  by  the  United  States,  their  offi- 
cers, or  agents,  for  cemeteries  or  burial  places,  within 
the  limits  of  the  State,  is  hereby  ceded  to  the  United 
States;  and  whenever  such  premises  shall  be  no  longer 
required,  used  or  occupied  by  the  United  States,  the  ju- 
risdiction of  such  abandoned  property -may  revert  to  the 
State  of  Tennessee. 

The  third  section  exonerates  the  property  from  State 
and  municipal  taxation,  until  the  jurisdiction  shall  have 
reverted;  and  provides  that,  "the  title  and  possession 
to  the  said  cemeteries,  grounds,  buildings  and  appurte- 
nances shall  be  protected  to  the  United  States,  and  no 
process   of    any   courts  shall    be    permitted    against    the 
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same,  or  to  dispossess  the  officers,  or  agents  of  the  Unit- 
ed States  thereof,  >vithout  restricting  any  just  claim  for 
damages  or  value  in  the  form  or  mode  provided  by  the 
United  States  for  prosecuting  the  same/'  The  fourth 
section  provides  for  the  punishment  of  any  offender  guil- 
ty of  a  voluntary  injury  to,  or  mutilation  of,  the  graves, 
monuments,  &c.  See  Pamphlet  Acts,  1866  7,  pp.  64,  65. 
In  construing  this  legislative  grant,  we  are  of  opin- 
ion that  the  words,  in  the  first  section,  "with  the  prem- 
ises thereto  attached,  for  officers'  and  soldiers'  quarters;'' 
and  the  words  in  the  third  section,  "with  the  buildings 
and  appurtenances  belonging  to  the  same,  including  the 
quarters  for  officers,  keepers,  guards  or  soldiers,  in  charge 
of  the  same,  and  the  premises  connected  therewith,"  are 
fugitive  and  temporary  in  their  nature;  and  in  view  of 
the  nature  of  the  thing  granted,  and  the  purposes  for 
which  the  grant  was  made,  are  to  be  regarded  as  ceding 
to  the  United  States,  not  only  the  jurisdiction  over  the 
ten  acres  of  land,  but  jurisdiction  over  such  of  the  land 
immediately  adjoining,  as  was  used  or  occupied  for  offi- 
cers' and  soldiers'  (juarters,  and  for  guards  or  soldiers  in 
chaise  of  the  cemetery  and  the  buildings  immediately 
adjacent  thereto.  That  the  grant  relates  only  to  the  tem- 
porary occupation  of  the  adjacent  lands,  while  the  ceme- 
tery and  the  buildings,  if  any,  thereon  and  thje  fencing 
around  the  land,  are  in  process  of  construction  or  repair, 
is  manifest  from  the  provision  in  the  third  section,  that 
whenever  such  premises,  (referring  to  the  premises  adja- 
cent,) are  no  longer  required,  used  or  occupied  by  the 
United  States,  the  jurisdiction  of  such  abandoned  property 

may  revert   to  the   State   of  Tennessee,      There   was   an 
10 
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obvious  propriety  in'  conferring  this  limited  and  exclusive 
jurisdiction,  as  the  officers,  keepers,  guards  or  soldiers, 
would,  most  probably,  be  under  the  control  of  the  United 
Slates,  and  any  offense  committed  within  the  lines  of  their 
occupation,  would  be  governed  by  the  laws  of  Congress, 
•  or  the  army  regulations.  But  the  words  "exclusive  juris- 
diction," must,  upon  any  known  or  reasonable  construe^ 
tion,  be  limited  to  the  object  and  purposes  of  the  grant; 
and  it  is  not  to  be  presumed  that  the  State  of  Tennessee 
would  yield,  or  that  the  United  States  would  accept,  the 
exclusive  jurisdiction  of  all  the  crimes  or  misdemeanors 
committed  within  the  limits  of  the  cemetery,  or  the  prem- 
ises adjacent,  when  there  is  no  actual  occupation,  on  the 
part  of  the  United  States,  by  officers,  keepers,  guards  or 
soldiers,  for  purposes  connected  with  the  cemetery.  Al- 
though the  State  agrees,  in  section  four,  that  the  title  of 
the  United  States  shall  be  protected,  it  was  not  the  in- 
tention so  to  divest  the  State  of  her  soverignty  as  to  give 
absolute  impunity  to  all  offenses  against  the  State  within 
the  cemeteries  and  grounds  adjacent,  when  not  in  the  ac- 
tual occupation  of  the  United  States.^ 

To  give  this  construction  to  the  grant,  would  be  to 
hold,  that  the  cemetery  is  a  "City  of  Refuge"  for  all  of- 
fenders againsi,  the  laws  of  the  State.  It  was  not  the 
intention  of  the  grant,  that  the  land  should  be  used  for 
any  other  purpose  than  that  of  a  cemetery  for  the  repose 
of  the  dead;  and  the  exclusive  jurisdiction  conferred,  re- 
lates, alone,  to  the  measures  necessary  to  be  adopted  by 
the  United  States,  from  time  to  time,  in  order  to  effectu- 
ate this  cardinal  purpose.  It  was  held,  in  United  States 
V.  Coryell^  2  Mason,  60,  that,  "the  purchase  of  lands  by 


APRIL  12,  1871.  147 


Wills  V.  The  State. 


the  United  States,  for  public  purposes,  within  the  territo- 
rial limits  of  a  State,  does  not,  of  itself,  oust  the  juris- 
diction, or  sovereignty,  of  such  State  over  the  lauds  so 
purchased/^ 

The  Constitution  prescribes  the  only  mode  by  which 
they  can  hold  land  as  a  sovereign  power,  and  therefore, 
they  hold  only  as  an  individual  when  they  obtain  it  in 
any  other  manner.  In  cases  cited  in  Paschal's  Anno- 
tated Constitution,  137,  whether  the  power  conferred 
upon  Congress  in  the  National  Constitution,  Article  1, 
Section  8,  to  purchase  a  district  for  the  seat  of  Gov- 
ernment and  "to  exercise  like  authority  over  all  places 
purchased  by  the  consent  of  the  Legislature  of  the  State 
in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock  yards  and  other  needful  build- 
ings," was  intended  to  include  such  a  purchase  as  that 
under  consideration,  it  is  needless  to  discuss;  and  it 
may  be  assumed,  that  the  acquisition,  for  the  purposes 
intended,  is  within  the  spirit  of  that  instrunient.  Mr. 
Justice  Story  says,  that  "a  great  variety  of  cessions  have 
been  made  under  this  power,  and  generally,  there  has 
been  a  reservation  of  the  rights  to  serve  all  State  pro- 
cess, civil  and  criminal,  upon  persons  found  therein:" 
Story  on  Const.,  §  1226.  See,  also.  Act  of  1795,  ss. 
1,  2;  1828,  sec.  2;  Brightley's  Dig.,  489,  sections  181, 
182,   184. 

From  the  peculiar  nature  of  the  legislative  grant 
under  consideration,  and  the  special  and  only  purpose 
for  which  it  was  made,  it  may  be  fairly  implied,  that 
the  exclusive  jurisdiction  granted,  is  limited  to  the  pur- 
poses and  circumstances   we  have  indicated.      We,  there- 
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fore,  hold,  that,  as  the  proof  shows  that  when  the  mis- 
demeanor alleged  in  this  case  is  supposed  to  have  been 
committed,  the  United  States  had  actual  possession  of 
the  premises,  by  reason  of  the  guard  of  soldiers.  His 
Honor  erred  in  his  instructions  to  the  jury,  and  should 
have  charged  that  the  Circuit  Court  had  no  jurisdiction 
of  the   offense. 

His  Honor  also  erred  in  his  charge,  as  to  the  pre- 
ponderance  of  proof  and  reasonable  doubts.  The  benev- 
olent and  long  cherished  maxims  of  the  law  on  these 
subjects,  are  applicable  to  criminal  prosecutions  of  every 
grade,  as  we  held  in  a  case  at  the  last  Term  in  Knox- 
ville. 

Let   the  judgment  be   reversed   and   arrested,  and  the 
defendant   discharged. 


Charles  King  v.  The  State. 

Indictment.  Averment  of  time.  The  Code,  5124,  does  not  dispen<ie 
with  the  gtatement  of  time  in  an  indictment;  it  only  allows  a  more 
general  statement.^ 


FROM   HAYWOOD. 


*In  The  State  v.  TTt/fe,  where  the  indictment,  found  in  July,  charged  the 

offense  as  committed  on  the day  of  April,  of  the  same  year,  it  was 

Iield  good :  Jackson,  May  10,  1871. 
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Circuit  Court,  May  Term,  1870.  Before  Wm.  P. 
Bond,  J. 

B.  P.  Boyd,  for  the  prisoner,  insisted  that  the  indict- 
ment was  defectiv^e  for  want  of  a  specific  statement  of  a 
time  when  the  offense  was  committed,  citing  1  Wharton's 
Cr.  Law,  sec.  262;  Bolton  v.  Slate,  5  Cold.,  661. 

Attorney  General  Heiskell,  for  the  State,  cited  the 
Code,  5124,  and  insisted  that  the  first  clause  of  that 
section  dis^iensed  with  the  allegation.  "The  time  at 
which  the  offense  was  committed  need  not  be  stated  in 
the  indictment,^'  and  that  the  remainder  of  the  sentence, 
was  only  to  allow  a  more  general  statement,  where  time 
was  alleged,  than  would  be  good  at  common  law.  If  it 
had  not  been  intended  to  dispense  with  the  statement 
altogether,  it  was  only  necessary  to  say:  It  is  sufficient 
in  an  indictment  to  state,  generally,  that  the  offense  was 
committed  before  the  finding  of  the  indictment.  This 
would  have  made  the  change,  which,  on  the  hypothesis 
of  the  prisoner's  counsel,  the  Legislature  intended. 

The  time  alleged  in  an  indictment  need  not  be  proved 
as  laid,  and  the  principle  of  pleading  in  the  Code  is, 
that  what  need  not  be  truly  alleged,  need  not  be  alleged 
at  all.  In  regard  to  venue,  which  is  much  more  mate- 
rial, the  next  section  dispenses  with  that  in  unquestion- 
able terms.  Why  dispense  with  that  material  averment 
which  requires  proof  as  laid,  and  retain  this  immaterial 
one   which  need  not  be  proved  as  laid. 

But  if  it  is  necessary  to  charge  that  an  offense  was 
committed  before  the  finding  of   the  bill,  then    the    bill 
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speaks  from  the  time  of  its  being  found.  If  it  avers 
that  a  thing  was  then  done^  then  it  does  allege,  ^'gen- 
erally," that  it  was  done  before  the  finding.  To  say 
that  the  defendant  did  feloniously  steal,  is  not  an  aver- 
ment that  he  is  now  stealing,  that  he  "stofe"  to-morrow, 
but  heretofore;  that  is,  that  before  the  finding  of  this  bill, 
in  which  this  allegation  is  contained,  he  did  steal. 

]Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted,  by  a  jury,  in 
the  Circuit  Court  of  Haywood  county,  of  larceny,  and 
sentenced  to  the  penitentiary  for  the  term  of  five  years, 
and  judgment  was   pronounced  accordingly. 

The  only  error  insisted  upon  is,  that  the  court  below 
should  have  quashed  the  indictment  upon  the  motion  of 
defendant,  or  have  arrested  the  judgment. 

The  objection  taken  is,  that  no  time  is  specified  in 
the  indictment,  at  which  the  offense  was  committed. 
The  only  allegation  of  the  time  of  the  commission  of 
the  offense  is,  "on  the  day  of ,  1870.'' 

We  do  not  consider  this  a  suflScient  allegation  ac- 
cording to  the  rules  of  the  common  law;  nor  is  it  in 
compliance  with  section  5124  of  the  Code,  which  mate- 
rially modified  the  law  as  previously  recognized  in  this 
State. 

"We  are  of  opinion  that,  by  sectiou  5124  of  the  Code, 
it  was  intended  to  declare  that  it  was  not  necessary 
to  state  the  true  date  at  which  an  offense  was  com- 
mitted, when  time  was  not  a  material  ingredient  in 
the  offense,  but  that  it  was  necessary  to  state  some   day 
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before  the  fioding  of  the  indictment,  or  that  the  indict- 
ment should  allege  that  the  offense  was  committed  be- 
fore  the    finuing   thereof. 

So  that  no  change  is  made  by  ,this  section  in  the 
law  as  it  has  always  existed  in  Tennessee,  except  the 
one,  of  very  questionable  propriety,  allowing  the  general 
allegation  that  the  offense  was  committed  "before  the 
finding  of  the  indictment, ^^  to  be  substituted  for  the  al- 
legation that  it  was  committed  on  a  particular  day. 

It  is  not  an  insensible  or  irrational  requirement  of 
the  common  law,  that  a  day  certain,  should  be  alleged 
in  the  indictment  as  the  time  of  the  perpetration  of  the 
offense. 

If  it  be  conceded  that  it  is  illusory  so  far  as  it  pur- 
ports to  notify  the  defendant  of  the  real  time  of  the 
commission  of  the  offense,  it  is  nevertheless  of  practical 
utility  in  giving  him  an  opportunity,  by  motion,  to  quash, 
or  by  demurrer,*  to  free  himself  from  vexatious  litiga- 
tion and  the  State  from  '  needless  costs,  whenever,  from 
the  time  stated  on  the  face  of  the  indictment,  of  the 
commission  of  the  offense,  it  appears  that  the  prosecu- 
tion is  barred  by  the   statute  of  limitations. 

It  is  argued  by  the  Attorney  General,  that  it  must 
be  necessarily  inferred,  from  the  terms  of  the  indict- 
ment, when  it  charges  that  defendant  "did  feloniously 
steal,  take  and  carry  away  a  certain  bale  of  lint  cotton," 
&c.,   that    the   felony   was    committed    before   the   finding 

^  But  this  point  ia  decided  otHcrwisc :  Slate  v.  Bowlingf  10  Hum.,  52. 
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thereof,  that  the  language  clearly  implies  that  the  act 
charged  was  done  before  the  indictment  was  found.^ 

This  is  certainly  a  correct  grammatical  construction 
of  the  language  employed  in  the  indictment. 

But  we  can  not  see  that  this  construction  relieves  the 
difficulty. 

In  effect  and  meaning,  the  statute  says  you  may  dis- 
pense with  the  allegation  that  the  offense  was  committed 
on  a  particular  day,  by  alleging  that  the  offense  was 
committed  before  the  finding  of  the  indictment. 

And  we  hold,  that,  in  such  case,  it  must  be  alleged 
in  the  indictment,  as  a  substantive  fact,  that  the  offense 
was  committed  before  the  finding  thereof,  and  not  be  left 
to  be  inferred  from  other  independent  facts  charged,  or 
reasoned  out  by  construction. 

It  is  surely  no  more  difficult  to  follow  forms  or  rules 
sanctioned  by  long  usage,  and  approved  by  the  experi- 
ence of  eminent  jurists,  than  to  devise  new  ones  in  tlieir 
stead,  and  this  we  have  do  authority  to  do. 

While  improvements  upon  the  rules  of  practice,  and 
upon  the  law  itself,  should  not  be  rejected  simply  be- 
cause they  are  innovations;  on  the  other  hand,  innova- 
tions upon  established  systems  ought  to  be  adopted  cau- 
tiously, and  only  when  they  are  manifestly  improvements. 

It  is  very  easy  for  a   District   Attorney,  with  reason- 


^  This  doea  not  accurately  state  the  Attorney  General's  position.  It  was^ 
that  an  allegation  in  the  indictment,  that  the  defendant  *^did/'  was  an  ex- 
press averment  that  it  was  done  before  the  time  of  the  indictment,  and  not 
a  mere  inference.  If  he  "did  it,"  he  did  it  before  that  time — not  in  the 
future,  but  in  the  past. 
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able  attention  to  his  duties,  to  frame  his  indictments 
correctly. 

If,  however,  from  inattention  or  other  cause,  he  fails 
to  allege  in  bis  indictment  or  presentment,  a  specific  day 
on  which  the  offense  was  committed,  and  also  fails  to 
specifically  allege  that  the  offense  "was  committed  before 
the  finding  of  the  indictment,^'  the  indictment  can  not  be 
sustained  by  construction,  inference  or  intendment,  but 
must  be  held  bad  at  common  law  and  under  our  Slate 
law. 

It  follows,  that  the  court  below  erred  in  refusing  to 
quash  the  indictment.  The  motion  to  quash,  in  our 
practice,  being  a  substitute  for  demurrer,^  the  judgment 
must  therefore  be  arrested,  and  the  prisoner  must  be  re- 
manded to  the  Circuit  Court  of  Haywood  county,  to  be 
held  to  answer  the  charges  against  him,  upon  a  sufficient 
indictment. 

The  State  will  pay  the  costs  of  this  prosecution,  which 
have  accrued  on  behalf  of  the  State. 


*It  is  held  otherwise  in  Jones  v.  State,  6  Hum.,  435,  437;  and  in  State  v, 
WtUiSf  3  Head.,  157.  See  alno  Jetton  v.  StcUe,  Meigs,  192,  and  HendU  v. 
State^  post;  also,  State  y  JpneSj  5  Ala.,  0(}6« 
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Buchanan  Fowler  v.  The  Staie. 

Ikdictment.    Joinder  of  offenders  and-  offenses.    An  indictment  against  two 
persons  for  assault  and  battery  upon  three  persons,  is  good. 


FROM    HENRY. 


Appeal  from  the  Circuit  Court,  January  Term,  1871. 
J.  D.  Porter,  J.,  presiding. 

W.  D.  L ANNUM,  for  plaintiff  in  error. 

Attorney  General  Heiskell,  for  the  State. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  indictment  in  this  case,  charges  two  persons  with 
committing  an  assault  and  battery  upon  three,  and  it  is 
insisted  that  the  Circuit  Court  erred  in  refusing  to  quash 
it  upon  motion,  because  three  offenses  are  thereby  em- 
braced in  one  count.  It  is  neither  a  legal  nor  physical 
impossibility  that  two  persons,  by  one  and  the  same  act, 
could  commit  the  same  identical  offense.  Mr.  Russell 
says:  ''It  was  formerly  holden  that  a  person  could  not 
be  prosecuted  on  one  indictment  for  assaulting  two  per- 
sons, each  assault  being  a  distinct  offense.  But  the  case 
has  subsequently  been  treated  as  one  which  was  not  well 
considered;  and  the  court  said:  'Can  not  the  king  call 
a  man  to  account  for  a  breach  of  the  peace,  because  he 
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broke  two  heads  instead  of  one?'"  1  Riiss.  on  Crimes, 
5th  Am.  ed.,  759.  So,  "  It  has  been  said  that  a  person 
could  not  be  indicted  for  assault  on  two  distinct  parties 
in  the  same  indictment;  but  this  doctrine  is  now  ex- 
ploded." 2  Chit.  Cr.  Law,  Riley's  ed.,  582,  in  note 
citing  2  Ld.  Raym.,  1572;  2  Burr.,  984.*  See,  also,  1 
Waterman's  Archb.  Cr.  Pr.,  314,  315. 
Affirm  the  judgment. 


The  State  v.  Stephen  Irvine. 

1.  Pbesentment.    Selling  liquor  ai  Elections^    Duplicity,    An  indictment 

or  presentment  is  not  double,  which  chargefl  that  the  defendant  'Mid, 
on  election  day,  sell,  give,  vend  and  retail,  spirituous,  vinous  and  fer- 
mented liquors,  to  T.  W.,*  near  the  election  ground."* 

2.  Same.    Same.    Such  presentment  is  good,  without  charging   that  an 

election  wad  held.  The  charge  that  it  was  on  election  day  sufficiently 
cliarges  that  the  election  was  held. 


FROM    MADISON. 


Circuit  Court,   W.  P.  Bond,   J.,  presiding.      October 
Term,  1870. 

Attorney  General  Heiskell,  for  the  State. 

Carutherh  &  Mallory,  for  defendant,  insisted  that 
the  indictment  was  bad   for  duplicity,  "give"  importing 

^  See  State  v.  Alley ,  ante,  8.    *  What  is  near?    See  Maw's  v.  Staie^  post^  — . 
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a  different  offense  from  "sell,  vend  and  retail,"  citing 
1  Whart.  Cr.  L.,  382,  and  cases  cited,  especially  Miller 
V.  State,  5  How.  Miss.,  250;  Arch.  Cr.  PL,  49;  WhUe- 
aide  v.  State,  4  Cold.,  175.  That  the  presentment  ought 
to  allege  that  an  election  was  held  on  that  day.  The 
presentment  follows  the  statute;  but  that  is  insufficient: 
Bradford  y.  State,  3  Hum.,  370;  Staie  v.  Ladd,  2  Swan, 
226;  Hai^ison  v.  State,  2  Cold.,  232;  Pearce  w  State,  1 
Sneed,  ()3.  Offense  must  be  charged  with  certainty:  1 
Ch.  Cr.  L.,  228. 

Deaderick,  J.,  delivered    the  opinion  of  the   Court. 

The  presentment  in  this  case  was  quashed  in  the 
Circuit  Court  of  Madison  county.  It  charges  "that  one 
Stephen  Irvine,  late  of  said  county,  grocer,  on  the  26th 
day  of  March,  1870,  on  election  day,  with  force  and 
arms,  in  the  county  aforesaid,  did  then  and  there,  will- 
fully and  unlawfully,  sell,  give,  vend  and  retail,  spiritu- 
ous, vinous  and  fermented  liquors,  to  one  Theodorick 
Webb,  near  the  election  ground,  in  the  City  of  Jack- 
son," &c. 

The  objections  taken   to  the   presentment   are: 

1.  That  it  is  bad,  because  it  charges  at  least  two 
distinct  offenses  in  the  same  count. 

2.  That  it  does  not  aver  that  any  election  was  held 
upon   "election  day." 

The  statute  provides,  "that  no  liquor  shop  in  this 
State  shall  be  kept  open  on  election  days,  nor  shall  any 
person,  on  said  days,  give  or  sell  intoxicating  liquors  to 
any  person,  at  or  near  an  election  ground:"  Acts  of 
1869-70,  p.  24. 
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The  object  of  the  law  is,  to  prevent  the  use  of  liquor 
upon  "election  day;  and  if  given  or  sold  on  that  day, 
at  or  near  the  election  ground,  that  object  would  be  de- 
feated« 

In  the  case  of  The  State  v.  JopUng,  10  Hum.,  419, 
where  the  presentment  charged  in  a  single  count,  that 
the  overseer  neglected  to  mile  mark,  and  put  up  pointers 
at  the  forks  of  the  road,  the  Court  say:  "We  see  no 
reason  why  there  should  be  two  presentments  [counts]  in 
such  a  case." 

The  presentment  was  quashed  below,  and  upon  ap- 
peal in  error  to  this  Court,  the  judgment  was  reversed, 
and  the  cause  remanded  for  further  proceedings. 

The  reasons  assigned  in  that  case,  why  both  oflfenses 
might  be  charged  in  the  same  count,  were,  that  the  du- 
ties were  prescribed  by  the  same  Act;  were  of  the  same 
character;  and  failure  to  perform  them  was  punishable 
by  the  same   penalty. 

The  case  in  4  Hum.,  25,  is  not  in  conflict  with  the 
principles  settled  in  this  case;  but  the  reason,  in  that 
case,  why  the  two  cases  could  not  be  joined  together  in 
the  same  count,  was,  that  the  punishment  provided  by 
the  statute  was  different — in  the  one  case  being  limited 
to  $5,  and  in  the  other  to  $50. 

The  offenses  of  selling  and   giving  away  liquor,  are 
created   by  the  act  of  December  9,  1869,  and  are  of  the 
same   character,  and   punishable   alike,  and   both    offenses 
tend  to  produce  the  same  evils,  which  it  is  the  object  of 
the  statute  to  prevent. 

On  the  other  hand,  it  has  been  held  by  this  Court, 
in    a   case    of    felony,    that  where    two    distinct   offenses 
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were  charged  in  the  alternative,  in  the  same  count,  the 
indictment  was  bad:   4  Cold.,  18t3. 

It  may  be  regarded  as  the  settled  law  in  felony 
cases,  that  there  may  be  a  joinder,  of  distinct  oflFenses 
when  they  are  of  the  same  nature,  and  admit  of  the 
same  plea  and  judgment,  as  well  as  of  several  offenders  in 
the  3ame  indictment;  but  each  distinct  offense  should  be 
charged  in  a  separate  count:   9  Yer.,  333;    1  Cold.,  175. 

Following  the  case  in  10  Hum.,  we  hold  that  in 
misdemeanors,  when  two  offenses  of  the  same  character 
are  created  by  the  same  statute,  and  are  punishable  in 
the  same  manner,  that  they  may  be  joined  in  the  same 
count  of  an  indictment  or  presentment. 

The  other  objection  is,  that  the  presentment  does  not 
aver  that  any  election  was  held  upon  that  day  upon 
which  it  is  charged  the  offense  was   committed. 

The  charge  in  the  presentment,  is  in  the  words  of 
the  statute  creating  the  offenses;  and  we  are  of  opinion 
that  the  averment  that  the  defendant  sold,  &c.,  on  elec- 
tion day,  near  the  election  ground,  &c.,  necessarily  im- 
ports that  an  election  was  on  that  day  held,  upon  the 
election  ground. 

It  follows  that  the  action  of  the  Court  below,  in 
quashing  the  presentment,  was  erroneous. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
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John  Ligan  v.  The  State. 

1.  CJoNSTii  UTIONAL  Law.     AppoiiUmerU  of  Judges  by  the  Bar.     The  Act 

of  1870,  c.  78,  8.  1,  authorizing  the  nelection  of  a  Judge  by  the  mem- 
bera  of  the  Bar,  in  certain  caseR,  is  not  unconstitutional,  but  valid.^ 

2.  SA^rEL     Crud  and  unusual  punishments.    Fine   and   imprisonment  in 

the  county  jail,  or   in  the  i'enitentiary,    are  not  cruel   and  unusual 
punishments,  within  the  meaning  of  the  Constitution,  Art.  1,  s.  16. 


FROM     CARROLL. 


In  the  Circuit  Court,  May  Term,  1871,  Isaac  R. 
Hawkins,  Special  J.,  presiding.  The  defendant  was 
convicted  for  feloniously  prowling  and  travelling  in  dis- 
guise, &c. 

A.  G.  Hawkins,  for  the  prisoner,  among  other  points, 
insisted  that  the  Act  of  1870,  c.  78,  s.  1,  Sess.  A.,  p.  125, 
is  unconstitutional.  That  the  Const.,  Art.  6,  s.  11,  pro- 
vides for  an  appointment^  the  Act  of  1870  for  an  election, 
in  which  the  privilege  of  the  ballot  is  restricted  to  a  fa- 
vored few,  a  departure  from  the  principle  of  universal 
suffrage  embodied  in  the  Constitution.  That  Judges 
must  be  commissioned. 

Attorney  General  Heiskell,  for  the  State,  insisted: 
That  the  Constitution  is  to  be  construed  in  view  of  the 
evil  to  be  remedied.  Judges  were  often  absent  from 
court,  and  time  was  lost.  Mr.  Gardner,  of  the  Conven- 
tion, reported  to  that  body  that  the  plan  of  selecting 
Judges   by   the   Bar    had    been    tried    in    Kentucky    and 

^See  Hundhausen  v.  T.  F»  &  M,  ins^  Co,     Jackson,    June  28,  1871 
S.  P. 
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found  to  work  well,  and  proposed  a  clause  embodying 
the  plan  in  the  Constitution.  The  Judiciary  Committee 
thought  it  was  better  to  leave  the  matter  to  the  Legisla* 
ture.  They  rejx>rted  the  change  in  Section  11,  and  made 
it  declare  that  "the  Legislature  should  have  power  to 
malte  provision  by  general  laws  for  the  appointment  of 
Special  Judges  to  hold  any  court,  the  judge  of  which 
shall  be  unable  or  fail  to  oMend  or  sU^  or  to  hear  any 
cause  in  which  the  judge  may  be  incompetent." 

The  Constitution  of  1834  made  provision  for  sickness 
alone,  not  for  incompetency  or  mere  failure  to  cUiend  or 
sit  This  act  provides  for  incompetency  and  failure  to 
attend  or  mere  failure  to  sit,  when  in  attendance.  These 
words  were  studied,  and  have  meaning.  In  the  Old 
Constitution,  no  sudden  emergency  was  provided  for. 
Sickness,  when  it  became  chronic,  or  occurred  before  a 
court,  could  be  provided  for  by  application  to  the  Gov- 
ernor. But  a  failure  to  attend  or  sit  could  only  be  met 
by  ready  and  prompt  means.  It  will  not  do  to  attribute 
an  intention  to  the  Convention  to  provide  for  the  failure 
of  a  judge  to  sit  at  a 'court,  by  means  which,  in  a  ma- 
jority of  cases,  could  only  be  brought  into  operation  after 
the  court  had  ended.  But  the  section  provides  for  a 
commission  by  the  Governor  in  cases  of  vacancy  in  the 
Supreme  Court.  Why  was  this  provision  not  extend- 
ed to  all  courts?  The  Convention  did  not  leave  the 
matter  doubtful  as  to  Supreme  Judges.  If  they  in- 
tended that  the  same  law  should  apply  to  others,  why 
discriminate?  They  confer  the  power  on  the  Legisla- 
ture  without   limit. 

The  case  of   Brogan  v.    Savage,   5  Sneed,   689,  puts 
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that  case  on  the  ground  of  consent  of  parties^  making 
the  person  chosen  an  arbitrator^  not  a  judge.  That 
was  under  a  Constitution  that  gave  no  power  to  pro- 
vide for  incom})etenc7.  This  act  was  passed  by  a 
Legislature  in  session  while  the  Convention  was.  It 
is  an  act  of  contemporaneous  construction.  The  act 
has  been  practiced  upon;  universally  accepted  as  valid. 
It  is  an  appointment  by  lawyers,  competent  to  judge, 
capable  to   make   the  selfHstion,   and   impartial. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

After  disposing  of  several  questions,  he  said:  The 
question  whether  the  judge  who  tried  this  case  was 
authorized  to  act  as  such,  is  presented  for  decision,  and 
as  there  have  been  a  number  of  such  appointments  as 
this,  by  an  election  by  members  of  the  Bar,  and  doubt 
is  entertained  as  to  the  validity  of  such  elections  or  ap- 
pointments, it  is  proper  to  examine  the  provisions  of 
the  Constitution  on  this  subject,  and  construe  them, 
that  the  question  may   be  settled. 

It  appears  from  the  record  in  this  case,  that,  on  the 

first  day  of  the   terra,   Hon.  James  D.  Porter,  the  judge 

of   the    circuit,    being    absent|    the    clerk  of    the  court, 

after  having  ascertained    the  sense  of   the   Bar   present, 

in  pursuance  of  an  Act  of  the  Legislature,  entitled  ^'An 

Act  to  provide  for  the  appointment  of  Special  Judges  in 

certain  cases,  passed   July  7th,  lb70,^'  proceeded  to  hold 

an   election   for  a    judge  to  preside  and  adjudicate  cases 

until   the  arrival  of  the  regular   judge  of   said    judicial 

circuit.       At    this    election    by    members    of    the    Bar, 

Hon.   Isaac  B.  Hawkins  was  chosen  Special  Judge,    took 
11 


162  JACKSON: 


John  Ligan  t\  The  State. 


the  oath  of  office  as  prescribed  in  said  act,  and  entered 
upon  the  duties  of  the  office.  The  trial  of  the  prisoner 
was  had  before  him,  without  objection  made  to  his 
competency   or   his   right   to   hold   said   court. 

It  is  now  insisted,  however,  as  the  facts  are  shown 
in  the  record,  that  this  election  was  unauthorized  by  the 
Constitution,  and  the  trial  and  conviction  are  nullities, 
not  being  by  a  court  or  under  the  direction  of  a  judge 
of  the  State  of  Tennessee. 

The  question  of  the  constitutionality  of  this  act  of  the 
Legislature   is   not   free   from  difficulty   by  any   means. 

The  act  of  the  Legislature  authorizes  an  election 
by  members  of  the  Bar  in  cases  where  the  "Judges  of 
any  court  of  record  (other  than  the  Supreme  Court) 
fail  to  attend,  or,  if  in  attendance,  can  not  properly 
preside  in  a   cause   or  causes  pending  in   such  court." 

The  clause  of  the  Constitution  under  which  this  Act 
of  the  Legislature  was  passed,  is  Section  11  of  Art.  6^ 
and  provides:  "No  Judge  of  the  Supreme  or  inferior 
courts  shall  preside  on  the  trial  of  any  cause  in  the  event 
of  which  he  may  be  interested,  or  where  either  of  the 
jiarties  shall  be  connected  with  him  by  consanguinity, 
or  affinity,  within  such  degrees  as  may  be  prescribed 
by  law,  or  in  which  he  may  have  been  of  counsel,  or 
in  which  he  may  have  presided  in  any  inferior  court, 
except  by  consent  of  parties.  In  case  all  or  any  of 
the  Judges  of  the  Supreme  Court  shall  be  disqualified 
from  presiding  in  the  trial  of  any  cause  or  causes,  the 
Court,  or  the  Judges  thereof,  shall  certify  the  same  to  the 
Governor  of  the  State,  who  shall  forthwith  commission 
the  requisite  number  of  men   of  law  knowledge  for  the 
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trial  and  determination  thereof/^  It  then  provides: 
"The  Legislature  may,  by  general  laws,  make  provision 
that  special  judges  may  be  appointed  to  hold  any 
court,  the  judge  of  which  shall  be  unable  or  fail  to 
attend  or  sit;  or  hear  any  cause  in  which  the  judge 
may  be  incompetent." 

It  will  be  seen,  that  in  case  of  the  judges  of  the  Su- 
preme Court,  the  Constitution  itself  provides  for  the 
Governor^H  commissioning  men  to  try  and  determine  the 
cases  in  which  they  are  incompetent.  But  in  case  of 
a  judge  of  an  inferior  court,  the  Legislature  is  left  to 
make  provision  that  special  judges  may  be  appointed 
to  hold  any  court.  It  is  not  a  provision  for  filling  a 
vacancy,  but  goes  upon  the  assumption  that  the  office 
itself  is  filled  by  the  regular  incumbent,  who  fails  to 
attend  and  sit,  or  is  incompetent  to  try  any  cause  on 
the  docket. 

After  looking  carefully  into  the  various  provisions 
of  the  Constitution  bearing  on  the  question,  wc  conclude 
that  the  Constitution  did  not  intend  to  authorize  the 
filling  of  an  office,  but  only  to  allow  the  Legislature 
to  provide  for  the  temporary  appointment  of  some  one 
to  "hold  any  court"  when  the  judge  failed  to  attend 
and  sit,  or  was  incompetent;  and  that  the  mode  of 
such  appointment  is  within  the  discretion  of  the  Legis- 
lature. We  can  see  no  objection  to  making  this  ap- 
pointment by  the  members  of  the  Bar.  It  no  more 
contravenes  the  "principle"  of  universal  suffrage  and 
election  of  all  officers  by  the  people,  as  insisted  by 
eounsel,    than    would    an  act  of    the    Legislature  which 
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should  provide  for  the  appointment  of  a  person   to  hold 
the  court,   by  the    Governor. 

The  members  of  the  Bar  are  interested  in  selecting 
the  best  man  for  the  place,  and  certainly  are  better 
qualified  to  judge  of  the  fitness  of  the  party  who  may 
be  selected  by  them,  than  the  Governor  of  the  State, 
who   may  know  nothing  on   the  subject. 

We  hold,  therefore,  there  is  nothing  in  this  objection. 

It  is  urged  that  the  penalties  imposed  by  this  Act  of 
Legislature,  under  which  defendant  stands  indicted,  are 
obnoxious  to  the  charge  of  violating  the  Bill  of  Rights, 
16th  Section,  Article  1st,  of  the  Constitution,  providing 
that  ^^cruel  and  unusual  punishment^s  shall  not  be  in- 
flicted." We  may  say,  the  punishment  here  is  neither 
-cruel  nor  unusual.  '^Fine  and  imprisonment  in  the 
county  jail"  for  the  misdemeanor,  and  for  the  felony, 
in  the  second  Section,  ^'imprisonment  in  the  peniten- 
tiary for  a  long  period,  ten  to  twenty  years,"  but  this 
is  neither  cruel  nor  unusual,  in  the  sense  of  the  Con* 
stitution.  When  we  look  at  the  evils  intended  to  be 
checked,  and  offenses  forbidden  by  this  act,  and  turn 
to  the  proof  in  this  case,  and  see  the  character  of  acts 
shown  to  have  been  committed  by  some  one,  we  feel 
no  hesitancy  in  saying,  that  whenever  parties  shall  be 
regularly  convicted  after  a  fisiir  and  impartial  trial,  in 
accordance  with  the  forms  of  law,  of  such  offenses,  we 
shall  feel  no  hesitancy  in  enforcing  sternly  the  penal- 
ties provided  by  the  statute. 

Every  home  in  this  State  is  entitled  to  be  protect- 
ed  from  intrusion  and  outrage,  whether  it  be  the  man- 
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sion  of   the    wealthy  or  the  hovel  of   the  poorest  man 
in  the   land. 

It  should  be  the  pride  and  boast  of  every  citizen 
to  make  the  law  so  effective  in  its  protective  power^ 
that  we  may  be  able  to  say  of  our  country,  as  Can- 
ning said  of  the  peasant  homes  of  England,  *^that  the 
winds  and  rains  may  enter  them,  but,  without  the  war- 
rant of  the  law,  the  King  dare  not  do  it,"  We  can 
only  attain  this  desirable  end  by  punishing  promptly  and 
severely  all  who  shall  dare,  in  violation  of  law,  to  in- 
trude upon  the  sanctities  of  that  place  in  which  no  for- 
bidden or  uninvited  foot  should  ever  be  permitted  to 
tread. 

Note. — The  case  was  reversed  on  other  points. 

[Keporter. 


James  Andrews  v.  The  State,  The  State  v.  Frank 
O'TooLE,  AND  The  State  t?.  Elbert  Custer. 

1.  Cabbyiko  Abhb.    CorutUution,    The  Act  of  1870,  c.  13,  to  prohibit  the 

carrying  of  deadly  weapons^  is  constitutional. 

2.  Constitutional  Law.    Constitution  of  U,  S,    Amendments  not  reatnc- 

turns  on  States,  The  Constitution  of  the  United  Htates,  Art  2,  of 
Amendments,  declaring  the  right  of  the  citizen  to  bear  arms,  is  a  re- 
striction alone  upon  the  United  States,  and  has  no  application  to  the 
State  Governments. 

3.  Same-    Bight  to  hear  arms.     Common  defense.    The  right  to  bear  arms 

for  the  common  defense  does  not  mean  the  right  to  bear  them  ordina- 
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rilj  or  commonlj,  for  individual  defense,  but  has  reference  to  the  nght 
to  bear  arms  for  the  defense  of  the  oommnnitj  against  invasion  or  op- 
pression. 

4.  Same.    Same,    Right  to  keep  and  uae.    The  citizen  has,  at  all  times,  the 

right  to  keep  the  arms  of  modem  warfare,  and  to  use  them  in  such 
manner  as  they  maj  be  capable  of  being  used,  without  annoyance  and 
hurt  to  others,  in  order  that  he  may  be  trained  and  efficient  in  their  use. 

5.  Same.    Same,    Same.    BeguUUioiis  of.    Arms  of  warfare.    The  right  to 

keep  arms  of  warfare  can  not  be  prohibited  by  the  Legislature  under 
the  permissive  dause  of  the  Constitution  of  1870,  allowing  the  L^s- 
lature  to  regulate  the  "toeannff*  of  arms.  The  use  of  such  arms  may  be 
restricted  as  to  manner,  time  or  place,  due  regard  being  had  to  the 
right  to  keep  and  bear,  for  the  constitutional  purpose,  but  can  not  be 
prohibited. 

6.  Same.    Ilighi  to  prohibit  other  arme.    The  right  to  keep  or  bear  other 

arms,  not  being  protected  by  the  Constitution,  may  be  absolutely  pro- 
hibited. 


FROM   GIBSON,  CARBOLL  AKD   HENRY. 


The  case  of  The  State  v.  Andrews^  was  tried  in  the 
Circuit  Court  of  Gibson  county,  at  February  Term,  1871, 
before  GiD.  B.  Black,  J.,  and  upon  a  conviction,  de- 
fendant appealed. 

O'Toole  was  indicted  in  the  Circuit  Court  of  Carroll, 
where,  at  May  Term,  1871,  he  moved  to  quash  before 
James  D.  Porter,  J.,  on  the  ground  that  the  Act  of 

1870,  c.  13,  was  unconstitutional,  and  because  the  indict- 
ment did  not  charge  that  the  pistol  was  a  belt  pistol,  or 
pocket  pistol.  The  indictment  being  quashed  on  both 
grounds,  the  District  Attorney,  J.  D.  Dunlap,  appealed 
to  this  Court. 

Custer  was  indicted  in  the  Circuit  Court  for  Henry 
county,  at  September  Term,  1870;   and  at  January  Term, 

1871,  J.  D.  Porter,  J.,  presiding,  defendant  submitted, 
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was  fined,  and  ordered  to  be  imprisoned.  Thereupon, 
the  District  Attorney,  Dunlap,  moved  that  he  be  re- 
quired to  give  sureties  to  keep  the  peace,  which  being 
refused,  he  appealed  for  the  State. 

Alvin  Hawkins,  for  Andrews  and  CToole,  insisted 
that,  by  Article  2  of  the  amendments  to  the  Constitution 
of  the  United  States,  the  right  to  bear  arms  was  pro- 
tected. Also  by  Art.  1,  s.  26,  of  the  Constitution  of  1834. 
He  relied  on  Aymeite  v.  The  State,  2  Hum.,  154;  cited 
the  ([Constitution  of  1870,  Art.  1,  s.  26;  insisted  that  the 
power  to  regulate  did  not  involve  the  power  to  prohibit, 
and  that  this  act  was  a  prohibition.  That  in  Aymette's 
case  the  arms  carried  were  not  arms  of  warfare,  the  wear- 
ing of  which  the  Legislature  had  the  power  to  prohibit; 
that  this  is  the  only  point  decided  in  that  case — all  else 
is  dictum.  He  insisted  that  the  words  relied  upon  by 
Judge  Green  as  restrictive,  i  6.,  *'for  the  common  defense,'^ 
could  not  be  of  any  effect,  as  the  right  was  guaranteed 
without  any  such  restriction  in  the  Constitution  of  the 
United  States;  that  the  necessity  was  not  only  to  keep 
them  at  all  times,  but  to  be  inured  to  their  use  by  con- 
stantly bearing  them  about  with  them;  that  the  power 
in  the  Constitution  of  1870  to  regulate  the  wearing  of 
arms,  implies  a  right  to  wear  as  well  as  to  bear  arms, 
and  that  this  right  was  subject  only  to  be  regulated,  not 
destroyed. 

J.  KT.  Thomason,  for  Custer,  insisted  that  the  indict- 
ment was  bad,  for  not  showing  what  sort  of  pistol  was 
carried.  He  insisted  upon  the  protection  of  the  Consti- 
tution of  the  United  States,  and  of  the  State,  and   that 
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the  Legislature  had  no  power  over  the  arms  of  civilized 
warfare,  but  might  prohibit  the  carrying  of  other  arms. 

Attorney  General  Heiskell,  for  the  State,  insisted 
that  Article  2,  of  the  amendments  to  the  Constitution 
of  the  United  States  had  no  application  to  States;  that 
it  was  an  imputation  on  the  statesmanship  of  any  con- 
vention; to  suppose  that  they  meant  to  put  a  constitution- 
al limitation  on  the  power  of  the  people  to  restrict  the 
privilege  (curse)  of  carrying  deadly  weapons.  Aynlett^s 
case  negatives  this  construction,  and  puts  on  it  a  mean- 
ing worthy  of  statesmen,  protecting  rights  of  freemen,  not 
of  ruffians  and  cut-throats.  To  attribute  to  the  Conven- 
tion of  1870,  such  an  intention,  in  view  of  the  state  of 
things  then  existing,  would  be  to  impute  to  them  utter 
incapacity.  The  Constitution  of  1870  contains  an  ex- 
press power  to  regulate  the  wearing  of  arms,  not  to  reg- 
ulate the  Tuode,  but  the  thing,  the  subject;  equivalent  to 
adopt  rules  conoetming,  to  pass  laws  relative  to.  To  regu- 
late is  not  necessarily  to  permit.  Regulations  are  simply 
rules.  Rules  concerning  a  thing  may  be  mandatory,  di- 
rectory, restrictive  or  prohibitory — affecting  the  mode  or 
going  to  the  substance.  If  they  can  not  prohibit  carry- 
ing arms,  they  may,  by  regulation,  determine  what  arms 
may  be  carried,  what  shall  be  proscribed;  may  declare 
where  they  may  be  carried,  and  when  they  may  be  car- 
ried, as  well  as  declare  the  mode.  If  weapons  of  war- 
fare are  protected  by  the  Constitution,  still  they  are  sub- 
ject, by  the  exception,  to  regulation  in  respect  to  times, 
places  and  modes.  In  this  act  they  restrict  the  time  to 
journeys  out  of  the  county,  but  do  not  restrict  the  mode. 
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The  legislative  power  is  the  power  of  the  whole  peo- 
ple, acting  by  their  representatives.  If  they  choose  in 
that  mode,  to  declare  their  willingness  to  part  with  a  por- 
tion of  their  own  liberty,  in  order  that  by  the  same  law 
the  evil  minded  may  be  restrained,  who  shall  say  nay? 
In  the  exercise  of  this  great  power  by  the  people,  they 
are  not  to  be  held  to  have  tied  their  own  hands,  except 
where  the  Constitution  makes  it  dear  that  they  so  in- 
tended. 

The  protection  of  minorities  is  one  object  of  conMitvr- 
tioncU  provisions.  The  protection  of  majorities  is  com- 
mitted to  the  Legislature.  They  may  protect  themselves 
from  the  diabolical  minorities  by  any  act  to  which  they 
are  willing  to  submit  themselves.  The  courts  will  not 
strain  the  Constitution  to  restrain  legislation,  but  in  a 
doubtful  case  will  defer  to  the  legislative  judgment 

In  the  case  of  Aymette  v.  The  State,  Judge  Green  takes 
a  proper  view  of  the  Constitution.  In  Alabama,  about  the 
same  time,  the  same  view  was  taken  in  the  case  of 
The  State  v.  Reid,  1  Ala.,  612.  In  each  the  Constitution 
is  treated  as  an  instrument  worthy  of  statesmen,  and  con- 
strued in  the  light  of  History;  but  in  both  there  are 
points  which  will  not  bear  critical  examination.  These 
cases  strike  out  the  true  principle  that  it  is  the  bearing 
of  arms,  not  for  private  broils  and  purposes  of  blood,  but 
in  defense  of  a  common  cause;  as  citizen  soldiers  bearing 
arms  for  their  defense,  in  common  with  each  other;  not 
commonly;  i,  e.,  on  ordinary  occasions.  They  looked  to 
history  for  the  occasions  when  the  {people  met,  bearing 
arms  for  the  common  defense;  when  they  extorted  from 
King  John  the  great  charter;  when  they  vanquished 
Charles  I;    when  they  dethroned   James  II.      They  re- 
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fer  to  the  laws  to  restrict  carrying  arms  in  certain  places^ 
and  to  certain  persons,  which  gave  rise  to  no  complaint, 
remonstrance  or  repeal;  they  refer  to  laws  by  which  com- 
munities and  classes  were  disarmed  by  discriminating  reg- 
ulations; and  such  laws  were  declared  against,  but  in 
the  very  declaration,  the  right  to  legislate  on  the  subject, 
is  recognized.  It  was  this  great  political  right  that 
our  fathers  aimed  to  protect;  not  the  claims  of  the  as- 
sassin and  the  cut-throat  to  carry  the  implements  of  his 
trade  They  would  as  soon  have  protected  the  burglar's 
jimmy  and  skeleton   key. 

The  keeping  of  arms  is  protected,  but  that  right  is 
not  infringed  by  this  law.  The  citizen  may  keep  arms 
in  his  house,  may  carry  them  about  his  own  premises, 
may  buy  and  carry  them  home,  may  take  them  to  have 
them  repaired.  This  is  not  carrying  them  in  the  sense 
of  the  statute.  Of  a  porter  carrying  a  box  of  pistols  in 
his  wheelbarrow  or  on  his  shoulder,  we  would  not  say  he 
carries  arms;  of  a  man  carrying  the  separated  parts  of 
a  pistol  in  a  basket  or  bundle,  we  would  not  say  he  car- 
ries a  pistol*  The  statute  is  to  have  a  reasonable  con- 
struction. "Carry  arms"  is  a  military  command.  To  car- 
ry arms,  or  to  bear  arms,  is  something  different  from 
merely  supporting  the  weight,  or  removing  from  place 
to  place. 

The  clause  in  the  Constitution  of  1870  was  introduced 
to  avoid  controversy  over  the  adverse  views  in  the  cases 
of  Simpson  and  of  Aymette,  not  to  imply  anything. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  questions  presented  for  our  decision  in  these 
cases,  involve  an  adjudication   of   the   constitutionality  of 
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the  act  of  the  Legislature  of  Tennessee^  passed  June  11^ 
1870,  entitled  "An  act  to  preserve  the  peace  and  prevent 
homicide/' 

The  first  section  provides,  "  that  it  shall  not  be  law- 
ful for  any  person  to  publicly  or  privately  carry  a  dirk, 
sword-cane,  Spanish  stiletto,  belt  or  pocket  pistol  or  re- 
volver. Any  person  guilty  of  a  violation  of  this  section 
shall  be  subject  to  presentment  or  indictment,  and  on 
conviction,  shall  pay  a  fine  of  not  less  than  ten,  nor 
more  than  *  fifty  dollars,  and  be  imprisoned  at  the  dis- 
cretion of  the  court,  for  a  period  of  not  less  than  thirty 
days,  nor  more  than  six  months;  and  shall  give  bond 
in  a  sum  not  exceeding  one  thousand  dollars,  to  keep 
the  peace  for  the  next  six  months  after  such  conviction.'^ 

The  second  section  imposes  upon  all  the  peace  o£Bcers 
cf  the  State  the  duty  of  seeing  this  act  enforced.  The 
third  section  makes  certain  exceptions  in  favor  of  officers 
and  policemen,  while  bona  fide  engaged  in  their  official 
duties  in  execution  of  process,  or  while  searching  for, 
or  engaged  in  arrest  of  criminals,  and  in  favor  of  persons 
bona  fide  assisting  officers  of  the  law,  and  persons  on  a 
journey  out  of  their  county  or  State. 

These  are  the  leading  provisions  of  this  statute,  and 
present  the  points  of  attack  made  upon  it  in  argument 
at  the  bar. 

It  is  first  insisted,  that  it  is  in  violation  of,  and  re* 
pugnant  to  the  second  article  of  the  Amendments  to  the 
Constitution  of  the  United  States,  which  is,  that  "a  well 
r^ulated  militia  being  necessary  to  the  security  of  a  free 
state,  the  right  of  the  people  to  keqp  and  bear  arms 
shall  not  be  infringed. 
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On  the  other  hand^  it  is  maintained  by  the  Attorney 
General,  that  these  amendments  have  no  application  to 
the  States,  and  spend  their  force  by  limiting  the  powers 
of  the  Federal  Government;  and  are,  in  their  nature, 
simple  restraints  imposed  by  the  States  upon  the  gov- 
ernment created  by  them,  and  therefore  we  can  not  look 
to  this  article  in  order  to  test  the  validity  of  the  acts 
in  question.  Upon  the  face  of  this  article,  it  might  have 
been  plausibly  insisted  that  it  would  have  been  operative 
upon,  and  control  the  action  of  the  State,  as  well  as  of 
the  Federal  Government;  and  this  position  would  appa- 
rently be  strengthened  by  the  other  provision  of  the 
Constitution  of  the  United -States,  Art.  6,  s.  2.,  that  "this 
Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  shall  be  the  supreme 
law  of  the  land,  and  the  judges  in  every  State  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of 
any  State  to  the  contrary  notwithstanding.  It  will  be 
seen,  however,  that  it  is  the  "  Constitution,  and  laws 
made  in  pursuance  thereof,*'  that  are  the  supreme  law 
of  the  land,  so  that  we  are  to  turn  to  that  instrument, 
and  ascertain  what,  by  its  fair  construction  and  exposi- 
tion, was  intended  to  be  allowed  or  prohibited,  and  to 
what  powers  its  limitations  and  restrictions  were  appli- 
cable. 

With  this  view,  we  examine  the  question  in  reference 
to  the  proper  application  of  the  article  of  the  amend- 
ment under   consideration. 

The  case  of  Barron  v.  The  Mayor  and  City  Council 
of  the  City  of  Baltimore,  7  Pet.,  465,  Curtis'  ed.,  presented 
the  question  of  the  taking  of  private  property,  by  the  cor- 
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poration  of  the  city,  as  it  was  assumed  for  public  use. 
It  was  insisted^  in  favor  of  the  jurisdiction  of  the  Su- 
preme Court  of  the  United  States,  to  review  the  decision 
of  the  State  court,  that  the  case  was  within  and  arose 
under  the  provision  of  the  Constitutional  amendments,  Art. 
6,  prohibiting  the  taking  of  private  property  for  public 
use,  without  just  compensation.  That  this  amendment, 
being  in  &vor  of  the  liberty  of  the  citizen,  ought  to  be 
so  construed  as  to  restrain  the  legislative  power  of  a 
State,  as  well  as  that  of  the  United  States.  The  quesr 
tion  was  discussed  with  his  usual  ability,  by  Chief  Jus- 
tice Marshall,  and  he  lays  down  the  proposition:  ''That 
the  Constitution  was  ordained  and  established  by  the 
people  of  the  United  States,  for  themselves,  for  their  own 
government,  and  not  for  the  government  of  the  individ- 
ual States.  Each  State  established  a  constitution  for  itself 
and,  in  that  constitution,  provided  such  limitations  and 
restrictions  on  the  powers  of  its  particular  government 
as  its  judgment  dictated.  The  people  of  the  United 
States  formed  such  a  government  for  the  United  States 
as  they  supposed  best  adapted  to  their  situation,  and 
best  calculated  to  promote  'their  interests.  The  powers 
they  conferred  on  this  government  were  to  be  exercised 
by  itself;  and  the  limitations  on  power,  if  expressed  in 
general  terms,  are  naturally,  and  we  think,  necessarily 
applicable  to  the  government  created  by  the  instrument. 
They  are  limitations  of  the  power  granted  in  the  instru- 
ment itself;  not  of  distinct  governments,  framed  by 
different  persons  and  for  different  purposes."  The  learned 
Judge,  after  arguing  the  question  at  some  length,  says: 
''If  in  every  inhibition  intended  to  act  on  State  power. 
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in  the  original  Constitution^  words  are  employed  to 
express  that  intent;  some  strong  reason  must  be  shown 
for  departing  from  this  safe  and  judicious  course  in 
framing  the  amendments^  before  that  departure  can  be 
assumed."  He  then  goes  on  to  demonstrate  that  no  such 
reason  existed.  He  says:  "Had  the  people  of  the  sev- 
eral StateS;  or  any  of  them,  required  changes  in  their 
constitutions;  had  they  required  additional  safeguards 
from  the  apprehended  encroachments  of  their  particular 
governments,  the  remedy  was  in  their  own  hands,  and 
would  have  been  applied  by  themselves.  A  convention 
would  have  been  called  by  the  discontented  State,  and 
the  required  improvements  would  have  been  made  by 
itself.  Had  the  framers  of  these  amendments  intended 
them  to  be  limitations  on  the  powers  of  the  State  gov- 
ernments, they  would  have  imitated  the  framers  of  the 
original  Constitution,  and  have  expressed  that  inten- 
tion." 

The  Court,  therefore,  held  that  the  provision  of  the 
6th  amendment,  declaring  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation, 
was  intended  solely  as  a  limitation  on  the  power  of  the 
Government  of  the  United  States,  and  was  not  applicable 
to  legislation  of  the  States.  See,  also,  5  Wal.,  479-80, 
and  numerous  other  cases  decided  by  the  Supreme  Court 
of  the  United  States,  cited  in  note  to  case  of  Barron  v. 
City  of  Baltimore,  Curtis'   ed.,  468. 

We  need  cite  no  authority  to  sustain  the  proposi- 
tion that,  upon  a  question  involving  the  construction 
of  the  Constitution  of  the  United  States,  or  the  just 
power  of   that  government  under  said  Constitution,  the 
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decisions  of  the  United  States  are  binding  on  this  Court, 
as  well  as  all   other  courts  of  the  States. 

The  State  Legislature  is  not,  then,  limited  in  its 
powers  on  this  subject  by  this  article  of  the  Constitu- 
tion of  the  United  States;  it  is  a  limitation,  whatever 
be  its  construction  and  meaning,  upon  the  powers  of 
the  other  government,  ordained  and  established  by  the 
people  of  the  States  themselves,  or  their  Conventions 
or  Legislatures. 

We  come  now  to  the  Constitution  of  the  State  of 
Tennessee,  and  endeavor  to  see  what  restrictions  or  lim- 
itations the  sovereign  people  of  Tennessee  have  chosen 
to  place  upon  themselves,  in  reference  to  this  subject, 
for  the  general  good. 

First,  it  may  be  assumed  as  almost  an  axiom  in  our 
law,  with  reference  to  the  Legislatures,  or  law-making 
body  of  the  States,  that  there  is  no  limitation  upon 
their  powers,  except  such  as  are  found  either  in  the 
Constitution  of  the  United  States,  or  of  the  State  itself. 
Plenary  power  in  the  Legislature,  for  all  purposes  of 
civil  government,  is  the  rule.  A  prohibition  to  exer- 
cise a  particular  power,  is  an  exception:  Cooley,  Const. 
Lim.,  88,. 89;   People  v.  Draper,  15  N.  Y.,  643. 

We  do  not,  however,  hold  the  power  of  the  Legisla- 
ture to  be  supreme  for  all  purposes,  when  not  in  terms 
prohibited  by  one  or  the  other  of  these  Constitutions. 
We  find  limitations  upon  the  powers  of  State  Legisla- 
tures, as  clearly  defined  by  fair  construction  and  impli- 
cation, and  as  binding,  as  if  expressed  in  so  many  words. 

The  division  or  separation  of  the  powers  of  govern- 
ment   in    our    States,    between    the    three    departments, 
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legislative^  judicial  and  executive,  involves  restraint  upon 
the  action  of  the  Legislature,  that  is  imperative,  and 
may  be  fairly  arrived  at  with  sufficient  certainty  by  the 
application  of  the  principle  that  it  is  the  Legislature 
that  is  the  law-making  power.  The  well-settled  common 
law  definition  of  a  law  is,  a  rule  of  action  prescribed  by 
the  law-making  power.  It  must,  then,  of  uecessity, 
(subject  to  possible  exceptions,)  be  an  enactment  opera- 
tive in  the  future,  in  so  far  as  it  is  to  be  a  rule  of  ac- 
tion prescribed  for  the  people  of  the  State.  No  enact- 
ment of  a  Legislature  can,  in  the  nature  of  things,  reach 
back,  and  control  or  give  direction  to  an  act  already  ac- 
complished. It  was  complete  from  the  moment  of  its 
birth,  so  to  speak,  and  can  not  be  influenced  or  affected 
by  another  act,  subsequent  in  time. 

This  view,  however,  is  only  incidentally  mentioned,  .as 
presenting  a  ground  of  limitation  on  the  powers  of  State 
Legislatures. 

The  Constitution  of  Tennessee,  of  1834,  Art.  1,  s, 
24,  of  the  Bill  of  Rights,  is:  '^That  the  sure  and  cer- 
tain defense  of  a  free  people  is  a  well-regulated  militia; 
and  as  standing  armies  in  time  of  peace  are  dangerous 
to  freedom,  they  ought  to  be  avoided,  as  far  as  the  cir- 
cumstances and  safety  of  the  community  will  admit;  and 
that,  in  all  cases,  the  military  shall  be  kept  in  strict 
subordination  to  the  civil  authority .''  Section  25  exempts 
citizens,  except  such  as  are  in  the  army  of  the  United 
States,  or  militia  in  actual  service,  from  punishment  hy 
martial  law.  Then  follows  section  26,  which  provides 
"that  the  free  white  men  of  this  State  have  a  right  to 
keep  and  bear  arms  for  their  common  defense." 
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Section  24,  in  the  Constitution  of  1870,  is  the  same 
as  in  the  Constitution  of  1834. 

Section  26  is:  "That  the  citizens  of  this  State  have 
a  right  to  keep  and  bear  arms  for  their  common  defense. 
But  the  Legislature  shall  have  power  by  law,  to  regulate 
the  wearing  of  arms,  with   a   view   to  ^^rere7i<  crime." 

What  is  the  fair  and  legitimate  meaning  of  this 
clause  of  the  Constitution,  and  what  limitations  does  it 
impose  on  the  power  of  the  Legislature  to  regulate  this 
right?   is  the  question  for  our  consideration. 

What  rights  are  guaranteed  by  the  first  clause  of 
this  Art  26,  "that  the  citizens  have  a  right  to  keep 
and  to  bear  arms  for  their  common  defense?"  We  may 
well  look  at  any  other  clause  of  the  same  Constitution, 
or  of  the  Constitution  of  the  United  States,  that  will 
serve  to  throw  any  light  on  the  meaning  of  this  clause. 
The  first  clause  of  section  24  says,  "that  the  sure  de- 
fense of  a  free  people  is  a  well-regulated  militia."  We 
then  turn  to  Art.  2,  of  amendments  to  the  Constitution 
of  the  United  States,  where  we  find  the  same  principle 
laid  down  in  this  language:  "A  well-regulated  militia 
being  necessary  to  the  security  of  a  free  state,  the  right 
of  the  people  to  keep  and  bear  arms  shall  not  be 
abridged."  We  find  that,  necessarily,  the  same  rights, 
and  for  similar  reasons,  were  being  provided  for  and  pro- 
tected in  both  the  Fedeial  and  State  Constitutions;  in 
the  one,  as  we  have  shown,  against  infringement  by  the 
Federal  Legislature,  and  in  the  other,  by  the  Legisla- 
ture of  the  State.  What  was  the  object  held  to  be  so 
desirable   as    to  require    that    its    attainment   should    be 

guaranteed   by  being  inserted  in   the  fundamental  law  of 
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the  land?  It  was  the  efficiency  of  the  people  as  sol- 
diers, when  called  into  actual  service  for  the  security  of 
the  State,  as  one  end;  and  in  order  to  this,  they  were 
to  be  allowed  to  keep  arms.  What,  then,  is  involved 
in  this  right  of  keeping  arms?  It  necessarily  involves 
the  right  to  purchase  and  use  them  in  such  a  way  as 
is  usua^,  or  to  keep  them  for  the  ordinary  purposes  to 
which  they  are  adapted;  and  as  they  are  to  be  kept, 
evidently  with  a  view  tiiat  the  citizens  making  up  the 
yeomanry  of  the  land,  the  body  of  the  militia,  shall  be- 
come familiar  with  their  use  in  times  of  peace,  that 
they  may  the  more  efficiently  use  them  in  times  of  war; 
then  the  right  to  keep  arms  for  this  purpose  involves 
the  right  to  practice  tlieir  use,  in  order  to  attain  to  this 
efficiency.  The  right  and  use  are  guaranteed  to  the 
citizen,  to  be  exercised  and  enjoyed  in  time  of  peace,  in 
subordination  to  the  general  ends  of  civil  society;  but, 
as  a  rioht,  to  be  maintained  in  all  its  fullness. 

The  right  to  keep  arms,  necessarily  involves  the  right 
to  purchase  them,  to  keep  them  in  a  state  of  efficiency 
for  use,  and  to  purchase  and  provide  ammunition  suit- 
able for  such  arms,  and  to  keep  them  in  repair.  And 
clearly  for  this  purpase,  a  man  would  have  the  right 
to  carrv  them  to  and  from  his  home,  and  no  one  could 
claim  that  the  Legislature  had  the  right  to  punish  him 
for   it,   without   violating  this  clause  of  the   Constitution. 

But  farther  than  this,  it  must  be  held,  that  the 
right  to  keep  arms,  involves,  necessarily,  the  right  to  use 
such  arms  for  all  the  ordinary  purposes,  and  in  all  the 
ordinary  modes  usual  in  the  country,  and  to  which  arni» 
are  adapted,   limited   by  the   duties   of  a  good  citizen  in 
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times  of  peace;  that  in  such  use^  he  shall  not  use  them 
for  violation  of  the  rights  of  others,  or  the  paramount 
rights  of  the  community   of  which    he   makes   a   part. 

Again,  in  order  to  arrive  at  what  is  meant  by  this 
clause  of  the  State  Constitution,  we  must  look  at  the 
nature  of  the  thing  itself,  the  right  to  keep  which  is 
guaranteed.  It  is  "arms;''  that  is,  such  weapons  as  are 
properly  designated  as  such,  as  the  term  is  understood  in 
the  popular  language  of  the  country,  and  such  as  are 
adapted  to  the  ends  indicated  above;  that  is,  the  efficiency 
of  the  citizen  as  a  soldier,  when  called  on  to  make  good 
''the  defence  of  a  free  people;"  and  these  arms  he  may 
use  as  a  citizen,  in  all  the  usual  modes  to  which  they  are 
adapted,  and  common  to  the  country. 

What,  then,  is  he  protected  in  the  right  to  keep  and 
thus  use?  Not  every  thing  that  may  be  useful  for  of- 
fense or  defense;  but  what  may  properly  be  included  or 
understood  under  the  title  of  arms,  taken  in  connection 
with  the  fact  that  the  citizen  is  to  keep  them,  as  a  citi- 
zen. Such,  then,  as  are  found  to  make  up  the  usual 
arms  of  the  citizen  of  the  country,  and  the  use  of  which 
will  properly  train  and  render  him  efficient  in  defense  of 
his  own  liberties,  as  well  as  of  the  State.  Under  this 
head,  with  a  knowledge  of  the  habits  of  our  people,  and 
of  the  arms  in  the  use  of  which  a  soldier  should  be  train- 
ed, we  would  hold,  that  the  rifle  of  all  descriptions,  the 
shot  gun,  the  musket,  and  repeater,  are  such  arms;  and 
that  under  the  Constitution  the  right  to  keep  such  arms, 
can  not  be  infringed  or  forbidden  by  the  Legislature. 
Their  use,  however,  to  be  subordinated  to  such  regulations 
and  limitations  as  are  or  may  be  authorized  by  the  law 
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of  the  land,  passed  to  subserve  the  general  good,  so  as 
not  to  infringe  the  right  secured  and  the  necessary  in- 
cidents  to   the  exercise   of  such   right. 

What  limitations,  then,  may  the  Legislature  impose 
on  the  use  of  such  arms,  under  the  second  clause  of 
the  26th  seciion,  providing:  "But  the  Legislature  shall 
have  power,  by  law,  to  regulate  the  wearing  of  arms, 
with   a  view  to   prevent  crime?'' 

In  the  case  of  Aymette  v.  The  Staie,  2  Hum.,  159, 
Judge  Greene  said,  that,  "the  convention,  in  securing 
the  public  political  right  in  question,  did  not  intend  to 
take  away  from  the  Legislature  all  power  of  regulating 
the  social  relations  of  the  citizen  upon  this  subject. 
It  is  true,  it  is  somewhat  difficult  to  draw  the  precise 
line  where  legislation  must  cease,  and  where  the  polit- 
ical right  begins,  but  it  is  not  diflRcult  to  state  a  case 
where  the  right  of  the  Legislature  would  exist."  This 
was  said  in  reference  to  the  clause  of  the  Constitution 
of  1834. 

The  Convention  of  1870,  knowing  that  there  had 
been  differences  of  opinion  on  this  question,  have  con- 
ferred on  the  Legislature  in  this  added  clause,  the  right 
to  regulate  the  wearing  of  arms,  with  a  view  to  pre- 
vent  crime. 

It  is  insisted  by  the  Attorney  General,  as  we  un- 
derstand his  argument,^  that  this  clause  confers  power 
on  the  Legislature  to  prohibit  absolutely  the  wearing  of 
all   and   everv    kind  of    arms,    under   all    circumstances. 


""It  will  be  seen,  by  reference  to  the  argument,  that  the  judge  has  not  in 
this  and  the  following  paragraphs,  caught  its  spirit  with  his  wonted  accu- 
racy.   And  see  p.  199  in  note. 
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To  this  we  can  not  give  our  assent.  The  power  to  reg- 
ulate^ does  not  fairly  mean  the  power  to  prohibit;  on 
the  contrary,  to  regulate,  necessarily  involves  the  exist- 
ence of  the  thing  or  act  to  be  regulated.  When  ap- 
plied to  conduct  or  the  doing  of  a  thing,  it  must,  of 
necessity,  mean  some  check  upon,  or  direction  given  to 
that  conduct  or  course  of  action,  implying  the  act  be- 
ing performed,  but  subject  to  certain  limitations  or  re- 
straints, either  as  to  manner  of  doing  it,  or  time,  or 
circumstances  under  which  it  is  or  may  be  done.  Adopt 
the  view  of  the  Attorney  General,  and  the  Legislature 
may,  if  it  chooses,  arbitrarily  prohibit  the  carrying  all 
manner  of  arms,  and  then,  there  would  be  no  act  of 
the  citizen   to  regulate. 

But  the  power  is  given  to  regulate,  with  a  view  to 
prevent  crime.  The  enactment  of  the  Legislature  on 
this  subject,  must  be  guided  by,  and  restrained  to  this 
end,  and  bear  some  well  defined  relation  to  the  preven- 
tion of  crime,  or  else  it  is  unauthorized  by  this  clause 
of  the   Constitution, 

It  is  insisted,  however,  by  the  Attorney  General, 
that,  if  we  hold  the  Legislature  has  no  power  to  pro- 
hibit the  wearing  of  arms  absolutely,  and  hold  that  the 
right  secured  by  the  Constitution  is  a  private  right, 
and  not  a  public  political  one,  then  the  citizen  may 
carry  them  at  all  times  and  under  all  circumstances. 
This  does  not   follow  by   any   means,   as   we   think. 

While  the  private  right  to  keep  and  use  such  weapons 
as  we  have  indicated  as  arms,  is  given  as  a  private 
right,  its  exercise  is  limited  by  the  duties  and  proprie- 
ties  of  social   life,  and  such  arms  are  to  be  used  in  the 
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ordinary  mode  in  which  used  in  the  country,  and  at  the 
usual  times  and  places.  Such  restrictions  are  implied 
upon   their  use  as  are  thus  indicated. 

Therefore,  a  man  may  well  be  prohibited  from  car- 
rying his  arms  to  church,  or  other  public  assemblage,  as 
the  carrying  them  to  such  places  is  not  an  appropriate 
use  of  them,  nor  necessary  in  order  to  his  familiarity 
with  them,  and  his  training  and  efiSciency  in  their  use. 
As  to  arms  worn,  or  which  are  carried  about  the  person, 
not  being  such  arms  as  we  have  indicated  as  arms  that 
may  be  kept  and  used,  the  wearing  of  such  arms  may 
be  prohibited  if  the  Legislature  deems  proper,  absolutely, 
at  all  times,  and  under  all  circumstances. 

It  is  insisted  by  the  Attorney  General,  that  the 
right  to  keep  and  bear  arms  is  a  political,  not  a  civil 
right.  In  this  we  think  he  fails  to  distinguish  between 
the  nature  of  the  right  to  keep,  and  its  necessary  inci- 
dents, and  the  right  to  bear  arms  for  the  common  de- 
fense. Bearing  arms  for  the  common  defense  may  well 
be  held  to  be  a  political  right,  or  for  protection  and 
maintenance  of  such  rights,  intended  to  be  guaranteed; 
but  the  right  to  keep  them,  with  all  that  is  implied  fairly 
as  an  incident  to  this  right,  is  a  private  individual  right, 
guaranteed   to  the  citizen,  not  the  soldier. 

It  is  said  by  the  Attorney  General,  that  the  Legis- 
lature may  prohibit  the  use  of  arms  comm(m  in  warfare, 
but  not  the  use  of  them  in  warfare;  but  the  idea  of 
the  Constitution  is,  the  keeping  and  use  of  such  arms 
as  are  useful  either  in  warfare,  or  in  preparing  the  citi- 
zen for  their  use  in  warfare,  by  training  him  as  a  citizen, 
to  their  use  in  times  of  peace.    In  reference  to  the  sec- 
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ond  article  of  the  Amendments  to  the  Constitution  of  the 
United  States,  Mr.  Story  says,  vol.  2,  s.  1897:  "The  im- 
portance of  this  article  will  scarcely  be  doubted  by  any 
persons  who  have  duly  reflected  upon  the  subject.  The 
militia  is  the  natural  defense  of  a  free  country  against 
sudden  foreign  invasion,  domestic  insurrection,  and  do- 
mestic usurpations  of  power  by  rulers.  It  is  against 
sound  policy  for  a  free  people  to  keep  up  a  large  mili- 
tar}'  establishment  and  standing  armies  in  times  of  peace, 
both  from  the  enormous  expense  with  which  they  are 
attended,  and  the  facile  means  which  they  afford  to  am- 
bitious rulers  to  subvert  the  government,  or  trample 
upon  the  rights  of  the  people.  The  right  of  the  citizen 
to  keep  and  bear  arms,  has  justly  been  considered  as 
the  palladium  of  the  liberties  of  the  republic,  since  it 
offers  a  strong  moral  check  against  usurpation  and  arbi- 
trary power  of  rulers;  and  will  in  general,  even  if  these 
are  successful  in  the  first  instance,  enable  the  people  to 
resist  and  triumph  over  them.'' 

We  cite  this  passage  as  throwing  light  upon  what 
was  intended  to  be  guaranteed  to  the  people  of  the 
States,  against  the  power  of  the  Federal  Legislature, 
and  at  the  same  time,  as  showing  clearly  what  is  the 
meaning  of  our  own  Constitution  on  this  subject,  as  it 
is  evident  the  State  Constitution  was  intended  to  guard 
the  same  right,  and  with  the  same  ends  in  view.  So 
that,  the  meaning  of  the  one,  will  give  us  an  understand- 
ing of  the  purpose  of  the  other. 

The  passage  from  Story,  shows  clearly  that  this  right 
was  intended,  as  we  have  maintained  in  this  opinion, 
and  was  guaranteed  to,  and  to  be    exercised    and  enjoyed 
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by  the  citizen  as  such,  and  not  by  him  as  a  soldier,  or 
in  defense  solely  of  his  political  rights. 

Mr.  Story  adds,  in  this  section:  "Yet  though  this 
truth  would  seem  to  be  so  clear,  (the  importance  of  a 
militia,)  it  can  not  be  disguised  that  among  the  Ameri- 
can people,  there  is  a  growing  indifference  to  any  system 
of  militia  discipline,  and  a  strong  disposition,  from  a 
sense  of  its  burdens,  to  be  rid  of  all  regulations.  How 
is  it  practicable,"  he  asks,  '^to  keep  the  people  duly 
armed  without  some  organization,  it  is  difficult  to  see. 
There  is  certainly  no  small  danger  that  indifference  may 
lead  to  disgust,  and  disgust  to  contempt,  and  thus  grad- 
ually undermine  all  the  protection  intended  by  this  clause 
of  our  national  bill  of  rights." 

We  may  for  a  moment,  pause  to  reflect  on  the  fact, 
that  what  was  once  deemed  a  stable  and  essential  bul- 
wark of  freedom,  "a  well  regulated  militia,"  though  the 
clause  still  remains  in  our  Constitutions,  both  State  and 
Federal,  has,  as  an  organization,  passed  away  in  almost 
every  State  of  the  Union,  and  only  remains  to  us  as  a 
memory  of  the  past,  probably  never  to  be  revived. 

As  we  understand  the  able  opinion  of  Judge  Green, 
in  the  case  of  Aymette  v.  State,  2  Hum.,  158,  he  holds 
the  same  general  views  on  this  question,  which  are  to 
be  found  in  this  opinion.  He  says:  '^As  the  object 
for  which  the  right  to  keep  and  bear  arms  is  secured 
is  of  a  general  nature,  to  be  exercised  by  the  people 
in  a  body  for  their  common  defense,  so  the  arms — the 
right  to  keep  which  is  secured — are  such  as  are  usually 
employed  in  civilized  warfare,  and  constitute  the  ordinary 
military    equipment.       If    the    citizens   have  these  arms 
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in  their  haads,  they  are  prepared  in  the  best  possible 
manner^  to  repel  any  encroachments  upon  their  rights 
by   those   in   authority.'^ 

He  says,  on  p.  159:  "The  Legislature,  therefore, 
have  a  right  to  prohibit  the  wearing  or  keeping  weapons 
dangerous  to  the  peace  and  safety  of  the  citizens,  and 
which  are  not  usual  in  civilized  warfare,  or  would  not 
contribute  to  the  common  defense."  And  we  add,  that 
this  right  to  keep  arms,  though  one  secured  by  the 
Constitution,  with  such  incidents  as  we  have  indicated 
in  this  opinion,  yet  it  is  no  more  above  regulation  for 
the  general  good  than  any  other  right.  The  right  to 
hold  property  is  secured  by  the  Constitution,  and  no 
man  can  be  deprived  of  his  property  "but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land."  If 
the  citizen  is  possessed  of  a  horse,  under  the  Consti- 
tution it  is  protected  and  his  right  guaranteed,  but  he 
could  not,  by  virtue  of  this  guaranteed  title,  claim  that 
he  had  the  right  to  take  his  horse  into  a  church  to 
the  disturbance  of  the  people;  nor  into  a  public  as- 
semblage in  the  streets  of  a  town  or  city,  if  the  Leg- 
islature chose  to  prohibit  the  latter  and  make  it  a 
high    misdemeanor. 

The  principle  on  which  all  right  to  regulate  the 
use  in  public  of  these  articles  of  property,  is,  that  no 
man  can  so  use  his  own  as  to  violate  the  rights  of 
others,  or  of  the  community  of  which  he  is  a  mem- 
ber. 

So  we  may  say,  with  reference  to  such  arms,  as 
we  have  held,  he  may  keep  and  use  in  the  ordinary 
mode     known     to     the     country,    no     law     can     punish 
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him  for  so  doing,  while  he  uses  such  iirms  at  home 
or  on  his  own  premises;  he  may  do  with  his  own  as 
he  will,  while  doing  no  wrong  to  others.  Yet,  when 
he  carries  his  property  abroad,  goes  among  the  people 
in  public  assemblages  where  others  are  to  be  affected 
by  his  conduct,  then  he  brings  himself  within  the  pale 
of  public  regulation,  and  must  submit  to  such  restric- 
tions on  the  mode  of  using  or  carrying  his  property 
as  the  people  through  their  Legislature,  shall  see  fit  to 
impose   for  the  general   good. 

We  may  here  refer  to  the  cases  of  Bliss  v.  Common- 
wealthy  2  Littell,  Ky.,  R.,  90;  Staie  v.  lieid,  Alabama 
K.,  612,  and  case  of  Nunn  v.  State  of  Georgia,  1  Kelly 
Rep.,  243,  as  containing  much  of  interesting  and  able 
discussion  of  these  questions;  in  the  two  last  of  which 
the  general  line  of  argument  found  in  this  opinion  is 
maintained.  The  Kentucky  opinion  takes  a  different 
view,  with  which  we  can  not  agree.  We  have  not  fol- 
lowed precisely  either  of  these  cases,  but  have  laid 
down  our  own  views  on  the  questions  presented,  aided, 
however,  greatly  by  the  reasoning  of  these  enlightened 
courts. 

We  hold,  then,  that  the  Act  of  the  Legislature  in 
question,  so  far  as  it  prohibits  the  citizen  "either  publicly 
or  privately  to  carry  a  dirk,  sword  cane,  Spanish  stiletto, 
belt  or  pocket  pistol/^  is  constitutional.  As  to  the  pistol 
designated  as  a  revolver,  we  hold  this  may  or  may  not 
be  such  a  w^eapon  as  is  adapted  to  the  usual  equipment 
of  the  soldier,  or  the  use  of  which  may  render  him  more 
efficient  as  such,  and  therefore  hold  this  to  be  a  matter 
to  be  settled  by  evidence  as  to  what  character  of  weapon 
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is  included  in  the  designation  "revolver."  We  know 
there  is  a  pistol  of  that  name  which  is  not  adapted  to 
the  equipment  of  the  soldier,  yet  we  also  know  that  the 
pistol  known  as  the  repeater  is  a  soldier's  weapon — 
skill  in  the  use  of  which  will  add  to  the  eificiency  of 
the  soldier.  If  such  is  the  character  of  the  weapon 
here  designated,  then  the  prohibition  of  the  statute  is 
too  broad  to  be  allowed  to  stand,  consistently  with  the 
views  herein  expressed.  It  will  be  seen  the  statute 
forbids  by  its  terms,  the  carrying  of  the  weapon  publicly 
or  privately,  without  regard  to  time  or  place,  or  cir- 
cumstances, and  in  effect  is  an  absolute  prohibition 
against  keeping  such  a  weapon,  and  not  a  regulation 
of  the  use  of  it.  Under  this  statute,  if  a  man  should 
carry  such  a  weapon  about  his  own  home,  or  on  his 
own  premises,  or  should  take  it  from  his  home  to  a 
gunsmith  to  be  repaired,  or  return  with  it,  should 
take  it  from  his  room  into  the  street  to  shoot  a 
rabid  dog  that  threatened  his  child,  he  would  be  sub- 
jected to  the  severe  penalties  of  fine  and  imprison- 
ment prescribed  in  the  statute.^ 

In  a  word,  as  we  have  said,  the  statute  amounts  to  a 
prohibition  to  keep  and  use  such  weapon  for  any  and  all 
purposes.  It  therefore,  in  this  respect,  violates  the  con- 
stitutional right  to  keep  arms,  and  the  incidental  right 
to  use  them  in  the  ordinary  mode  of  using  such  arms 
and  is  inoperative. 

If  the  Legislature  think    proper,   they  may  by  a  pro- 
per law  regulate  the  carrying  of  this  weapon  publicly,  or 
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abroad,    in  such  a  maoDer  as  may   be   deemed    most  con- 

cive  to  the  public  peace,    and  the  protection  and  safety 

of  the  community  from  lawless  violence.       We  only  hold 

that,  as  to    this    weapon,  the    prohibition   is  too  broad  to 

sustained.^ 

The  question  as  to  whether  a  man  can  defend  himself 
against  an  indictment  for  carrying  arms  forbidden  to  be 
carried  by  law,  by  showing  that  he  carried  them  in  self- 
defense,  or  in  anticipation  of  an  attack  of  a  dangerous 
character  upon  his  person,  is  one  of  some  little  difficulty. 
The  real  question  in  such  case,  however,  is  not  the  right 
of  self-defense,  as  seems  to  be  supposed,  (for  that  is  con- 
ceded by  our  law  to  its  fullest  extent,)  but  the  right  to 
use  weapons,  or  select  weapons  for  such  defense,  which 
the  law  forbids  him  to  keep  or  carry  about  his  person. 
If  this  plea  could  be  allowed  as  to  weapons  thus  forbid- 
den, it  W'Ould  amount  to  a  denial  of  the  right  of  the  Leg- 
islature to  prohibit  the  keeping  of  such  weapons;  for,  if 
he  may  lawfully  use  them  in  self-defense,  he  may  certain- 
ly provide  them,  and  keep  them,  for  such  purpose;  and 
thus  the  plea  of  right  of  self-defense  will  draw  with  it, 
necessarily,  the  right  to  keep  and  use  everything  for 
such  purpose,  however  pernicious  to  the  general  interest 
or  peace  or  quiet  of  the  community.  Admitting  the  right 
of  self-defense  in  its  broadest  sense,  still  on  sound  prin- 
ciple every  good  citizen  is  bound  to  yield  his  preference 
as  to  the  means  to  be  used,  to  the  demands  of  the  pub- 
lic good;  and  where  centain  weapons  are  forbidden  to  be 
kept  or  used  by  the  law  of  the  land,  in  order  to  the  pre- 
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vention  of  crime — a  great  public  end — no  man  can  be  per- 
mitted to  disregard  this  general  end^  and  demand  of  the 
community  the  right,  in  order  to  gratify  his  whim  or  will- 
ful desire  to  use  a  particular  weapon  in  his  particular  self- 
defense.  The  law  allows  ample  means  of  self-defense, 
without  the  use  of  the  weapons  which  we  have  held 
may  be  rightfully  proscribed  by  this  statute.  The  object 
being  to  banish  these  weapons  from  the  community  by  an 
absolute  prohibition  for  the  prevention  of  crime,  no  man's 
particular  safety,  if  such  case  could  exist,  ought  to  be 
allowed  to  defeat  this  end.  Mutual  sacrifice  of  individual 
rights  is  the  bond  of  all  social  organizations,  and  prompt 
and  willing  obedience  to  all  laws  passed  for  the  general 
good,  is  not  only  the  duty,  but  the  highest  interest  of 
every  man  in  the  land. 

The  principle  we  have  laid  down  is  sustained  by  a 
well  established  rule  of  the  law  of  nations  in  the  conduct 
of  war.  While  the  general  rule  is,  that  one  belligerent 
may  do  his  enemy  all  the  injury  he  can,  and  for  such 
purpose  may  lawfully  kill  him,  yet  the  use  of  poisoned 
weapons  is  forbidden  by  the  law  of  nations,  on  the  ground 
that  higher  ends  are  thereby  subserved,  and  the  rights  of 
sovereign  belligerent  nations  even  should  be  made  subor- 
dinate to  these  ends:  Vattel  Law  of  Nations,  top  p.  361. 
So  while  the  right  of  self-defense  is  one  at  all  times  to 
be  maintained,  yet  as  to  the  means  used  to  attain  this 
end,  they  must  be  subordinated  to  the  higher  claims  of 
the  general   good  of  the  community. 

We  admit  extreme  cases  may  be  put,  where  the  rule 
may  w-ork  harshly,  but  this  is  the  result  of  all  general 
rules;  that  they  may  work  harshly  sometimes  in   individ- 


L 


190  JACKSON: 


James  Andrews  v.  The  State,  &c. 


ual  cases.  By  our  system,  however,  allowing  the  Attor- 
ney General  to  enter  nolle  prosequi,  with  the  assent  of 
the  Court,  there  is  but  little  danger  of  the  law  being  en- 
forced in  any  such  cases  to  the  detriment  of  any  one; 
and  if  such  case  should  occur,  an  application  to  Execu- 
tive clemency  may  fairly  be  assumed  as  the  remedy  pro- 
vided by  the  Constitution   to   meet   all   such  exigencies. 

In  the  case  of  The  State  v.  Andrews,  one  of  the  cases 
now  under  investigation,  it  is  stated  in  bill  of  exceptions, 
that  a  "plea  of  self-defense"  was  filed,  demurred  to,  and 
demurrer  overruled.  We  can  not  notice  the  action  of 
the  court  on  this  question,  as  the  plea  is  not  set  out  so 
that  we  can  see  its  allegations  and  judge  of  their  merits 

It  was  proposed,  however,  to  prove,  "that  there  was 
a  set  of  men  in  the  neighborhood  of  defendant  during 
the  time  he  had  carried  his  pistol,  and  before,  seeking 
the  life  of  defendant."  This  testimony  was  objected  to, 
and  objection  sustained  by  the  court.  We  can  not  see 
from  this  statement  that  the  court  erred,  as  the  character 
of  the  weapon  is  nowhere  shown;  and  it  may  have  been 
such  a  weapon,  as  we  have  held  above,  to  have  been  pro- 
perly forbidden  to  be  carried  at  all.  If  so,  then  it  was 
no  defense  to  the  indictment. 

The  proof,  however,  showed  that  he  had  been  in  the 
habit  of  carrying  a  pistol  since  the  war.  In  such  a 
case,  he  could  not  claim  that  he  was  really  in  peril  of 
life  or  limb  or  great  bodily  harm,  so  imminent  as  to 
present  any  element  of  self-defense  in  justification  of 
his  carrying  his  pistol. 

The  law  of  the  land  gave  him  ample  protection,  if  he 
had  chosen  to  seek  its  aid  by  authorizing,  on  proper  ap- 
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plication^  the  arrest  of  the  parties,  and  sureties  to  keep 
the  peace,  or  coDfinement  in  prison,  to  prevent  the  threat- 
ened injury.  No  court  can  assume  that  the  law,  in  such 
case,  would  be  powerless  to  give  the  needed  protection* 
And  we  hold,  that  it  is  not  only  the  highest  duty  of  all, 
to  submit  to  the  law,  and  seek  its  protection,  thus  do- 
ing reverence  to  its  mandates,  but  that  this  involves  no 
humiliation,  nor  element  of  cowardice.  On  the  contrary, 
it  marks  the  highest  moral  courage  to  do  right,  notwith- 
standing passion  and  pride  may  urge  us  to  the  contrary 
course.  He  who  subordinates  his  pride  and  his  passions 
to  the  high  behests  of  social  duty,  has  shown  himself 
as  possessing  the  highest  attribute  of  a  noble  manhood, 
sacrifice  of  self  and  pride,  for  the  public  good,  in  obe- 
dience  to   law. 

In  this  view  of  the  case,  the  question  of  what  cir- 
cumstances will  justify  a  party  in  carrying  arms,  such 
as  the  Constitution  permits  him  to  keep,  in  legitimate 
self-defense,  is  hardly  fairly  before  us.  We  may  say, 
that  the  clause  of  the  Constitution  authorizing  the  Legis- 
lature to  regulate  the  wearing  of  arms  with  a  view  to 
prevent  crime,  could  scarcely  be  construed  to  authorize 
the  Legislature  to  prohibit  such  wearing,  where  it  was 
clearly  shown  they  were  worn  bojia  fide  to  ward  off  or 
meet  imminent  and  threatened  danger  to  life  or  limb, 
or  great  bodily  harm,  circumstances  essential  to  make 
out  a  case  of  self-defense.  It  might  well  be  maintained 
they  were  not  worn  under  such  circumstances  in  order 
to  crime,  or  that  such  purpose  existed,  or  that  the  wear- 
ing under  the  circumstances  indicated,  of  a  weapon  that 
might  lawfully  be   kept,  had  any  direct  tendency  to  pro- 
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duce  crime.  On  the  contrary,  the  purpose  would  be  to 
prevent  the  commission  of  crime  on  the  part  of  an- 
other. 

If  the  party  is  protected  in  the  keeping  and  use  of 
such  arms  as  we  have  indicated,  only  to  be  restrained 
by  such  regulations  as  may  be  enacted  by  the  Legisla- 
ture, with  a  view  to  prevent  crime,  it  would  seem  that 
the  use  of  such  a  weapon  for  defense  of  the  person  when 
in  actual  peril,  the  end  being  a  lawful  one,  ought  not, 
upon  any  sound  principle,  to  subject  a  party  to  pun- 
ishment. However,  when  the  Legislature  shall  enact  a 
law  regulating  the  wearing  of  weapons  constitutionally 
allowed  to  be  kept  and  used,  as  held  in  this  opinion, 
the  question  may  be  presented  fairly,  and  can  be  de- 
cided. , 

There  was  a  motion  to  quash  the  indictment  in  each 
one  of  these  cases,  which  was  overruled.  The  indict- 
ment in  each  case  only  charges  that  the  parties  carried 
a  pistol,  without  specifying  the  character  of  the  weapon, 
whether  belt  or  pocket  pistol,  or  revolver.  This  was  too 
indefinite  a  charge  on  such  a  statute,  however  literally  it 
might  be  construed.  There  should  be  such  specifications 
in  the  indictment  as  will  enable  the  court  to  see  that 
the  weapon  forbidden  by  the  statute  has  been  worn,  and 
to  inform  the  defendant  of  the  character  of  weapon  for 
the   carrying   of   which   he   is  to   be   held  to   answer. 

For  this  error  the  cases  will  be  reversed;  the  in- 
dictments quashed,  and  remanded  to  the  Circuit  Courts 
to   be  further   proceeded   in. 

Nicholson,  C.  J.,  and  Deaderick,  J.,  concurred  in 
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the   general   views  of  the   opinion.      Sneed,  J.,  dissented 
from    so   much   of   the   opinion   as    questioned   the    right 
of  the   Legislature   to   prohibit   the   wearing  of   arms   of 
any  description,  or   sought   to   limit   the  operation  of  the 
act   of  1«70. 

Nelson,  J.,  delivered  the  following  opinion : 

Concurring,  as  I  do,  in  much  of  the  reasoning  of 
the  majority  of  the  Court,  and  believing  that  the  object 
of  the  Legislature,  in  passing  the  act  of  1870,  was  to 
promote  the  public  peace,  I  am,  nevertheless,  constrained 
by  a  sense  of  duty  to  observe,  that^  in  my  opinion,  that 
statute  is  in  violation  of  one  of  the  most  sacred  rights 
known  to  the  Constitution.  Ever  since  the  opinions 
were  promulgated,  it  has  been  my  deliberate  conviction 
that  the  exposition  of  the  Constitution  by  Judge  Robert 
Whyte,  in  Simpson  v.  The  State,  5  Yerg.,  360,  was  much 
more  correct  than  that  of  Judge  Green  in  Aymette  v. 
The  Slate,  2  Hum,,  155.  The  expression  in  the  case 
last  named,  that  th-e  citizens  do  not  need,  for  the  pur- 
pose of  repelling  encroachments  upon  their  rights,  ^^the 
use  of  those  weapons  which  are  usually  employed  in 
private  broils,  and  are  efficient  only  in  the  hands  of  the 
robber  and  assassin,'^  is,  in  my  view,  an  unwarrantable 
aspersion  upon  the  conduct  of  many  honorable  men  who 
were  well  justified  in  using  them  in  self-defense.  Ibid, 
158.  The  provision  contained  in  the  declaration  of  rights 
in  the  Constitution  of  1834,  that  ''that  the  free  white 
men  of  this  State  have  a  right  to  keep  and  bear  arms 
for   their  common    defense,"   is    not    restricted   to   pulUc 

defense,  as  held  in  Aymette   y.    The  State,  2   Hum.,  158. 
13 
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Had  such  been  the  intention^  the  definite  article  "the/' 
would  have  been  employed,  instead  of  the  |>ersonal  pro- 
noun "their,"  which  is  used  in  a  personal  sense,  and 
was  intended  to  convey  the  idea  of  a  right  belonging 
equally  to  more  than  one,  general  in  its  nature,  and 
universally  applicable  to  all  the  citizens.  The  word 
"bear''  was  not  used  alone  in  the  military  sense  of  car- 
rying arms,  but  in  the  popular  sense  of  wearing  them 
in  war  or  in  peace.  The  word  "arms,"  means  "instru- 
ments or  weapons  of  offense  .or  defense,"  and  is  not 
re^^tricted,  by  any  means,  to   public   warfare. 

The  declaration  of  rights,  section  26,  in  the  Consti- 
tution of  1870,  omits  the  words  "free  white  men,"  and 
contains  an  additional  provision,  which  should  be  con- 
strued in  connection  with  the  previous  decisions  of  this 
court,  the  conflict  in  which  was  well  known  to  the 
framers  of  that  instrument.  After  declaring  "that  the 
citizens  of  this  State  have  a  right  to  keep  and  to  bear 
arms  for  their  common  defense,"  it  is  added:  "But  the 
L3gislature  shall  have  power,  by  law,  to  regulate  the 
wearing  of  arms  with  a  view  to  prevent  crime."  The 
word  "bear"  was  manifestly  employed  in  the  Constitu- 
tion of  1870,  to  convey  the  idea  of  carrying  arms  either 
f(>r  public  or  private  defense;  otherwise,  it  was  unneces- 
sary to  add  the  provision  that  the  Legislature  shall  have 
power  ^'to  regulate  the  wearing  of  arms  with  the  view 
to  prevent  crime."  The  habit,  or  custom,  intended  to 
be  regulated,  was  not  that  of  bearing  arms  fit  only  to 
be  used  in  war,  and  which,  from  the  publicity  with 
which  such  arms  are  carried,  needed  but  little,  if  any, 
regulation.      It  was  well  known   to  the  Convention,  that 
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a  very  large  number  of  citizens  had  become  accustomed^ 
during  the  late  civil  war,  to  carry  pistols  and  other 
weapons  not  ordinarily  used  in  warfare,  and  had  retained 
this  habit  after  the  close  of  the  war,  and  that  danger- 
ous wounds,  as  well  as  frequent  homicides,  were  the  re- 
sult of  its  universal  prevalence;  and  the  object  of  con- 
ferring express  power  to  regulate  the  mode  of  wearing 
them,  was  not  to  destroy  the  right,  but  so  to  control 
it  that  the  Legislature,  by  declaring  that  such  arms 
should  be  worn  publicly  and  not  secretly  upon  the  per- 
son, might  prevent  those  crimes  which  are  often  oom- 
mitted  by  armed  men  in  taking  the  lives  of  their  un- 
armed adversaries.  To  "regulate*'  does  not  mean  to 
destroy,  but  "to  adjust  by  rule,"  "to  put  in  good  order," 
to  produce  uniformity  of  motion  or  of  action;  and,  un- 
der this  provision,  there  can  be  no  question  that,  while 
the  Legislature  has  no  power  to  prohibit  the  wearing 
of  arms,  it  has  the  right  to  declare  that,  if  worn  upon 
the  person,  they  shall  be  worn  in  a  public  manner. 
The  act  of  1870,  instead  of  regulating,  prohibits  the 
wearing  of  arms,  and  is,  therefore,  in  my  opinion,  un- 
constitutional and   void. 

In  Bliss  v.  CommontoeaUh,  2  Lit.,  90,  tht>  statute  to 
prevent  persons  wearing  concealed  arms,  was  held  uncon- 
stitutional, as  infringing  the  right  of  the  people  ta  bear 
arms  in  defense  of  themselves  and  the  State.  See  Cooley 
Const.  Lim.,  350;  Cockram  v.  The  State,  24  Texas>  401. 
The  words  "in  defense  of  themselves  and  the  State," 
are  equivalent  to  the  words  "for  their  common  defense," 
and  but  for  the  power  to  regulate,  ingrafted  upon  the 
Constitution  of  1870^  should   be  Interpreted  here  a3  they 
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were  in  Kentucky:  "The  words  ^rules  and  regulations,' 
in  the  Constitution  of  the  United  States,  are  usually 
employed  in  the  Constitution  in  speaking  of  some  par- 
ticular specified  power,  which  it  means  to  confer  on  the 
government,  and  not,  as  we  have  seen,  when  granting 
general  powers  of  legislation:  as,  to  make  rules  for  the 
government  and  regulation  of  the  land  and  naval  forces; 
to  Wegulcde^  commerce;  to  establish  an  uniform  rule  of 
naturalization;  to  c?in  money  and  ^regulate'  the  value 
thereof.  In  all  these,  as  in  respect  to  the  Territories, 
the  words  are  used  in  a  restricted  sense:"  Paschal's 
Anno.  Const.,  238;  Scott  v.  Sandford,  19  How.,  337;  2 
Story's  Const.,  3d  ed.,  196,  213. 

Neither  the  old  nor  the  new  Constitution  confers  the 
right  to  keep,  or  to  bear,  or  to  wear  arms,  for  the  pur- 
pose of  aggression.  The  right  exists  only  for  the  purpose 
of  defense;  and  this  is  a  right  which  no  constitutional 
provision  or  legislative  enactment  can  destroy.  The  right 
to  the  enjoyment  of  life  is  one  of  the  "inalienable  rights" 
with  which  the  Declaration  of  Independence  declares  that 
all  men  are  endowed  by  their  Creator.  And  one  of  the 
most  classical  and  elegant  of  all  legal  commentators  de- 
clared, in  regard  to  the  great  right  of  self-defense,  that 
the  law,  in  this  case,  respects  the  passions  of  the  human 
mind,  and  (when  external  violence  is  oflTered  to  a  man 
himself,  or  to  those  to  whom  he  bears  a  near  connection,) 
makes  it  lawful  in  him  to  do  himself  that  immediate 
justice  to  which  he  is  prompted  by  nature,  and  which 
no  prudential  motives  are  strong  enough  to  restrain.  It 
considers  that  the  future  process  of  th^'*  law  is  by  no 
means  an   adequate   remedy  for  injuries  accompanied  with 
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force,  since  it  is  impossible  to  say  to  what  wanton  lengths 
of  rapine  or  cruelty  outrages  of  this  sort  might  be  car- 
ried, unless  it  were  permitted  a  man,  immediately,  to  op- 
pose one  violence  with  another.  Self-defense,  therefore, 
as  it  is  justly  called  the  primary  law  of  nature,  so  it  is 
not,  neither  can  it  be,  in  fact,  taken  away  by  the  law 
of  society:"  3  Black.  Com.,  34,  m.  In  accordance  with 
this  view,  I  hold  that  when  a  mau  is  really  and  truly 
endangered  by  a  lawless  assault,  and  the  fierceness  of 
the  attack  is  such  as  to  require  immediate  resistance  in 
order  to  save  his  own  life,  he  may  defend  himself  with 
any  roeapon  whatever,  whether  seized  in  the  heat  of  the 
conflict,  or  carried  for  the  purpose  of  self-defense.  He 
is  not  bound  to  humiliate  or,  perchance,  to  perjure  him- 
self, in  the  slow  and  often  ineffectual  process  of  ' 'swear- 
ing the  peace,"  or  to  encourage  the  onslaught  of  his  ad- 
versary by  an  acknowledgment  of  timidity  or  cowardice. 
It  is  deeply  to  be  regretted  that  any  peaceful  citizen 
should  be  placed  in  a  condition  makin<j^  it  necessary  for 
him  to  carry  arms  for  his  own  protection,  and  that  a 
purpose,  laudable  and  honorable  in  itself,  is  often  per- 
verted by  "lewd  fellows  of  the  baser  sort"  to  purposes 
of  assassination  or  revenge.  But  some  of  the  most  im- 
portant elements  in  nature,  such,  for  example,  as  fire  and 
water,  may  be  so  misused  and  perverted.  Yet  we  do 
not  prohibit  or  destroy  their  use.  We  endeavor  only  to 
regulate  it. 

In  the  purer  and  better  days  of  the  Republic,  "a 
well-regulated  militia  was  regarded  as  necessary  to  the 
security  of  a  free  state;"  and  it  was  declared  in  the 
first  amendment  to  our   National   Constitution,  that  "the 
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right   of   the  people  to  keep   and   to  bear  arms  should 
not  be  infringed," 

So,  "by  the  Anglo-Saxon  laws,  or  rather  by  one  of 
the  primary  and  indispensable  condit'ons  of  political  so- 
ciety, every  freeholder,  if  not  every  freeman,  was  bound 
to  defend  his  country  against  hostile  invasion;"  and  by 
the  statute  of  Winchester,  13  Edw.  I.,  every  man  between 
the  ages  of  15  and  60  was  to  be  assessed  and  sworn  to 
keep  armor  according  to  the  value  of  his  lands  and 
goods:  for  15  pounds  and  upward  in  rent,  or  40  marks 
in  goods,  a  hauberk,  an  iron  breast-plate,  a  sword,  a 
knife   and   a   horse;    for   smaller   property,  loss    extensive 


Note.    Knoxville,  Nov.  4,  1871. 

Thomas  Page  v.  The  State. 

Carrying  Arms.  Act  of  1870  construed.  It  ia  not  every  removal  of  a 
piHtol  or  other  weapon  from  place  to  place,  that  eonstitatcs  a  "carrying" 
within  the  meaning  of  the  act  of  1870,  c.  13,  whidi  prohibits  carry- 
ing arms.  To  constitute  the  offense,  the  weapons  must  be  carried  as 
"arms." 


FROM  KNOX. 


Criminal  Court,  May  Term,  1871.    M.  L.  Hall,  J.,  presiding. 

pROSSER,  for  the  plaintiff"  in  error,  insisted,  that  under  the  Constitution 
the  citizen  waA  protected  in  an  unlimited  right  to  carry  all  kinds  of  arms 
without  reference  to  size  or  quality,  and  had  the  right  to  keep  and  to  bear 
arms  at  all  times;  the  Legislature  having  the  right  to  say  how  he  shall  wear 
them,  but  not  to  prohibit.  The  act  of  1870  takes  from  the  citizen  the  right 
to  familiarize  himself  with  the  use  of  arms  of  the  smaller  clasi,  and  so  in- 
fringes the  Constitution. 

Attorney  General  Hehkell,  for  the  Stat«,  insisted  that  carrying  weapons 
carrying  arms,  means  going  armed.  To  carry ^  has  many  senses;  to  carry  a 
scar;  to  carry  a  tunc;  to  carry  a  loan.  The  word  U  not  happily  selected; 
but  the  objection  is  not,  that  it  does  not  bear  the  exact  meaning  the  LegisU- 
ture  intended  to  convey,  but  that  it  has  other  meanings,  tending  to  confuse. 
A  man  may  carry  a  wheelbarrow  load  of  pistols  to  a  shop;  may  carry  them 
for  repair,  as  merchandize;   may  carry  in  bundles,  or  boxes,  or  bafikets;  may 
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arms.  See  Hallam's  Cons.  Hist.,  311.  These  laws  were 
subsequently  repealed  or  modified  in  the  interests  of 
despotic  power.  And  Mr.  Tucker,  in  his  notes  to  Black- 
stone,  says  that  "whoever  examines  the  forest  and  game 
laws  in  the  British  Code,  will  readily  perceive  that  the 
right  of  keeping  arms  is  taken  away  from  the  peoj^le  of 
England."  See  1  Sharsw.  Black.,  143.  A  jealous  con- 
cern for  public  liberty  and  personal  security  animated 
our  patriotic  ancestors  to  encourage  the  use  of  arms.  It 
was  once  the  policy,  too,  of  our  State  Government  to 
foster  a  martial  spirit  among  the  people,  and  to  train 
them   to   the    Uvse   of  arms,  not   only   for  the   purpose   of 

carry  pistolB  hunting,  or  to  a  gallerj  or  tree  to  practice.  In  none  of  the^^e 
cases  would  he  be  carrying  them  in  the  senfle  of  the  law.  The  law  80  con- 
strued, does  not  infringe  the  right  to  keep  arms,  or  practice  with  ihem,  or 
bear  them  for  the  common  defense.  Where  a  law  admits  of  a  construction 
consistent  with  the  Constitution,  it  must  be  so  construed  :  Brisioe  v.  Evms, 
2  Tenn.,  341,  345;  Bank  of  State  v.  Cooper,  2  Yer.,  696,  623;  Toicmmd  v. 
Shipp,  (kK)ke,  294,  301;  L.  &  N.  Railroad  Co,  v.  Davidson  Co.,  1  Sneed,  G37, 
671;  FwAer  v.  Dabbi,  6  Yer.,  119,  135. 

^'Common  defense,"  in  the  Constitution,  has  one  of  two  nenses.  It  can  x\o\ 
have  both.  It  either  means  defense  as  a  community,  or  the  individual  de- 
fense of  each  man  commonly,  or  on  ordinary  occasions.  Now  we  know  that 
it  was  intended  to  embrace  the  idea  of  general  defense;  it  can  not,  therefore, 
mean  the  other,  unJeHs  it  be  used  in  a  double  sense,  in  two  opposite  and  dis- 
tinct senses.  The  bearing  of  arms,  then,  is  only  protected  on  the  occasions  and 
when  used  in  a  manner  appropriate  to  the  public  defense,  as  a  citizen  soldier. 
To  keep  for  that  purpose,  necessarily  includes  tlie  right  to  keep  at  all  times 
and  under  all  circumstances;  but  to  beiu*  for  that  use,  means  to  bear  on  sucli 
occasions,  at  such  times,  and  in  such  manner,  as  may  be  appropriate  to  that 
end.  Not  to  wear  weapons.  It  must  mean  after  the  fashion  of  a  soldier, 
not  after  the  manner  of  a  cut-throat. 

NiCHOisoN,  C.  J.,  delivered  the  opinion  of  the  Court. 

Page  was  indicted  for  carrying  a  belt  pistol,  a  pocket  and  revolver. 
Upon  his  trial,  on  the  plea  of  not  guilty,  he  was  convicted,  fined  and  sen- 
tenced to  imprisonment.  He  has  appealed  to  this  Court.  It  appears  from 
the  evidence  in  the  bill  of  exceptions,  that  Page  was  seen  coming  from  his 
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national  defenst,  but  also  in  cases  of  necessity,  for  the 
defense  of  their  own  persons.  The  tendency  now  ap- 
pears to  be  the  other  way,  and  passive  obedience  and 
slavish  submission  to  wrong  and  outrage  would  seem  to 
be  the  growing  spirit  of  the  times.  While  "shooting 
matches"  were  once  encouraged  by  the  Legislature,  as  a 
proper  method  of  accustoming  the  citizens  to  the  use  of 
arms,  the  timid  course  of  existing  legislation  is  to  make 
the  peace  warrant  the  only  potent  weapon  of  defense, 
and  to  teach  the  people  to  "Aat-e  peac^'  upon  any  terms, 
no  matter  how  degrading. 


home  along  the  big  road,  about  a  mile  distant  from  his  honse,  carrying  in 
his  hand,  swinging  by  his  side,  a  pistol  called  a  revolver,  about  eight  inches 
long,  but  that  it  was  not  such  weapon  as  is  used  as  a*  weapon  of  war.  He 
was  not  on  a  journey,  nor  was  he  a  public  officer.  No  other  instance  of  his 
currj'ing  a  pistol  is  proven.  He  approaclied  prosecutor,  presented  the  pis- 
tol and  threatened  to  shoot  him.  Was  this  such  a  carrying  of  a  weapon  as 
is  prohibited  by  the  act  of  1870,  c.  13?  Shankland,  95.  The  evidence  fully 
establishes  the  fact,  that  the  pistol  carried  by  Page  was  not  an  arm  for  war 
purposes;  and  therefore,  under  the  ruling  of  this  Court  in  the  case  of -4ft- 
dretes  V.  The  StatCy  decided  at  Jackson,  it  was  a  weapon,  the  carrying  of 
which  the  L#egislature  could  constitutionally  prohibit.  But  the  question 
here  is,  what  is  the  meaning  intended  by  the  Legislature  to  be  conveyed  by 
the  word  "carry"?  It  will  be  observed,  that  the  prohibitory  clause  of  the 
Constitution  uses  the  words,  "keep  and  bear  arms,"  &c.  The  Legislature 
has  avoided  using  this  language,  but  has  used  a  word,  which,  as  connected 
with  weapons,  conveys  the  idea  of  "wearing  weapons,"  or  "going  armed." 
Wlien  we  use  the  expression,  "he  carries  arms,"  we  mean  "he  goes  armed," 
or  "he  wears  arms."  This  is  manifestly  the  sense  in  which  the  word  was 
used  by  the  Legislature,  and  we  know  of  no  other  single  word  which  could 
more  clearly  convey  the  meaning  intended  to  be  conveyed,  than  the  word 
"carry."  In  this  sense,  Page  was  not  only  literally  carrying  a  forbidden 
weapon,  but  he  was  "carrying"  it,  that  is,  "he  was  going  armed,"  contrary 
to  the  true  meaning  of  the  statute. 

It  will  be  observed,  that  the  interpretation  which  we  give  to  the  word 
"carry,"  meets  and  carries  out  the  manifest  purposes  of  the  Legislature, 
which  was,  not  only  to  make  criminal  the  habitual  carrying  or  wearing  of 
dirks,  sword-canes,  Spanish  stilettos,  belt  or  pocket  pistols,  or  revolvers, 
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Regretting,  as  I  do,  that  the  nobler  objects  of  bearing 
and  wearing  arras  are  too  often  and  too  horribly  i)er- 
verted,  I  can  not  approve  legislation  which  seems  to 
foster  and  encourage  a  craven  spirit  on  the  part  of  those 
who  are  disposed  to  obey  the  laws,  and  leaves  them  to 
the  tender  mercies  of  those  who  set  all  law  at  defiance. 


I  concur  in   the  foregoing  dissenting  opinion. 

TURNEY,   J. 


but,  also,  to  make  criminal  a  single  act  of  wearing  or  carrying  one  of  these 
weapons,  when  it  is  so  worn,  or  carried,  with  the  intent  of  thus  going 
armed. 

But  we  are  far  from  understanding  the  Legislature  as  intending  to  make 
CTery  act  of  carrying  one  of  these  weapons  criminal.  Under  the  constitu- 
tion, every  man  has*a  right  to  own  and  keep  these  weapons,  nor  is  this 
right  interferreJ  with  by  the  prohibition  against  "carrying"  them,  in  the 
sense  in  which  the  Legislature  uses  the  word.  To  constitute  the  carrying 
criminal,  the  intent  with  which  it  is  carried  must  be  that  of  going  armed, 
or  being  armed,  or  wearing  it  for  the  purpose  of  being  armed.  In  the 
cape  before  us,  the  intent  with  which  Page  was  carrying  his  pistol  was 
fully  developed.  He  was  carrying  it  that  he  might  be  armed,  as  was 
shown  by  his  threatene<l  assault  upon  the  prosecutor.  It  would  probably 
be  difficult  to  enumerate  all  the  in^Uanuj.-i  in  which  one  of  the:iQ  weapons 
could  be  carried  innocently,  and  without  rt-iminality.  It  is  sufficient  here 
to  say,  that,  without  the  intent  or  purpose  of  being  or  going  armed,  the 
offense  described  in  this  statute  can  not  be  committed. 

We  think  the  facts  proven,  in  the  case  before  us,  bring  the  plaintiff  in 
error  within  the  offense  defined  in  the  statute,  and  that  his  conviction  was 
fully  warranted  by  the  evidence. 

The  judgment  is  affirmed. 
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John  Hekslie  v.  The  State. 

1.  Terms  of  Court.     Time  of  opening.    A  Term  of  the  Circuit  Court 

opened  on  Tuesday;  Monday  being  the  day  fixed  by  law  for  its  com- 
mencement; is  a  legal  term,  and  an  indictment  and  conviction  for  fel- 
ony at  such  term  is  valid. , 

2.  Same.    If  irregulaT,  how  waived.    If  the  term  was  not  regular,  the  ob- 

jection is  waived  by  plea  of  not  guilty  and  trial. 

3.  pRAcrrrcE.    Motion  to  quash.    A  motion  to  quash,  if  available,  must  be 

upon  specific  grounds,  stated  of  record. 

4.  Verdict.    Power  of  Court  to  enter.    A  Circuit  Judge,  having  erroneous- 

ly directed  a  jury  that  their  verdict  fixing  a  term  of  imprisonment  at 
two  years  and  six  months  was  bad,  sent  them  out,  when  they  fixed  the 
term  at  three  years.  Discovering  his  error,  he  entered  the  verdict  for 
the  terra  which  the  jury  first  returned,  and  pronounced  judgment. 
Held  good. 

5.  Supreme  CouHt.    Error.    Judgment.    If  the  prisoner  had  been  sen- 

tenced for  the  three  years'  term,  it  would  have  been  error,  for  which 
the  judgment  would  have  been  reversed  or  the  judgment  corrected  by 
this  Court. 

6.  Error.     Charge  of  Court.     On  point  not  raised  by  proof.    In  the  absence 

of  proof  of  mania,  it  is  held  not  to  be  error  to  charge  that  it  makes  no 
difference  as  to  the  prisoner's  guilt,  what  sort  of  an  impulse  controlled 
him,  nor  how  strong  that  impulse  was,  nor  what  produced  it. 

7.  Same.     Volunlary  intoxication.    A  charge  that,  if  the  defendant  was  so 

much  under  the  influence  of  whisky  as  not  to  be  conscious  of  what  he 
was  doing  when  he  took  the  gun,  then  he  would  not  be  in  a  condition 
of  mind  to  be  guilty  of  larceny,  was  more  favorable  than  the  prisoner 
was  entitled  to,  in  view  of  his  being  voluntarily  drunk. 


FROM    LAUDERDALE. 

In  the  Circuit  Court,  January  Term,  1871,  T.  J.  Flip- 
pin,  J.,  presiding. 

Latta  &  Richardson,  for  the  prisoner,  insisted  that 
the  indictment  ought   to   have  been  quashed   because   the 
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Term  did  not  open  on  the  day  appointed  by  law.  Cited, 
Code,  4220,  4222.  That  the  record  did  not  show  that 
the  witnesses  were  sworn  in  open  court,  on  the  indict- 
ment; that  there  was  error  as  to  the  verdict:  citing, 
Dougherty  v.  Shovm,  1  Heis.,  302,  That  there  was  error 
in  the  charge  as  to  impulse. 

Attorney  General  Heiskell,  for  the  State,  cited  Act 
of  1809,  c.  49,  a,  3.,  which  provides  that  '^when  any  Cir- 
cuit Judge  shall  fail  to  attend  on  the  first  day  of  the 
Term,  the  business  shall  stand  adjourned  until  the  second 
day,^'  and  so  until  the  evening  of  the  third  day.  So 
the  law  adjourned  the  cases,  and  allowed  the  court  to 
stand  open.  Then  the  acts  of  1815  and  1817,  interpose 
a  direction  to  the  Clerk  to  enter  the  adjournments,  and 
to  take  the  recognizances,  necessary  forfeitures,  &c.  This 
act,  so  far  as  it  requires  the  entries  to  be  made,  is  direct- 
ory, and  leaves  the  court  open  if  it  be  not  pursued.  Per- 
haps the  Clerk  could  not  perform  the  statutory  act  of 
taking  recognizances,  &c.,  so  as  to  be  binding  unless  he 
entered  the  adjournments  strictly;  but  his  failure  could 
not  prevent  the  court  from  standing  open  for  the  Judge 
when  he  came.  The  act  of  1809  shows  the  thing  to  be 
done.  The  acts  of  1815  and  1817  merely  relate  to  the 
mode,  and  the  failure  in  the  specific  mode  will  not  de- 
feat the  primary  intention  that  the  court  should  not  be 
lost. 

But,  independent  of  the  statute,  the  failure  to  hold  the 
court  on  the  first  day  will  not  avoid  the  proceedings. 
In  the  case  of  Chapman  v.  The  State,  2  Head,  41,  there 
is  a  strong  intimation  that  a  court  held  at  the  old  time, 
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under  a  repealed  law,  would  be  good.  In  Womack  v. 
Womack,  17  Texas,  1,  this  very  point  was  held.  The 
same  court  decided  that  a  court  held  at  a  different  place 
from  that  appointed  by  law,  on  account  of  the  incursion 
of  enemies,  was  properly  held. 

In  Downey  v.  Smith,  13  III.,  671,  it  was  held  that  the 
term  is  a  t^rm,  though  no  judge  attends.  Though  we 
have  no  facts  but  the  simple  announcement  of  the  prin- 
ciple in  a  digest,  it  would  seem  that  if  it  be  a  term,  the 
judge  could  take  it  up  at  any  point  during  its  regular 
period  of  duration,  unless  it  was  terminated  in  some  mode 
pointed  out  by  law.  The  case  of  Morrow  v.  Moloney  5 
Sneed,  643,  requires  pleadings  to  be  filed,  though  the 
court  does  not  attend. 

The  proof  in  the  case  is  of  the  fullest  and  most  satis- 
factory character.  The  defense  of  kleptomania  is  not  in 
the  slightest  degree  plausible. 

The  objection  to  the  verdict  would  certainly  have  been 
good,  if  the  court  had  entered  it  as  last  rendered;  but 
the  error  of  the  judge  was  corrected  by  him,  and  entry 
made  of  the  proper  verdict.  The  temporary  mistake  has 
worked  no  injury,  and  the  first  rendering  of  the  verdict, 
according  to  the  statement  in  the  bill  of  exceptions,  was 
sufficient  to  authorize  the  entering  of  it  on  the  record. 
The  defendant  was  bound  to  ask  the  court  to  rectify  the 
error,  and  he  has  done  it  without  being  asked. 

Nei^on,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  tried  and  convicted  at  a 
Term  of  the  Circuit  Court,  began  and  held  for  the  County 
of  Lauderdale,  on  the  first  Tuesday  after  the  fourth  Mon- 
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day  in  January,  1871,  being  the  same  term  at  which  the 
indictment  \yas  found;  and  it  is  now  insisted  that  the 
Court  was  not  lawfully  held,  because  it  was  not  opened 
on  the  fourth  Monday  of  the  month,  the  time  prescribed 
by  law.^ 

The  Act  of  30th  June,  1870,  p.  79,  directs  that  the 
Circuit  Courts  for  Lauderdale  county,  shall  be  held  on 
the  fourth  Mondays  in  January,  May  and  September.  It 
is  declared  in  the  Code,  4220,  that^  "it  is  the  duty  ot 
the  Circuit  Judge  to  attend  and  hold  his  court  at  the 
time  appointed  by  law;  but  if,  for  any  reason,  he  fails  to 
appear,  the  clerk  may  open  and  adjourn  the  court  for 
the  first  three  days  of  the  term;  and  if  no  Judge  attend 
by  four  o'clock  on  the  fourth  day  of  the  term,  the  court 
shall  be  adjourned  by  the  clerk,  until  the  -court  in 
course." 

Section  4223  provides,  that  "none  of  the  proceedings, 
pending  in  the  Circuit  Courts  of  this  State,  shall  be  dis- 
continued by  the  non-attendance  of  the  Judge  at  any 
term,  or  his  death  at  any  time;  but,  in  such  cases,  all 
matters  depending  shall  stand  continued  to  the  next  suc- 
ceeding terra."  And  section  4224  provides  that  "the 
non-attendance  of  the  Circuit  Judge  shall  not  prevent 
the  parties  from  making  up  their  pleadings  in  appear- 
ance causes." 

In  the  case  of  Venabk  &  Co.  v.  Curd  &  White,  2 
Head,  682,  it  appeared  that  the  time  for  holding  the 
courts  had  been  changed,  by  Legislative  enactment,  from 
the  third  to  the  fourth  Monday;    and,  afterwards,  at  the 


^See  Blynn  v.  Com%  Law  lUgJor  Sept.  1871,  577.  (Ky.) 
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same  session  of  the  Legislature,  from  the  fourth  to  the 
third  Monday,  and  that  the  Circuit  Judge,  ignorant  of 
the  change,  held  the  court  on  the  fourth  Monday.  But 
it  was  held  by  this  court,  that  the  public  acts  of  officers 
de  facto  are  often  valid,  though  the  authority  under  which 
they  act  is  void,  and  that  public  convenience,  as  well  as 
public  justice,  require  that  they  should  be  supported:  lb., 
585,  586.  Judge  Wright,  in  delivering  the  opinion,  said: 
/*  There  can  be  no  doubt  whatever,  upon  reason  and  au- 
thority, that  a  judgment  given  by  a  judge,  de  facto,  sit- 
ting and  holding  the  court  at  the  proper  time  and  place, 
is  as  valid  and  free  of  error  as  a  judgment  pronounced 
by  a  judge  rightfully  in  office.  If  so,  upon  what  reason 
shall  we  hold  that  the  judgments  and  decrees  of  a  judge 
regularly  in  office  are  erroneous,  because  he  held  his  court 
under  color  of  a  law  that  turned  out  to  be  repealed  or 
invalid  ?" 

Public  justice,  in  our  opinion,  demands  that  the  views 
announced  in  that  case  shall  apply  as  well  to  criminal 
as  to  civil  cases.  If  it  did  not,  we  hold  that,  as  the 
plaintiff  in  error  went  to  trial  without  making  any  ob- 
jection to  the  jurisdiction,  he  can  not  now  make  it  under 
the  general  motion  to  quash,  entered  in  the  Circuit 
Court,  which  does  not  state  any  ground  for  making  the 
motion.  In  addition  to  this,  it  is,  by  no  means,  clear 
that  the  court  was  not  lawfully  and  properly  holden, 
although  it  does  not  appear  that  the  clerk  opened  and 
adjourned  the  court  from  Monday  until  Tuesday.  Un- 
der the  act  fixing  the  times  of  holding  the  Circuit 
Courts  in  Lauderdale,  the  court,  at  which  the  indict- 
ment was  found   and  the  cause   tried,  might    have  con- 
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tinued  its  sitting  until  near  the  third  Monday  in  Feb- 
ruary, and  the  legal  term  would  have  been  from  the 
fourth  Monday  in  January  until  it  was  necessary  to 
adjourn  in  order  to  hold  another  court  commencing  on 
the  third  Monday  in  February.  The  interval  between 
the  two  periods,  or  any  shorter  period  during  which 
the  term  was  actually  held,  would  be  the  legal  term  of 
the  court;  and  the  judge  might,  very  properly,  open 
the  term  at  any  time  between  the  day  designated  by 
law  and  the  fourth  day,  when  it  was  the  duty  of  the 
clerk  to  adjourn  the  court  sine  die.  Under  section  4224, 
the  term  was  open  for  the  purpose  of  making  up  the 
pleadings  in  civil  suits;  and  section  4220  expressly  treats 
the  four  days  as  parts  of  the  term.  Section  4223  guards 
against  a  discontinuance  on  account  of  the  non-attend- 
ance of  the  Judge  at  any  term,  but  evidently  implies 
that  he  may  attend  and  commence  the  term,  by  presid- 
ing in  court  at  any  time  before  four  o'clock  of  the  fourth 
day,  when  the  clerk  is  compelled  to  adjourn  it.  If  he 
does  not  attend  before  the  prescribed  hour  of  the  fourth 
day,  then,  but  not  until  then,  the  term  is  at  an  end; 
and,  under  section  4224,  all  matters  depending  stand 
continued   until   the   next   succeeding  term. 

The  bill  of  exceptions  states,  that,  *'the  jury  returned 
into  court  and  rendered  a  verdict  that  they  found  the 
defendant  guilty  of  petit  larceny,  and  assessed  the  term 
of  his  imprisonment,  in  the  Penitentiary  of  the  State, 
for  the  period  of  two  years  and  six  months,  when  the 
court  directed  the  jury  to  remodel  their  verdict;  that 
they  could  not  return  fractions  of  years;  and  directed 
them  to   return  and   reform  their  verdict  in  that  respect. 
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The  jury,  after  retiring,  returned  into  court  and  ren- 
dered the  following  verdict:  ^We,  the  jury,  find  the 
defendant  guilty  of  petit  larceny  and  fix  his  term  of 
imprisonment,  in  the  Penitentiary  of  the  State,  for  the 
term  of  three  years;'  which  verdict  was  received  by 
the  court  and  the  jury  discharged;  to  all  of  which, 
defendant  excepted.  At  a  subsequent  day  of  the  court, 
the  defendant  moved  the  court  for  a  new  trial  of  the 
issues  herein,  and  in  arrest  of  judgment;  \vhich  motions 
were,  by  the  court  overruled;  and  the  court  proceeded 
to  pronounce  judgment,  sentencing  the  defendant  to  im- 
prisonment in  the  Penitentiary  for  the  term  of  two 
years  and  six  months;  to  all  of  which,  as  well  as  the 
charge  of  the  court,  the  defendant  excepted."  It  is 
earnestly  contended,  for  the  plaintiff  in  error,  that  this 
action  of  the  Circuit  Court  was  so  erroneous,  that  it 
entitles   him   to   a   reversal   of  the  judgment. 

Under  the  provision  of  our  Constitution,  that  "Judges 
shall  not  charge  juries  with  respect  to  matters  of  fact, 
but  may  state  the  testimony  and  declare  the  law,"  there 
are  no  duties  of  a  Circuit  Judge  which  are,  perhaps, 
so  delicate,  or  difficult,  as  those  which  concern  the  main- 
tenance of  the  exact  relations  between  the  court  and  the 
jury,  especially  in  criminal  cases;  but  we  do  not  per- 
ceive that  the  court  invaded  the  province  of  the  jury 
in  this  case.  It  was,  unquestionably,  his  duty,  in  in- 
structing th«  jury  as  to  the  law,  to  state  its  provisions, 
as  to  the  term  of  imprisonment,  and  to  leave  it  to  them 
to  determine  it  in  the  event  they  found  the  defendant 
guilty.  His  instruction,  that  the  jury  could  not  find 
a  term  of  imprisonment   for  a  certain  term  of  years  and 
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the  fraction  of  a  year,  within  the  time  prescribed  by 
law,  was  clearly  erroneous,  as  it  was  competent  for  the 
jury,  in  their  discretion,  to  fix  any  period  between  the 
lowest  and  the  highest  number  of  years  designated  in 
the  statute.  But  it  is  very  manifest  that  he  corrected 
the  error;  for  the  verdict,  as  entered  upon  the  minutes, 
shows  that  "the  jury,  upon  their  oath,  do  say  they  find 
the  defendant,  John  Henslie,  guilty  of  petit  larceny,  and 
assess  the  term  of  his  imprisonment  in  the  State  Peni- 
tentiary, at  two  years  and  six  months.'^  Had  the  court 
received  and  acted  upon  the  second  verdict,  and  sentenced 
the  defendant  to  three  years^  imprisonment,  it  would  have 
been  such  an  error  against  him,  as  that  the  judgment 
should  be  reversed,  or,  at  least,  under  our  statutes,  cor- 
rected by  this  court.  But  there  can  be  no  question, 
upon  the  bill  of  exceptions,  that  the  jury,  on  each  occa- 
sion, returned  a  verdict  that  they  found  the  defendant 
guilty  of  petit  larceny;  nor  can  it  be  doubted  that,  in 
their  first  verdict,  they  fixed  the  term  of  imprisonment  at 
two  years  and  six  months;  but,  under  the  erroneous  in- 
structions, returned  a  verdict,  on  the  second  occasion,  fixing 
the  term  at  three  years.  Neither  verdict,  under  our  prac- 
tice, could  have  been,  immediately,  entered  upon  the  min- 
utes, or  record  book,  of  the  court,  as  it  is  well  known, 
that,  in  practice,  the  daily  proceedings  are  briefly  entered 
by  the  clerks  upon  their  '*rough  minutes,"  or  memoranda, 
which  form  no  part  of  the  record,  and  are,  generally,  en- 
tered, at  large  and  in  proper  form,  upon  the  record  book 
l^etween  the  time  of  the  adjournment  of  the  court  on  the 
day  of  the  proceedings  and  its  meeting  on  the  next  day; 

when,    by   express   statutory    provision,    the    record,    thus 
14 


210  JACKSON: 


John  Henslie  i.'.  The  State. 


carefully  prepareJ,  is  required  to  be  read  in  open  court, 
before  it  is  signed  by  the  judge,  not  only  with  a  view  to 
the  correction  of  any  errors,  or  mistakes,  which  may  have 
been  committed  by  the  clerk,  but  for  general  information. 
During  the  term  of  the  court,  the  record  is  entirely  within 
the  control  of  the  presiding  judge;  and  no  good  reason 
exists  why,  in  a  case  like  this,  he  might  not  correct  hi.3 
own  error  bv  causing  the  record  to  show  the  result  ascer- 
tained  by  the  first  verdict,  and  treating  as  a  nullity  the 
sibsequent  action  of  the  jury  occasioned  by  his  own  mis- 
take. The  record,  as  finally  made  up,  does  not  s[)eak 
falsely,  as  it  is  expressly  shown  in  the  bill  of  exceptions 
that  the  jury  did  return  the  verdict  there  entered,  and 
that  the  second  verdict,  if  it  may  be  so  styled,  was  a 
repetition  of  the  first,  with  the  erroneous  addition  of  six 
months'  imprisonment,  which  was  reduced  by  the  court, 
in  favor  of  the  prisoner,  and  before  making  up  the  record, 
so  as  to  conform  to  the  first,  and  only  proper,  verdict  of 
the  jury. 

There  is  nothing  in  the  opinion,  in  Dougherty  v. 
Shown,  which  militates  against  this  conclusion,  for  it  is 
there  expressly  said  that  "the  verdict  of  the  jury,  as 
originally  returned,  was  their  deliberate  view  of  the 
justice  of  the  case,  and  no  one  had  the  right  to  in- 
terfere with  their  conclusions*^  1  Heisk.,  305.  In  that 
case,  it  seems  that  the  jurors  were  re-assembled,  after 
rendering  their  first  verdict,  and  that  there  was,  per- 
haps, an  improper  interference  on  the  part  of  the  At- 
torney for  the  plaintifi^,  and  that  the  court,  against 
the  express  objection  of  the  defendants,  proceeded  to 
give   an   additional   charge,    under    which    the   first  ver- 
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diet,  which  was  against  two  of  the  joint  defendants  for 
eight  hundred  dollars  damages,  and  against  three  other 
joint  defendants  for  five  thousand  dollars  damages,  was, 
after  the  jury  had  retired  twice,  changed  to  a  joint 
verdict  against  all  the  defendants.  The  jury  believed 
that  separate  damages  should  be  assessed,  but,  under 
the  instructions  of  the  court,  were  compelled  to  change 
their  verdict  entirely,  as  to  the  defendants  whom  they 
believed  least  guilty,  and  to  involve  them  in  the  same 
category  as  the  other  and  most  guilty  defendants,  and 
thus  to  render  a  verdict  to  the  prejudice  of  the  least 
guilty  parties.  But  here  there  was  no  change  to  the 
prejudice  of  the  defendant.  The  jury,  on  both  occa- 
sions, found  him  guilty;  and  the  injury  which  would 
have  been  done  by  the  last  action  of  the  jury,  if  it 
had  been  adopted  by  the  court,  was  not  done;  and 
the  first  verdict  of  the  jury,  which  was  proj^erly  ren- 
dered, and  was,  in  fact,  the  only  action  that  can  be 
denominated  a  verdict,  was  correctly  entered  upon  the 
record   as   their    action. 

Among  other  things,  the  court  charged  the  jury 
that,  "it  makes  no  difference,  as  to  his  guilt,  what 
sort  of  an  impulse  controlled  him,  nor  how  strong 
that  impulse  was,  nor  what  produced  it.  The  only 
question  for  you  to  look  at,  in  considering  whether  he 
is  guilty  of  larceny,  is,  did  he  know,  at  the  time  that 
he  took  the  gun,  it  was  not  his"?  It  is  argued,  for  the 
plaintiff  in  error,  that  if  the  impulse  to  take  the  gim 
was  irresistible  and  "the  man  had  no  power  to  control 
his  will,^'  there  could  be  no  felonious  intent.  But  the 
facts   presented   in    this   record   do   not   show   a   case   of 


212  JACKSON: 


John  Henslie  v.  The  State. 


kleptomania,  and  it  is  not  necessary  to  consider  that 
occult  and  mysterious  subject  The  material  facts  of  the 
case  are  few.  It  appears  that  the  plaintiff  in  error,  who 
was  a  stranger  to  J.  A.  Campbell,  the  prosecutor,  was  at 
the  prosecutor's  store  on  three  consecutive  days,  about  the 
20th  January,  1871;  that  he  was  drinking,  and  perhaps 
intoxicated;  that  he  went  with  the  clerk  to  the  dwelling 
house,  where  he  took  supper  and  remained  until  9:30 
o'clock,  p.  M.;  that  the  prosecutor  invited  him  to  re- 
main all  night,  without  charge;  that  by  this  time  he 
was  nearly  sober,  and  returned  with  the  clerk  to  the 
store;  that  he  and  the  clerk  went  back  to  the  house 
about  ten  o'clock,  when  the  clerk  showed  him  the 
room  in  which  he  was  to  sleep;  that  he  remarked  he 
Avould  not  go  to  bed  for  about  two  hours,  as  he  wished 
to  read  a  book;  that  the  clerk  closed  the  door  and 
left  him;  that  he  returned  early  next  morning  to  wake 
him  for  breakfast,  but  found  he  was  gone  and  that 
the  bed  had  not  been  occupied,  and  then  discovered 
that  the  shot  gun  belonging  to  the  prosecutor,  and 
which  he  had  seen  on  the  previous  morning,  was  miss- 
ing. The  discovery  was  made  on  Friday  morning. 
Pursuit  was  made,  and  the  plaintiff  in  error  was  ar- 
rested on  the  next  day,  about  twenty-two  miles  dis- 
tant, at  the  house  of  a  negro  man  named  Florence, 
when  he  acknowledged  he  had  taken  the  gun  and  also  a 
book  and  coat;  but  said  that  if  it  had  n'ot  been  for 
whisky  he  would  not  have  done  it.  It  is  in  evidence 
that  on  Friday  morning,  between  the  hour  of  mid- 
night and  daybreak,  the  plaintiff  in  error  stopped  at 
Lowery's   house,  about   five  miles  distant   from  the  prose- 
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cutor^s,  having  the  gun  with  him;  that  he  said  it  was 
worth  twenty-five  dollars,  bnt  offered  to  sell  it  to 
Lowery  first  for  ten,  then  for  eight,  and  last  for  four 
dollars  cash  and  to  wait  for  the  balance;  that  defend- 
ant was  not  drunk  at  the  time,  but  remained  and  took 
breakfast  with  the  witness.  At  about  one  or  two 
o'clock  on  Friday,  the  plaintiff  in  error  stopped  at  the 
house  of  McGuire,  about  four  miles  from  Fulton,  hav- 
ing the  gun  with  him  and  again  offering  to  sell  it. 
He  was  not  drunk  or  drinking  at  the  time,  and  left 
there  on  Saturday  morning,  starting  towards  Fulton. 
Florence  (the  negro)  states  that  he  met  the  plaintiff  in 
error  at  the  twelve  mile  post  from  Fulton;  that  he 
stopped  witness  and  asked  him  where  he  could  stay 
that  night,  and  stayed  at  the  house  of  witness,  with 
whom  he  made  an  arrangement  to  assist  him  across 
the  Mississippi  river  next  morning;  that  he  had  a 
bottle  about  half  full  of  whisky,  and  "was  merry  and 
drinking,  but  not  drunk;"  that  he  got  another  bottle 
and  became  "pretty  drunk;"  that  he  was  arrested  next 
morning  before  day  by  thosa  who  were  in  pursuit,  and 
that  part  of  the  whiskey  was  then  still  in  the  bottle. 
His  Honor,  the  Circuit  Judge,  expressly  instructed 
the  jury  that,  "if  the  defendant  was  so  much  under  the 
influence  of  whisky  as  not  to  be  conscious  of  what  he 
was  doing  when  he  took  the  gun,  (if  the  proof  shows  he 
did  take  it,)  then  the  defendant  would  not  be  in  a  condition 
of  mind  to  be  guilty  of  larceny,"  and,  in  other  respects, 
fully  and  fairly  submitted  the  case  to  the  jury.  The 
charge  was  more  favorable  to  the  plaintiff  in  error  than 
he    was    strictly    entitled    to   in    view    of   his    voluntary 
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drunkenness.  There  is  nothing  in  the  record  to  show 
that  he  suffered  from  delhium  tremens  or  other  mental  in- 
capacity. It  appears  from  the  weight  of  evidence  that 
he  was  sober  when  he  took  and  carried  away  the  gun, 
and  also  when  he  offered  to  sell  it;  and  if  his  mind 
was  in  any  way  affected  by  his  potations,  the  arrange- 
ment he  made  to  cross  the  Mississippi  river  clearly 
shows   that   there   was   "method   in   his   madness.'^ 

Two  physicians  were  examined  on  the  trial  as  to 
the  probable  effect  of  the  use  of  spirituous  liquors  for 
several  days  upon  the  mind  of  complainant,  one  of 
whom  stated  that  he  would  consider  him  morally  re- 
sponsible; and  the  other  that  "he  would  suppose  that 
defendant's  natur-e,  in  this  respect,  was  somewhat  im- 
paired." While  nothing  can  be  more  cruel  or  inhu- 
man than  the  punishment,  under  the  forms  of  law,  of 
one  who  is  an  imbecile,  or  of  unsound  mind,  and  is 
incapable  of  discriminating  between  right  and  wrong,  a 
guilty  defendant  should  not  bo  permitted  to  escape  upon 
the  mere  abstract  and  hypothetical  opinions  of  physicians 
who  often    disagree,    as  in  this  case,  in  their   conclusions. 

The  case  was  fairly  submitted  to  the  jury,  who  reach- 
ed a  correct  conclusion,  and  there  being  no  error  in  the 
record,  the  judgment  is  aflGirnied. 
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Lewis  Rice  r.  The  State. 

1,  Indictment.     Conclimon  contra  pacem.    The  conAtitutlonal  provision. 

Art.  6,  8.  12,  that  indictments  shall  conclude,  "against  the  jxace  and 
dignity  of  the  State/'  is  imperative,  and  makes  those  words  exential 
to  the  validity  of  an  indictment. 

2.  Same.     Stime.     Xoi  required  in  tcwk  eounl.     It  is  not  necessary  that  each 

count  of  an  indictment  have  this  formal  conclusion ;  if  the  whole  so 
conclude,  it  is  sufficient. 

Verdict.  On  good  and  had  counts.  Where  there  are  good  and  bad 
counts  in  an  indictment,  ujwn  a  general  venlict  of  guilty,  the  Court 
will  presume  that  the  finding  is  responsive  to  the  good  and  not  the 
bad  counts. 

4.  Same.    Same.    Where  the  proof  is  set  out,  and  relates  to  the  bad  count 

only,  the  judgment  should  be  arretted.  Where  it  relates  equally  or 
properly  to  both,  the  verdict  and  judgment  will  be  good. 

5.  Practice.    Pn)duclion  of  papers  in  evidence.     Money  orders,  alleged  to 

have  been  stolen,  if  in  court,  must,  on  demand  of  tlie  prisoner,  Ix*  sub- 
mitted to  the  jury. 

6.  Declarations.    Demfing  guilty  not  error  to  adnv't.    Where  the  prosecu- 

tor, by  means  of  promises,  induced  the  de^ndant  to  show  him  stolen 
articles,  and  his  declarations  were  received  that  he  receivtd  tlum  from 
another,  not  knowing  that  they  were  improperly  obtained,  the  admi.-*- 
!-^~  sion  of  the  statement  was  held  not  to  be  error  against  the  prisoner. 

6.  Receiving  Stolen  Goods.  Inteni.  A  charge  that,  if  the  prisoner  re- 
ceived the  property,  knowing  it  to  be  stolen,  he  was  guilty  of  a  crime, 
is  erroneous,  unless  it  further  state  that  he  must  have  fraudulently  in- 
tended to  deprive  the  owner  thereof. 


FROM   GIBSON. 


Circuit  Court,  October   Term,  1870.     Before    GiD.  B. 
Black,  J. 

James  Elder  and  R.  P.  Rains,  Jr.,  for    the    pris- 
oner. 
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Attorney  General   Heiskell,  for  the  State. 
Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  prisoner  appeals  in  error  from  the  judgment  of 
the  Circuit  Court  of  the  county  of  Gibson,  upon  a  gen- 
eral verdict  of  guilty  under  an  indictment  containing  two 
counts,  the  first  an  accusation  of  grand  larceny,  and  the 
second  charging  the  crime  of  receiving  stolen  goods  of 
greater  value  than  ten  dollars.  The  verdict  is  in  the 
form  following:  "The  said  Lewis  Rice  is  guilty  in  man- 
ner and  form  as  charged  in  the  indictment,  and  the  jury, 
upon  their  oath,  do  further  say,  for  the  offense  afore- 
said, the  said  Lewis  Rice  shall  undergo  confinement  in 
the  Penitentiary  of  the  State  for  the  period  of  five 
years." 

The  property  so  alleged  to  have  been  stolen  or  felo- 
niously received,  was  a  pocket-book  belonging  to  Dr. 
McGhee,  containing  United  States  treasury  notes  and 
National  Bank  notes  of  various  denominations,  set  out 
and  described  in  the  indictment,  and  two  money-orders 
described  in  the  indictment  as  "one  piece  of  paper  hav- 
ing thereon  a  money-order  for  twenty-five  dollars,  of  the 
value  of  twenty-five  dollars;  and  one  other  piece  of  pa- 
per having  thereon  a  money-order  for  twenty  dollars,  of 
the  value  of  twenty  dollars.  The  value  of  the  pocket- 
l>ook  is  stated  in  the  indictment  at  one  dollar,  and  its 
contents  at  about  two  hundred  dollars  in  the  aggregate. 
The  facts  are,  that  Dr.  McGhee  had  employed  the  pris- 
oner, and  one  Green  Davidson,  both  colored  men,  to 
remove  his  furniture  from  one  room  to  another,  in  the 
town   of   Trenton.      While   the    furniture  was   being    re- 
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moved,  Dr.  McGhee  left  the  house  and  walked  down 
into  the  town.  In  a  short  time  he  missed  his  pocket- 
book,  containing  the  valuables  charged  to  have  been 
stolen,  and  remembering  that  he  had  left  the  pocket- 
book  secreted  between  the  mattresses  upon  which  he 
had  slept  the  night  before,  he  returned  to  the  house 
and  found  that  the  mattresses  and  other  furniture  had 
been  removed,  and  the  pocket-book  could  nowhere  be 
found.  At  once  suspecting  that  one  of  his  two  em- 
ploy^ had  taken  his  pocket-book,  he  obtained  a  search 
warrant  and  searched  their  houses,  but  without  finding 
the  lost  property.  He  then  determined  to  examine  each 
of  his  employes  separately,  and  to  this  end  he  took  the 
prisoner  into  a  private  room.  His  interview  with  the 
prisoner  is  thus  narrated  by  Dr.  McGhee  in  his  testi- 
mony: "I  said  to  him,  now  Rice,  if  you  will  tell  me 
all  about  my  money,  I  will  not  prosecute  you,  and  I 
will  give  you  five  dollars."  The  prisoner  then  re- 
marked to  him,  "If  you  will  go  with  me^  I  will/^ 
They  then  went  oflF  together,  and  went  into  the  lot 
where  the  prisoner  lives,  or  one  adjoining,  and  the 
prisoner  dug  into  the  ground  and  dug  up  a  tin  box 
which  had  in  it  one  hundred  and  fifty-five  dollars  in 
money  and  the  two  money-orders,  one  for  twenty-five 
dollars  and  the  other  for  twenty  dollars,  and  he  then 
dug  a  little  farther  and  produced  the  pocket-book,  and 
handed  it  to  the  witness  with  the  money  and  orders, 
and  remarked,  this  money  and  the  pocket-book  Green 
Davidson  gave  me,  requesting  that  I  should  take  care 
of  it  for  him.  I  did  so,  but  I  did  not  know  where 
he  got    the   money."     To   the   introduction  of   this  con- 
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fession,  the  prisoner,  by  his  counsel  objected ;  but  the 
objection  was  disallowed  by  the  court,  and  the  confes- 
sion went  to  the  jury.  The  identity  of  the  pocket-book 
was  established,  but  its  value  was  not  proven.  The 
witness  believed  that  the  money  so  found  was  his  prop- 
erty, but  he  could  not  swear  positively,  and  only  thought 
the  money  was  his  from  the  worn  condition  of  one  of 
the  bills  of  twenty  dollars.  The  money  had  all  been 
disposed  of  before  the  trial,  and  could  not  be  produced 
upon  the  demand  of  the  prisoner.  In  describing  the 
money,  the  witness  stated  that  he  had  some  twenties, 
some  tens,  and  some  five  dollar  bills;  some  of  which 
he  was  satisfied  was  what  is  commonly  called  green- 
backs, and  some  what  was  called  National  Bank  cur- 
rency. Whether  the  twenties  were  all  greenbacks,  or 
some  National  Bank  currency,  or  whether  some  of  the 
tens  were  greenbacks,  or  some  National,  or  whether  some 
of  the  fives  were  gre<?nbacks  or  some  National  Bank 
currency,  he  could  not  tell.  There  were  some  twenty 
dollar  bills  of  greenback  in  the  money  he  obtained 
from  the  prisoner  that  were  a  little  worn  and  old. 
That  he  remembered  very  well  to  have  had  one  in  his 
pocket-book  of  a  similar  character,  and  *'it  looked  like 
his;''  but  to  say  any  of  them  were  his,  he  could  not, 
trom  any  private  mark.  He  had  received  them  all  at 
the  value  they  purported  to  be,  believing  that  they  were 
his,  and  he  passed  ofiF  the  twenty  dollar  bill  as  currency 
as  twenty  dollars.  The  two  orders  he  considered  of 
value  to  the  amount  they  called  for,  and  a  portion  of 
one  of  them  had  already  been  paid  to  him."  The 
prisoner's  counsel  called  for  the  production  of  the  orders. 
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and  that  they  be  read  to  the  jury,  the  witness  having 
the  orders  in  his  hands.  The  court  refused  to  permit 
the  orders  to  be  read  to  the  jury,  to  which  ruling  the 
prisoner  excepted.  The  prisoner  introduced  Mrs.  McGhee 
as  a  witness  in  his  behalf.  She  testified  that  the  pris- 
oner and  Green  Davidson  were  both  at  her  house  that 
morning,  and  were  removing  the  furniture  from  the 
usual  sleeping  room  to  another  room;  but  before  they 
had  completed  the  job,  Green  Davidson  left  and  went 
to  Mrs.  Seat's,  the  adjoining,  lot.  An  inquiry  was  made 
as  to  why  he  had  gone,  and  the  reply  was  that  he  had 
gone  for  water.  The  witness  remarked  that  there  was 
plenty  of  water  there.  He  returned,  however,  and  the  two 
continued  the  removal  of  the  furniture,  which  was  fin- 
ished just  before  dinner,  and  the.  prisoner  left  first. 
Before  he  left,  something  was  said  about  paying  him, 
to  which  he  replied,  it  made  no  difference.  Then  Green 
Davidson  left,  and  both  had  left  before  Dr.  McGhee 
returned  to  his  dinner.  In  the  course  of  the  testimony 
of  this  witness,  she  stated  that  Dr.  McGhee  said,  that 
when  the  mattresses  were  moved,  Green  Davidson  was 
in  another  room.  To  this  statement  there  was  no  ex- 
ception by  the  prisoner,  and  there  was  no  ruling  upon 
it   by  his  Honor,  the  Circuit  Judge. 

As  already  stated,  there  were  two  counts  in  the  in- 
dictment: the  first  charging  the  offense  of  larceny;  and 
the  second,  that  of  receiving  stolen  goods,  knowing  them 
to  be  stolen, .  with  intent  to  deprive  the  true  owner 
thereof.  The  count  for  receiving  stolen  goods  concludes 
with  the  words  ''contrary  to  the  peace  and  dignity  of 
the   State;''   but  the  count  for  larcenv  has   no  spch   con- 
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elusion.  The  prisoner  demanded  to  be  tried  upon  the 
count  for  receiving  stolen  goods,  and  called  upon  the 
Attorney  General  to  enter  a  nolle  pros,  as  to  the  other 
count,  which  was  refused,  and  the  prisoner  was  tried 
upon  both  counts.  The  verdict,  as  will  be  seen,  was  a 
general  verdict  of  guilty,  as  charged  in  the  indictment. 
The  charge  of  the  Court,  after  defining  the  distinction 
between  grand  and  petit  larceny,  and  correctly  charging 
the  law  as  applicable  to  those  offenses,  and  aft«r  giving 
the  prisoner  the  full  benefit  of  the  doctrine  of  reasona- 
ble doubt,  and  all  other  defenses  merely  technical,  pro- 
ceeds as  follows:  "If  you  find  from  the  proof  that  he 
stole  the  goods  or  money,  as  stated  above,  and  that  they 
were  of  the  value  of  ten  dollars  or  under,  he  would  be 
guilty  of  petit  larceny.  If  he  received  the  goods  or 
money,  knowing  them  at  the  time  to  have  been  stolen, 
he  would  be  guilty  of  a  crime,  the  penalty  of  which 
was  the  same  as  if  he  had  stolen  them  himself.  There 
are  two  counts  in  the  indictment.  You  may  find  him 
guilty  on  one,  and  acquit  him  on  the  other,  or  you  may 
find  a  general  verdict  of  guilty." 

Upon  this  record,  a  number  of  questions  are  made, 
and  upon  each  the  opinion  of  the  Court  is  requested. 
And  premising  that,  for  some  of  the  alleged  errors  of 
the  law,  the  cause  must  be  remanded  for  a  new  trial, 
we  forbear  from  criticizing  the  facts,  and  proceed  at  once 
to  consider  the  errors  of  law  as  they  arise  upon  the 
record. 

An  indictment  in  this  State,  that  does  not  conclude 
"against  the  peace  and  dignity  of  the  State,^^  is  a  nul- 
lity.      It    is   a   positive   injunction   of   the    Constitution 
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itself,  that  such  shall  be  the  conclusion  of  every  indict- 
ment. It  is,  therefore,  a  matter  that  can  not  be  affected 
by  legislation,  and  a  defect  that  can  not  be  ignored  by 
the  courts.  An  indictment  without  these  words  is  not 
an  accusation  of  crime,  and  not  an  indictment  in  the 
sense  of  the  Constitution.  No  conviction  upon  such  an 
indictment  could  be  permitted  to  stand;  and  a  prisoner 
can  not  waive  his  rights  in  this  respect,  as  it  is  the 
imperative  mandate  of  the  Constitution,  that  all  crimes 
shall  be  prosecuted  by  presentment  or  indictment,  and 
that  all  indictments  shall  conclude,  '^against  the  peace 
and  dignity  of  the  State."  By  the  statute,  37  Hen.,  8, 
c.  8,  the  words  vi  et  armisy  viz:  baculia,  culUllis,  arcubua 
et  aoffittis,  or  such  other  like,  shall  not,  of  necessity,  be 
put  or  comprised  in  any  inquisition  or  indictment.  And 
"exceptions  to  indictments  omitting  these  words  have 
often  been  answered  by  this  Court  by  quoting  this  old 
statute.'^  Tipton  v.  The  StaU,  2  Yer.,  542;  Taylor  v. 
The  SiatCf  6  Hum.,  285.  And  by  our  Code,  the  words 
"contrary  to  the  form  of  the  statute,"  and  other  words 
merely  formal,  are  dispensed  with,  such  as  are  not  es- 
sential in  the  description  of  the  offense:  Code,  5115,  et 
vid.  2  King's  Dig.,  §  4950:  But  the  conclusion,  "against 
the  peace  and  dignity  of  the  State,"  can  not  be  dispensed 
with. 

It  is  held  that  each  count  in  an  indictment  must  be  a 
complete  indictment  in  itself.  This,  we  think,  refers  to 
the  descriptirm  of  the  offense,  and  not  to  the  formal  con- 
clusion. And  it  seems  that  the  good  and  bad  counts  may, 
by  apt  reference  and  averment,  become  so  incorporated  in 
each  other,  that  the  principal  count   and  the  matter  bor- 
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rowed  for  the  other,  may  constitute  together  a  complete 
accusation:  ITie  State  \.  Lea,  1  Cold.,  175.  The  count 
of  the  indictment  now  in  judgment,  which  charges  the 
larceny  does  not  conclude  '^against  the  peace  and  dignity 
of  the  State,"  and  if  it  stood  alone,  would  be  bad  for 
Avant  of  the  proper  conclusion.  But  the  last  count  does 
have  the  proper  conclusion;  and  we  hold  this  to  be  suf- 
ficient, and  that  the  conclusion  "against  the  peace  and 
dignity  of  the  State"  in  the  last  count,  relates  to  all 
other  preceding  counts.  And  in  this  case,  the  verdict  is 
general;  and  even  if  one  count  were  fatally  defective, 
the  established  rule  here,  as  in  in  England,  is,  that  at 
common  law,  upon  a  general  verdict  of  guilty  upon  an 
indictment  containing  several  counts,  where  some  are 
good  and  others  bad,  the  Court  will  pronounce  judgment 
upon  the  good  counts,  upon  the  presumption  that  it  was 
to  the  good  counts  the  verdict  attached:  2  Whart,  Cr. 
L.,  §  3047.  And  such  is  now  the  provision  of  our 
statute  upon  the  subject:  CoJe,  5217.  This  practice 
was  sustained  by  this  Court  in  the  case  of  Isham  v.  The 
State,  1  Sneed,  113.  This  presumption  of  law,  however, 
that  the  general  verdict  of  guilty  was  responsive  to  the 
valid  count,  and  not  to  the  defective  count,  is  not  con- 
clusive, but  prima  facie.  In  a  case  where  the  proof  is 
fully  set  out  in  the  bill  of  exceptions,  if  it  be  clear  upon 
the  facts  that  the  verdict  is  not  responsive  to  the  valid 
count,  presumption  would  fail,  and  upon  such  a  convic- 
tion, the  judgment  should  be  arrested.  In  this  case,  we 
can  not  say  upon  the  facts  that  the  verdict  si)ecial]y  at- 
taches to  the  count  alleged  to  be  bad  for  want  of  the 
proper  conclusion,  and   therefore  the  presumption  of  law 
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would  relieve  us  of  all  difficulty  on  that  question,  even 
if  we  held  the  exception  fatal. 

We  think  there  was  error  in  the  ruling  of  the  Court, 
in  disallowing  the  prisoner\s  demand  for  the  production 
and  reading  of  the  money  orders  referred  to  in  the  proof. 
These  papers  being  in  court,  and  in  the  hands  of  the 
witness,  and  being  an  important '  link  in  the  chain  of 
testimony  against  the  prisoner,  he  had  a  right  to  criti- 
cise and  test  their  identity  as  well  as  their  value.  In 
the  case  of  Pyland  v.  The  State,  it  was  held  that,  if  any 
question  be  made  as  to  the  genuineness  of  the  bank 
notes  alleged  to  have  been  stolen,  the  Court  should  re- 
quire the  prosecutor  to  produce  the  notes,  if  in  his  pos- 
session. If  he  fail  to  produce  them  when  required,  it 
will  be  a  strong  circumstance  in  favor  of  the  prisoner: 
4  Sneed,  357. 

The  confession  of  the  prisoner  was  evidently  and 
clearly  superinduced  by  the  fear  of  a  prosecution  or  the 
hope  of  a  reward.  Though  he  does  not  confers  himself 
guilty — and  though  it  be  the  general  rule  that  confes- 
sions must  be  taken  all  together — yet,  in  view  of  the 
manner  in  which  the  stolen  property  was  concealed,  the 
confession  under  the  circumstances,  if  unexplained,  cov- 
ers the  prisoner  with  a  fatal  suspicion.  It  is  a  familiar 
rule  of  criminal  evidence,  that  though  a  confession  be 
improperly  obtained — ^as  by  hope  of  reward  or  threats 
of  punishment — yet,  if  important  facts  be  discovered  by 
it,  so  much  of  it  as  discovers  said  facts  is  admissible: 
Deathridge  v.  State,  1  Sneed,  75.  And  a  good  illus- 
tration of  this  rule  is  given  in  the  case  of  Hudson  v. 
The   State,   9  Yer.,  408,    where    it  is  held,  that  if   the 
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prisoner  in  an  improper  confession,  point  out  the  place 
wliere  the  stolen  property  is  found,  the  presumption  of 
guilt  arises  against  him,  and  the  burthen  of  proof  de- 
volves on  him  to  reconcile  his  knowledge  wilh  his  in- 
nocence: 2  King's  Dig.,  151.  The  reasons  for  exclud- 
ing confessions  of  guilt  when  made  under  stress  of 
improper  influence,  as  by  threats  or  promises,  is  the 
great  probability  of  their  being  untrue.  In  Deathridge's 
case  it  is  said,  that,  in  such  case,  it  is  competent  to 
prove  that  the  prisoner  stated  or  pointed  out  the  place, 
and  the  goods  were  found  there.  But  it  is  not  com- 
petent to  prove  further,  that  the  prisoner  said  he  put 
the  goods  there.  This  case  is  supported  by  the  ancient 
authorities  on  this  subject.  Thus  it  is  said,  that  al- 
though a  confession  obtained  by  means  of  promises  or 
threats  can  not  be  received;  yet  if,  in  consequence  of 
that  confession,  certain  facts  tending  to  establish  the 
guilt  of  the  prisoner,  are  made  known,  evidence  of  these 
facts  may  be  received:  Roscoe  Cr,  Ev.,  50;  Com7.  v. 
Knapp,  9  Pick.,  496;  State  v.  Crank,  2  Bailey,  67. 
A  fact,  it  is  said  by  the  court,  in  1  Leach,  264,  if  it 
exists  at  all,  must  exist  in  the  same  manner,  whether 
the  confession  from  which  it  is  derived,  be  in  other 
respects  true  or  false.  Facts  thus  obtained,  however,  must 
be  fully  and  satisfactorily  proven,  without  calling  in  the 
aid  of  any  i>art  of  the  confession  from  which  they  have 
been  derived.  The  most  that  is  proper,  said  Mr.  East, 
to  be  left  to  the  jury  in  such  case,  is  the  fact  of  the 
witness  having  been  directed  by  the  prisoner  where  to 
find  the  goods,  and  his  having  found  them  accordingly; 
but   not    the    acknowledgment    of    the    prisoner    having 


JUNE  15,  1871.  225 


Lewis  Eice  v.  The  State. 


stolen  or  put  them  there,  which  is  to  be  collected  or 
not  from  alL  the  facts  in  the  case:  2  East's  P.  C,  658. 
Such  a  confession,  it  is  said,  may  be  evidence  only  of 
the  fact  that  the  prisoner  was  acquainted  with  the  other 
fact  which  he  disclosed;  and  that  so  far  as  such  knowl- 
edge goes,  it  is  evidence  to  convict  him  of  the  offense. 
The  leading  case  of  Warickshall,  so  often  referred  to 
in  the  books,  was  very  similar  to  the  case  now  in  judg- 
ment. The  prisoner  was  indicted  as  receiver  of  stolen 
goods,  and  in  consequence  of  promises  of  favor,  made  a 
full  confession;  and  according  to  that  confession,  the 
property  was  found  at  her  lodgings  concealed  between 
the  sackings  of  her  bed.  It  was  held,  the  evidence  of 
the  finding  was  admissible:  1  Leach,  263;  Roscoe  Cr. 
Ev.,  51.  Applying  these  principles  to  the  case  in 
judgment,  we  hold,  that  so  much  of  the  statement  of 
the  prisoner  as  disclosed  the  place  of  concealment  of  the 
property,  was  very  properly  admitted  to  the  jury,  the 
same  being  found  to  be  true,  by  finding  the  property 
in  the  place  designated  by  him.  The  statement,  how- 
ever, expressly  disclaims  and  denies  all  guilt  in  the 
premises,  and  the  only  feature  of  it  that  could  be  of 
value  to  the  prosecution,  is  the  discovery  of  the  impor- 
tant fact,  that  the  prisoner  himself  had  concealed  the 
goods,  and  that  the  statement  has  discovered  the  place 
of  their  concealment.  And  these  are  circumstances 
which  may  well  be  considered  by  the  jury  against  the 
prisoner,  in  the  absence  of  any  satisfactory  explanation. 
The  burthen  of  proof  is  upon  the  prisoner  now,  to  re- 
concile his   knowledge   with  his  innocence. 

We  come  to  consider  and  dispose  of  the  last  exeep- 
15 
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tion  in  the  case^  as  presented  in  the  argnroent.  The 
court  charged  the  jury,  after  fully  and  correctly  charging 
the  law  upon  all  other  points  involved,  that,  '^if  the  pris- 
oner received  the  property,  knowing  it  to  be  stolen,  he 
was  guilty  of  a  crime.'^  The  prisoner  had  a  right  to  a 
full  exposition  of  the  law  upon  this  subject,  and  a  full 
definition  of  the  offense  of  receiving  stolen  goods.  The 
mere  receipt  of  stolen  goods,  knowing  them  to  be  stolen, 
is  not  of  itself  a  crime.  For  such  receiving  may  be  for 
the  most  honorable  purposes.  The  essence  of  the  offense 
is,  that  the  receiving  of  stolen  goods  knowing  them  to 
have  been  stolen,  is  accompanied  by  fraudulent  intent  to 
deprive  the  true  owner  thereof.  This  is  the  offense,  and 
it  must  be  thus  charged  in  the  indictment,  as  it  is  in  this 
case,  and  it  must  be  shown  in  the  proof  by  such  circum- 
stances as  leave  no  reasonable  doubt  of  the  guilty  knowl- 
edge. Unless  there  be  evidence  showing  this  knowledge, 
either  direct  or  circumstantial,  the  prosecution  must  fail: 
Vide  Bedford  v.  Slate,  5  Hum.,  552;  Hurell  v.  State,  6 
Hum.,  68;  Wright  v.  StaU,  5  Yerg.,  164;  Caskets  v. 
Slate,  4  Yerg.,  149. 

We  hold,  therefore,  that  the  court  erred  in  this  portion 
of  the  charge  to  the  jury;  and  for  this  and  other  causes 
herein  indicated,  the  judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial. 
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Vekub.  Ofenaea  eommiUed  beyond  the  StaU,  The  proyisioii  in  the  Code, 
4981,  for  the  panishment  of  ofifenfles  committed  within  five  miles  of  the 
State  line,  on  board  of  vesselB  engaged  in  navigating  waters  of  the 
State,  is  unconstitutional. 

Cases  cited :  ArtMtrimg  y.  Staie^  1  Col^  338 ;    Kxrh  v.  SUsU,  lb,,  344;  3 
Head,M4;  9  Hum.,  657,  659. 


FROM  SHELBY. 


Writ  of  error  to  the  Criminal  Court.  The  prisoner 
was  tried  before  John  R.  Flippin,  J.,  at  September 
Term,  1870. 

Walker  &  Horbioan^  for  the  prisoner^  insisted 
that  the  Code,  4981,  was  unconstitutional,  citing  Simpson 
V.  ^ate,  4  Hum.,  456 ;   Code,  4977,  4697 ;  Bex  v,  ProweSy 

1  Moody  Cr.  C,  349;   Armstrong  v.   The  State,  1  Cold., 
338;    People  v.  Gardner,  2  John.,  477;    People  v.  Schenk, 

2  John.,  479 ;  Cowen^s  Cr.  Big.,  p.  632 ;    Beg*  v.  Madge, 
9  C.  &  P.,  29. 

Attorney  General  Heiskell,  for  the  State,  insisted 
that  it  was  within  the  power  of  the  Legislature  to  pro- 
vide for  the  ])unishment  of  oflenses  committed  on  ves- 
sels engaged  in  navigating  the  waters  of  the  State,  even 
while  they  are  beyond  the  boundary  of  the  State.  That 
every  maritime  state  had  such  laws:  1  Archk  Cr.  L., 
234,  et  9eq. 

That  such  law  was  not  within  the  prohibition  of  the 
Constitution,    It  was  not  the  evil  to  be  remedied:  never 
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had  been  complained  of.  A  similar  provision  in  the 
Constitution  of  the  United  States,  Art.  6,  of  the  Amend- 
ments^ did  not  prevent  their  punishing  crimes  on  the 
high  seas.  It  is  not  within  the  words  of  the  Consti- 
tution. The  right  to  be  tried  by  a  '*jury  of  the  county 
in  which  the  crime  has  been  committed,  can  have  no 
application  to  an  offense  not  committed  in  any  county, 
of  this  State.  The  spirit  of  the  Constitution,  as  to  these 
offenses,  is  preserved,  if  the  place  of  trial  is  defined 
beforehand. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  prosecutor  stated,  among  other  things,  in  his  evi- 
dence upon  the  trial  of  defendant  in  the  Criminal  Court 
of  Shelby  County,  that  he  and  defendant  were  deck  pas- 
sengers on  the  steamboat  G.  W.  Cheek,  bound  for  her 
home  port  at  Memphis;  that  the  boat  laid  up  for  re- 
pairs, on  the  Arkansas  side  of  the  Mississippi  river, 
about  two  or  three  miles  below  the  Tennessee  State 
line;  that  he  and  defendant  laid  down  together  at  night, 
on  the  deck  of  the  boat,  with  their  clothes  on;  that 
before  lying  down,  witness  examined  the  pocket-book 
containing  the  money  mentioned  in  the  indictment;  that 
he  fell  asleep  with  it  in  his  pantaloons  pocket,  and,  on 
waking  in  the  morning,  found  that  the  pocket-book  and 
money  had  been  stolen;  that,  after  searching,  without 
success,  at  the  place  where  he  had  slept,  he  asked  the 
defendant  if  he  knew  anything  about  it,  and  received 
the  reply  that  he  did  not;  that,  after  the  repairs  were 
made,  the  boat  proceeded  through  a  considerable  part  of 
Shelby  county,  on    her    voyage    to    Memphis,  where  she 
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was  finally  moored;  that  witness  then  had  defendant 
arrested  by  a  policeman^  who  found  the  pocket-book  and 
money  upon  his  person^  and  took  them  away  from  him. 

On  this  state  of  facts,  his  Honor  charged  the  jury, 
upon  the  trial  of  this  indictment  for  larceny,  "that  sec- 
tion  4981  of  the  Code  of  Tennessee  was  constitutional 
and  valid,'^  and  read  said  section  to  the  jury  as  the 
law  of  the  land;  to  which  action  of  the  court  the 
defendant,  in   due   form,  excepted. 

It  is  provided  by  the  said  section,  that  "when  an 
offense  is  committed  within  this  State,  or  within  five 
miles  of  the  line  thereof,  on  board  a  boat  or  vessel,  en- 
gaged in  navigating  the  waters  of  the  State,  the  juris- 
diction is  in  any  county  through  which  the  boat  or  vessel 
is  navigated  in  the  course  of  its  voyage,  or  in  the  county 
where  the  voyage  shall  terminate." 

In  behalf  of  plaintiff  in  error,  who  was  convicted  on 
the  charge  of  larceny  and  sentenced  to  three  years'  im- 
prisonment in  the  penitentiary,  it  is  insisted,  that  said 
section  of  the  Code  is  unconstitutional,  being  in  viola- 
tion of  that  part  of  section  9  of  the  Declaration  of 
Rights  which  declares  that,  in  all  criminal  prosecutions 
by  indictment  or  presentment,  the  accused  hath  the  right 
to  "a  speedy  public  trial  by  an  impartial  jury  of  the 
county  in  which  the  crime  shall  have  been  committed, 
and  shall  not  be  compelled  to  give  evidence  against 
himself." 

A  question  very  similar  to  this,  was  determined  by 
this  court  in  Armstrong  v.  The  Slate,  1  Cold.,  338.  It 
arose  upon  section  4976  of  the  Code,  which  declares  that 
'^when  an  offense  is  committed   on   the  boundary  of  two 
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or  more  counties^  or  wUhin  a  qaarter  of  a  mile  thereof y 
the  jurisdiction  is  in  either  county;''  and  said  section 
was  declared  to  be  in  violation  of  the  Constitution,  be- 
cause it  forced  the  defendant  '^to  submit  to  an  indict- 
ment and  trial  in  a  different  county  from  that  in  which 
the  offense  was  committed:"  /6id.,  344.  At  the  same 
term  of  the  court,  it  was  determined,  in  a  case  where 
the  venue  was  changed  against  the  prisoner's  consent, 
from  one  county  to  another,  after  exhausting  a  panel 
of  seven  hundred  jurors,  and  selecting  only  eight  out  of 
that  number,  that  section  5195  of  the  Code,  which  pro- 
vides for  a  change  of  venue  under  such  circumstances, 
is  in  violation  of  the  same  provision  in  the  Declaration 
of  Rights,  and,  therefore,  unconstitutional.  Kirk  v.  The 
State,  1  Cold.,  344.  See,  also,  3  Head.,  644;  9  Hum., 
657,  659. 

There  is  no  difference,  in  principle,  between  these  cases 
and  the  section  of  the  Code  now  under  consideration. 
The  Convention  which  recently  formed  the  new  Constitu- 
tion of  this  State,  permitted  the  clause  in  the  declaration 
of  rights,  to  remain  unaltered,  with  a  full  knowledge^  as 
is  to  be  presumed,  of  the  decisions  above  mentioned, 
which,  in  our  judgment,  rests  upon  sound  principle,  and 
ought  not  to  be  disturbed. 

The  acts  of  Congress  which  provide  for  the  punish- 
ment of  crimes  and  misdemeanors  committed  upon  the 
high  seas  and  the  lakes  and  navigable  waters  of  the 
United  States,  not  subject  to  the  jurisdiction  of  the 
States,  are  founded,  in  part,  upon  that  clause  which  gives 
Congress  the  power  '^to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offenses  against 
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the  law  of  nations;''  and  are  further  authorized  bj  Art. 
3y  s.  2,  of  the  National  Constitution^  which,  among  other 
things^  declares  that  ^'the  judicial  power  shall  extend  to 
all  cases  of  admiralty  and  maritime  jurisdiction/'  and  are 
not  in  conflict  with  the  sixth  amendment,  which  declares 
that  ''the  accu5;ed  shall  enjoy  the  right  of  a  speedy  public 
trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed."  See  1 
Curtis'  Com.,  §§  37,  40,  45;  1  Bright.  Dig.,  207,  and 
notes,  2  Abbott's  Nat.  Dig.,  pp.  77,  79;  2  Story  on  Const., 
§§1781,  1791;   Ibid,  §1162. 

These  provisions  of  the  National  Constitution,  and  the 
opinions  pronounced  upon  the  statutes  enacted  under 
them,  are  not  in  conflict  with  the  former  decisions  of 
this  court,  and  there  is  no  provision  in  our  State  Con- 
stitution as  to  admiralty  and   maritime  jurisdiction. 

We  express  no  opinion  as  to  whether,  upon  the  facts, 
the  case  is  within  the  principles  announced  in  Simpson  v. 
The  State,  9  Hum.,  459,  465,  as  the  plaintiff  in  error  is 
entitled  to  a  new  trial,  for   the   reason   above   mentioned, 

Reverse  the  judgment  and  remand  the  cause. 
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Charles  Wilson  v.  The  State. 

1.  Constitutional  Law.    lUght  of  aecused  to  be  heard.    Under  the  Con- 

stitution of  the  State,  Art.  1,  s.  9,  giving  to  a  person  accused  the  right 
to  be  heard  bj  himself  and  his  counsel,  the  right  conferred  is  not  to 
make  a  sworn  or  unsworn  statement  of  facts  not  otherwise  proved,  but 
to  argue  the  case  upon  the  facts  in  evidence. 

2.  Confessions.     When  vdurUary,    Where  a  prosecutor,  pursuing  a  pris- 

oner, came  up  with  him  in  the  road,  drew  his  gun,  and  ordered  him  to 
halt,  and  his  brother  coming  up,  said  the  prosecutor  ought  to  have 
shot  the  prisoner,  when  the  prosecutor  said  to  the  prisoner  he  should 
not  be  harmed;  and  thereupon  the  parties  proceeded  two  and  a  half 
mile»,  when  the  prisoner  confessed.    Held  admissible  in  evidence. 


FROM  SHELBY. 


Error  to  the  Criminal  Court,  July  Special  Term, 
1870,  John  R.  Flippin,  J.,  presiding. 

HoKRiGAN,  for  prisoner,  cited  People  v.  Thomas,  9 
Mich.,  314;  Begina  v.  Malinga,  8  C.  &  P.,  242;  Beg. 
V.  WalMng,  8  C.  &  P.,  243;  Beg.  v.  Frost,  1  Mod.  State 
Trials,  71 ;   Webster's  Trial,  p.  449.^ 

Attorney  General  Heiskell,  for  the  State. 

Snbed,  J.,  delivered  the  opinion  of  the  Court. 

The  prisoner  was  put  upon  his  trial  before  the 
Criminal  Court  of  Shelby  county,  at  the  July  Special 
Term  of  said  Court,  1870,  upon  his  plea  of  not  guilty 
to    an    indictment  for  'grand    larceny.      He    was    found 

^  And  see  Beg,  v.  Mean,  1  fien.  &  K.,  465. 
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guilty^  and  his  term  of  confiDement  in  the  Penitentiary 
was  fixed  by  the  jury  at  the  period  of  five  years.  His 
motions  for  a  new  trial  and  in  arrest  of  judgment  being 
overruled,  judgment  was  pronounced  according  to  the 
verdict,  and  the  prisoner  appealed  in  error.  Having 
abandoned  his  appeal,  and  having  been  committed  in 
pursuance  of  the  verdict  and  judgment,  his  counsel  has 
presented  the  record  of  the  cause  here,  upon  an  appli- 
cation for  a  writ  of  error,  which  was  granted,  and  the 
prisoner  arraigned  at  the  bar  of  this  Court. 

Among  the  errors  of  law  assigned  here,  upon  which  a 
new  trial  is  demanded,  is  the  refusal  of  the  Court  to  al- 
low the  prisoner  to  make  his  own  statement  before  the 
jury,  in  regard  to  the  ofiense  of  which  he  was  accused. 
The  application,  and  ruling  of  the  Court  upon  it,  are  thus 
set  forth  in  the  bill  of  exceptions:  '^The  defendant  an- 
nounced that  he  had  no  witness  to  be  examined.  He 
then  moved  the  Court  to  be  permitted  to  make  an  un- 
sworn statement  in  regard  to  the  charge  for  which  he  was 
indicted  and  then  on  trial,  to  the  Court  and  jury,  which 
motion  was  overruled  and  refused  by  the  Court."  The 
prisoner  had  a  right  to  make  an  explanation  of  the 
facts  in  proof  against  him,  and  to  make  an  argument 
upon  them  in  his  own  behalf;  but  he  had  no  right  to 
state  any  facts  not  in  proof;  and  the  majority  of  the 
Judges  are  of  opinion,  the  writer  dissenting,  that  the 
Court  did  not  err  in  its  ruling  upon  the  prisoner's  ap- 
plication. 

We  are  not  aware  that  the  clause  of  the  Constitu- 
tion of  this  State,  which  guarantees  to  a  person  accused 
of  crime  the  right  to  be  heard  by  himself  and  counsel| 


234  JACKSON : 


Charles  Wilson  v.  The  State. 


has  ever  been  before  this  Court  for  construction.  The 
section  of  the  Constitution  in  which  this  privilege  is 
secured^  is  in   the  words  following: 

''That  in  all  criminal  prosecutions^  the  accused  hath 
a  right  to  be  heard  by  himself  and  his  counsel;  to 
demand  the  nature  and  cause  of  the  accusation  against 
him^  and  to  have  a  copy  thereof;  to  meet  the  witnesses 
face  to  fiice;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor;  and  in  prosecutions  by  indict- 
ment or  presentment^  a  speedy  public  trial  by  an  impar- 
tial jury  of  the  county  or  district  in  which  the  crime 
shall  have  been  committed;  and  shall  not  be  compelled 
to  give  evidence  against   himself:'^     Art.  1,  s.  9. 

In  order  to  effectuate  the  right  of  the  accused  in 
this  respect,  it  was  provided  by  statute,  that,  ''in  all 
criminal  prosecutions,  the  accused  is  entitled  to  a  speedy 
trial,  and  to  be  heard  in  person  and  by  counsel :''  Code, 
4992.  This  provision  is  general,  and  applies  to  all 
criminal  prosecutions,  in  whatever  form  they  may  be 
had.  There  is  a  special  enactment  elsewhere  in  the 
Code,  which  defines  the  duty  of  the  justice  upon  a 
preliminary  investigation,  when  the  accused  is  arraigned 
before  him.       This  provision  is  in  the  words  following: 

"When  the  examination  of  the  witnesses  ou  the  part 
of  the  State  is  closed,  the  magistrate  shall  inform  the 
defendant  that  it  is  his  right  to  make  a  statement  in 
reference  to  the  charge  against  him,  or  that  he  may 
waive  the  same;  and  such  waiver  can  not  be  used 
against  him  on  the  examination  before  the  magistrate^ 
or  on  trial.  The  magistrate  may,  with  the  defendant's 
consent,  put    to   him  the   following  interrogatories  only: 
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1.  What  is  your  age?  2.  Where  were  you  born? 
3.  Where  do  you  reside,  and  how  long  have  you  re- 
sided there?  Give  any  explanation  you  think  proper  of 
the  circumstauoes  appearing  in  the  testimony  against  you, 
and  state  any  facts  which  you  think  material  to  your 
defense.  After  the  waiver  of  the  defendant  of  his  right 
to  make  a  statement,  or  after  he  has  made  it,  his  wit- 
nesses, if  he  produces  any,  may  be  sworn  and  examined/' 
Code,  5067,  6059,  6060. 

The  right  of  a  prisoner  to  be  heard  by  himself  and 
his  counsel  is  only  guaranteed  by  the  State  Constitution. 
It  will  be  observed  that  the  Constitution  of  the  United 
States  gives  him  the  right  to  have  the  assistance  of 
counsel  in  his  defense,  while  the  Constitutions  of  the 
other  States  of  the  Union  give  him  the  right  to  be 
heard  by  himself  or  his  counsel.  It  was  not  among 
the  boasted  liberties  of  the  English  subject,  vouchsafed 
by  Magna  Charta,  that  a  prisoner  could  either  be  heard 
in  his  own  defense  by  himself  or  his  counsel.  The  great 
guaranty,  that  no  freeman  shall  be  taken  or  imprisoned, 
or  disseized  from  his  freehold  or  liberties  or  immunities, 
nor  outlawed,  nor  exiled,  nor  in  any  manner  destroyed; 
nor  will  we  come  upon  him  or  send  against  him,  except 
by  legal  judgment  of  his  peers  or  the  law  of  the  land; 
we  will  sell  or  deny  justice  to  none,  nor  put  off  right 
or  justice ;''  though  it  secured  to  the  Englishman  the 
right  of  trial  by  jury,  and  is  the  chief  corner-stone  of 
the  solid  fabric  of  British  freedom  which  exists  at  this 
day,  and  the  foundation  of  our  own  fervid  liberty,  was 
yet  wanting  in  some  humane  provision  by  which  the  un- 
fortunate   citizen    accused    of   felony   or    treason,    might 
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have  an  opportuDity  of  showing  his  innocence  otherwise 
than  by  the  failure  of  the  King  to  demonstrate  his  guilt. 
It  was  a  strange  and  notable  inconsistency  in  English 
criminal  jurisprudence  that  would  shield  a  prisoner  as  he 
sat  isolated  in  the  dock  with  the  presumption  of  inno- 
cence, and  would  yet  forbid  him  for  so  many  centuries — 
except  as  a  matter  of  grace — to  utter  a  word  by  counsel 
in  his  own  defense,  or  to  have  the  assistance  of  counsel 
in  marshaling  his  proof  to  make  good  the  presumption 
that  mocked  him  with  the  illusion  that  English  justice 
was  tempered  with  mercy.  It  was  reserved  to  the  vig- 
orous Anglo-Saxon  of  another  hemisphere  to  assert  and 
maintain  the  iDvaluable  right  thus  ignored  by  the  Barons 
at  Runnymede,  that  the  citizen  accused  of  crime  shoald 
have  his  own  advocate  and  counsellor  to  vindicate  his 
innocence,  as  well  in  matters  of  fact  as  matters  of  law, 
and  to  see  to  it  that  he  should  not  be  taken,  or  impris- 
oned, or  disseized  of  his  liberties,  or  outlawed,  or  exiled, 
or  in  any  manner  destroyed,  except  by  the  judgment  of 
his  peers  or  the  law  of  the  land.  It  was  within  the 
last  half  century  that  the  Act  of  6  and  7  W.  4,  c.  114, 
was  enacted  by  the  British  Parliament,  entitled  ^^An  Act 
for  enabling  persons  indicted  of  felony  to  make  their  de- 
fense by  counsel  or  attorney."  The  first  section  provides 
that,  ^'all  persons  tried  for  felonies  shall  be  admitted, 
after  the  close  of  fiie  case  for  the  prosecution,  to  make 
full  answer  and  defense  thereto,  by  counsel  learned  in 
the  law,  or  by  attornies,  in  courts  where  attornies  prac- 
tice as  counsel."  By  the  second  section,  it  is  further  de- 
clared and  enacted  that,  '4n  all  cases  of  summary  convic- 
tions, persons    accused  shall  be  admitt^  to  make  their 
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full  answer  and  defense,  and  to  have  all  witnesses  ex- 
amined and  cross-examined,  by  counsel  or  attorney:"  2 
Lewin's  Crown  Cas.,  262.  "At  common  law,"  said  Sir 
William  Blackstone,  "it  is  a  settled  rule  that  no  counsel 
shall  be  allowed  a  prisoner  upon  his  trial,  upon  the  gen- 
eral issue  in  any  capital  crime,  unless  some  point  of  law 
shall  arise  proper  to  be  debated."  "A  rule,"  he  says, 
"which,  however  it  may  be  palliated  under  cover  of  that 
noble  declaration  of  the  law,  that  the  Judge  shall  be 
counsel  for  the  prisoner,  seems  to  be  not  at  all  of  a  piece 
with  the  rest  of  the  humane  treatment  of  prisoners  by 
the  English  law:"    2  Bl.  Com.,  286. 

But  Sir  Edward  Coke  gave  a  reason  for  the  refusal 
of  counsel:  "Because  the  evidence  to  convict  a  prisoner 
should  be  so  manifest,  as  it  could  not  be  contradicted:" 
3  Inst,  137.  Which  Lord  Nottingham  declared,  "wa» 
the  only  good  reason  that  could  be  given  for  it:"  3  St. 
Tr.,  726.  While  this  rule  of  the  English  common  law 
that  refused  the  assistance  of  counsel  in  matters  of  fact 
to  a  prisoner  indicted  of  treason  or  felony,  was  abrogated 
by  statute,  as  to  treason,  in  the  reign  of  William  III, 
yet,  though  greatly  modified  in  practice,  it  continued  to 
be  the  rule  in  felonies  until  the  statute  of  W.  4,  c.  114, 
already  cited:    1  Chitty  Cr.  L.,  410. 

It  was  in  view  of  this  state  of  the  common  law  in 
England  upon  this  question,  which  was  not  only  a  re- 
proach to  the  criminal  jurisprudence  of  that  ci  untry,  but 
was  in  derogation  of  the  principles  of  McLgna  Charta  it- 
self, and  opposed  to  all  the  traditions  of  English  liberty, 
that  the  invaluable  right  of  a  prisoner  to  be  heard  by 
counsel  was  incorporated  in  the  fundamental  law  of  this 
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country;  and  bis  right  to  be  beard  by  himself^  and  bis 
counsel,  was  engrafted  upon  the  organic  law  of  this  State. 
And  the  question  now  recurs,  what  is  the  meaning  of 
those  words  in  the  Constitution  of  Tennessee,  that  the 
prisoner  shall  have  the  right  to  be  heard  by  himself 
and  his  counseL  Do  they  mean,  as  it  is  intimated  at 
the  bar  that  the  court  below  interpreted  them  in  this 
case,  that  the  prisoner  can  only  be  heard  as  an  advocate 
in  his  own  behalf  in  the  presentation  of  the  law  and  the 
facts  of  his  case  to  the  jury;  or  do  they  mean  that  he 
can  make  such  an  explanation  of  the  circumstances  which 
have  been  proven  against  him,  as  he  may  may  see  pro- 
per, in  order  to  elucidate  their  effect,  and  to  solve  them 
into  consistency  with  the  hypothesis  of  innocence.  They 
certainly  do  not  mean  that  he  may  become  a  sworn  wit* 
ness  in  his  own  behalf;  for  the  moment  he  becomes  a  wit- 
ness in  the  cause,  he  becomes,  under  the  rules  of  law, 
subject  to  cross-examination,  and  all  the  usual  expedients 
for  testing  the  verity  of  his  statements;  and  the  very  sec- 
tion which  gives  him  the  right  to  be  heard  by  himself 
or  his  counsel,  forbids  that  he  be  compelled  to  testify 
against  himsel£ 

By  a  statute  of  Michigan,  which  makes  parties  com- 
petedt  witnesses,  and  allowable,  as  well  as  compelable,  to 
testify  as  other  witnesses,  it  is  provided,  that  it  shall  not 
be  construed  to  give  the  right  to  compel  a  defendant  in 
a  criminal  case  to  testify,  but  any  such  defendant  shall  be 
at  liberty  to  make  a  statement  to  the  court  or  jury,  and 
may  be  cross-examined  on  such  statement.  Under  that 
statute,  it  was  held  that  such  defendant  was  not  entitled 
to  be  sworn  as  a  witness  in  his  own  behalf,  but  only  to 
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make  a  statement  to  the  court  or  jury  without  oath :  The 
People  V.  Thomas,  9  Mich.  "R.,  314.  In  that  case,  it  was 
said  by  Campbell,  J.|  ^^  If  we  were  to  hold  that  a  prison- 
er, ofiering  to  make  a  statement,  must  be  sworn  in  the 
cause  as  a  witness,  it  would  be  difficult  to  protect  his 
constitutional  rights,  in  spite  of  every  caution,  and  would 
often  lay  innooent  parties  under  unjust  suspicion,  when 
they  were  honestly  silent,  and  embarrassed  and  over- 
whelmed by  the  shame  of  a  false  accusation.  But,  per- 
haps the  worst  evil  would  be  the  d^radation  of  our 
criminal  jurisprudence,  by  converting  it  into  an  inquis- 
itory  system,  from  which  we  have  thus  far  been  happily 
delivered." 

The  learned   Judge  cites  the  case  of  JRegina  v.  Jfo/- 
ingsy  8  C.  &  P.,  242,    where   the   prisoner   was   indicted 
for   maliciously    wounding   the   prosecutor  with    intent  to 
do  him  some   serious   bodily  harm.      The  prosecutor  and 
the  prisoner  only  were   present,   and  the  prosecutor  made 
out  the  case   for   the   Queen.      Baron   Alderson   allowed 
the    prisoner  to   make  a  statement  to  the  jury  before  his 
counsel  addressed  them,   and  the  jury  were  satisfied  with 
his  explanation  and    found  him  guilty  of  a  simple  assault 
only.      He  cites,  also,  the  case  of  Begina  v.   WaUdngj  8 
C.  &  P.,  243,   where  the   prisoner,   on   the   authority  of 
JRegina   v.    JUalings^    was    permitted    to    read   a   written 
statement.      Also,  cites   the   case   of  Regina  v.  Frost,   1 
Mod.  St.  Trials,  71,  where  the   prisoner,  on  a  charge  of 
treason,  was   permitted  to  address   the  jury,    but  waived 
his  right  to   do  so.      And   the   learned  judge    concludes 
that  their  could  be  no  object  in  such  a  practice  except  to 
allow  the  accused  to  tell  his  own  story:     9  Mich.,  314. 
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The  practice  seems  to  have  been  followed  in  Massachu- 
setts, when  there  was  no  statute  on  the  subject,  and  was 
traced  to  the  common  law.  In  the  celebrated  trial  of 
Prof.  Webster  for  the  murder  of  Dr.  Parkman,  after  the 
close  of  the  argument,  the  Chief  Justice  thus  addressed 
the  prisoner:  "John  W.  Webster,  before  committing  this 
cause  to  the  jury,  if  you  have  anything  to  add  to  the 
arguments  which  have  been  urged  on  your  behalf  by  your 
counsel,  or  anything  which  yon  may  deem  material  to  your 
defense  by  way  of  explaining  or  qualifying  the  evidence 
adduced  against  you,  you  are  at  liberty  now  to  address 
it  to  the  jury":  Trial  of  Dr.  Webster,  449.  Upon  the 
trial  of  John  Frost  for  high  treason,  in  1840,  after  the 
counsel  for  the  prisoner  had  concluded  his  argument. 
Lord  Chief  Justice  Tindal  thus  addressed  the  prisoner: 
''John  Frost,  now  is  the  proper  time  for  you  to  be  heard 
if  you  wish  to  address  anything  to  the  gentlemen  of  the 
jury  beyond  what  your  counsel  have  said.  You  will 
not  be  allowed  to  be  heard  after  the  Solicitor  General 
has  closed  the  case  on  the  part  of  the  prosecution":  1 
Town.  State  Trials,  71.  From  which  it  seems  that  the 
custom  of  permitting  the  prisoner  to  speak  for  himself 
prevails  in  treason  cases  as  it  did  before  the  Act  of  6 
&  7  William  IV.,  c.  114,  which  act  received  the  royal 
sanction  in  August,  1836,  and  took  effect  in  October 
thereafter. 

While  it  is  true  that,  as  a  general  rule,  legislative 
coustrnction  of  a  statute  is  not  of  much  weight;  yet, 
under  all  the  circumstances  connected  with  the  intro- 
duction of  the  statutes  upon  this  subject  into  the  Code, 
we  are  of   opinion    that    these    statutes    have    correctly 
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interpreted '  the  right  of  the  prisoner  in  this  respect  as 
indicated  in  the  directions  of  the  magistrate  to  the 
prisoner,  as  already  cited,  or  so  much  thereof  as  admits 
an  explanation  of  the  facts  in  testimony  against  him, 
and  that  such  was  the  legislative  construction  of  the 
constitutional  provision.  And  the  sense  of  the  pro- 
vision is  embodied  in  the  words  of  the  magistrate  as 
addressed  to  the  prisoner  upon  his  arraignment  before 
him:  "Give  any  explanation  you  think  proper  of  the 
circumstances  appearing  in  the  testimony  against  you.'^ 
We  do  not  think  it  was  ever  contemplated  that  the 
prisoner  should  be  sworn  or  examined  as  a  witness,  or 
cross-examined  as  to  what  he  may  state,  or  be  re- 
quired to  appear  as  his  own  advocate,  or  that  it  was 
intended  to  allow  him  to  narrate  fiicts  not  otherwise 
shown  to  the  jury.  That  provision  was  founded  upon  a 
profound  knowledge  of  human  nature,  and  a  close  and 
careftil  observation  of  human  transactions.  An  innocent 
person  is  sometimes  entangled  in  a  web  of  suspicion  by  a 
carious  combination  of  facts,  which  no  one  else  can  ex- 
plain but  himself.  These  facts  unexplained  may  point 
unerringly  to  the  prisoner  as  the  guilty  person.  The 
skill  or  eloquence  of  his  counsel  can  not  reconcile  the 
fiicts  proven  with  the  hypothesis  of  innocence.  He  alone 
may  be  possessed  of  the  clue.  He  alone  may  be  able 
by  a  simple  explanation  of  circumstances  which  now  seem 
inexplicable  otherwise  than  upon  the  assumption  of  his 
guilt,  or  by  putting  this  and  that  fact  together,  to  re- 
move every  shadow  of  suspicion  from  himself.  This 
may  be  a  perilous    adventure    for  the    guilty  man,   but 

the  jury  are  to  be   the   judges  of  the  truth,  and  they 
16 
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will  not  fail  to  distinguish  between  the  cunning  ver- 
sion of  guilt  and  the  ingenuous  explanation  of  inno- 
cence. 

We  are  of  opinion  that  the  prisoner  in  all  criminal 
prosecutions,  after  the  testimony  has  been  heard  for  and 
against  him,  has  a  right  to  be  heard  in  an  argument 
in  his  own  behalf  and  as  his  own  advocate;  or  in  an 
explanation  of  the  circumstances  which  have  been  testi- 
fied against  him.  That  it  is  error  to  deny  him  this 
right.  That  in  such  case  he  is  not  to  be  sworn  or 
cross-examined  as  a  witness;  but  that  a  jury  may  con- 
sider a  clear,  consistent  refutation  of  guilt  to  be  deduced 
from  an  argument  which  explains,  to  their  satisfaction, 
the  circumstances  of  suspicion  by  which  the  prisoner  was 
before  complicated;  or,  they  may  pay  no  attention  to  it 
whatever.  It  is  not  testimony,  in  its  legal  sense,  but  the 
logic  of  facts;  which,  operating  upon  a  mind  in  quest  of 
the  truth,  induces  an  honest  conviction  that  the  cloud  of 
guilt  which  had  been  generated  by  the  evidence  in  the 
cause,  has  been  dissipated  and  removed  by  the  explana- 
tion of  the  prisoner.  If  he  wishes  to  submit  an  argu- 
ment upon  the  case,  he  has  a  right  to  do  so;  or,  if  he 
would  simply  explain  the  facts  already  in  testimony,  then 
he  may  do  so.  In  other  words,  the  Constitution  guar- 
antees to  every  prisoner  the  right  to  explain  the  case 
made  against  him,  in  his  own  way.  He  may  waive  the 
right,  if  he  chooses,  but  no  court  can  deprive  him  of  it. 
If  he  demands  it,  the  court  should  at  once  instruct  him 
that  he  may  make  an  argument  or  an  explanation  of  the 
circumstances  proved  against  him,  but  that  he  can  state 
no  facts  not  already  shown  to  the  jury. 
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It  appears  in  the  bill  of  exceptions,  that  the  prisoner 
was  in  the  employment  of  the  prosecutor.  The  latter 
returning  home  after  an  absence  of  a  few  hours,  found 
that  some  one  had  taken  off  some  of  his  goods.  The 
prisoner  having  left  the  premises  during  the  prosecutor's 
absence,  was  at  once  suspected  as  the  thief.  He  was 
pursued  and  arrested,  and  the  goods  found  upon  his  per- 
son. The  prisoner  admitted  to  the  prosecutor,  a  short 
time  aft;er  his  arrest,  that  he  had  taken  the  goods,  and 
produced  and  handed  to  the  prosecutor  a  bureau  key, 
which  he  said  '^caused  him  to  take  the  goods.''  He  had, 
during  the  absence  of  the  prosecutor,  it  seems,  obtained 
possession  of  the  key,  with  which,  he  said,  he  unlocked 
the  bureau  and  abstracted  the  goods,  intending  to  make 
sale  of  them.  The  testimony  of  the  prosecutor  as  to  this 
statement,  was  objected  to,  as  evidence  of  a  confession 
obtained  by  improper  influence.  It  is  alleged,  that  the 
prisoner  was  terrified  by  the  threatening  conduct  of  the 
prosecutor,  and,  under  the  influence  of  that  terror, 
made  the  confession.  We  do  not  agree  with  the  prison- 
er's counsel  in  this  respect,  and  hold  that  the  court  com- 
mitted no  error  in  admitting  the  testimony.  When,  upon 
an  indictment  for  crime  of  any  grade,  the  oorpun  delicti 
has  been  clearly  established,  a  deliberate  confession  of 
guilt,  uninfluenced  by  the  hope  of  impunity  or  reward, 
or  the  fear  of  punishment  in  any  manner  or  degree,  is 
regarded  as  a  most  effective  proof  in  the  law;  yet  it  is 
a  species  of  evidence  which  is  to  be  received  with  the 
greatest  caution;  or,  as  said  by  this  court,  "with  great 
distrust  and  under  very  solicitous  apprehensions  for  the 
wrong  it  may  do:"    State  v.  Melds,  Peck's  R.,  14'0;  Mc- 
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GlothUn  V.  State,  2  Cold.,  223;  Whitesides  v.  State,  4 
Cold.,  175;  Deathridge  v.  State,  1  Sneed,  75.  And 
when  confessions  onoe  made  under  fear  or  hope,  are 
repeated,  it  is  presumed  that  a  subsequent  confession  is 
made  under  the  same  influences;  and  the  burthen  is  upon 
the  prosecutor  to  show  that  this  is  not  so:  Deathridge  v. 
State,  1  Sneed,  75;  State  v.  Roberts,  1  Dev.,  259;  et. 
vid.,  State  v.  Gregory^  5  Jones,  (N.  C.,)  315;  State  v. 
Scatea,  5  Id.,  420.  And  it  is  held,  that  if  there  be  a 
doubt  as  to  the  legality  of  the  manner  of  obtaining  a 
confession  of  guilt,  and  there  be  other  evidence  ample  to 
support  the  conviction,  there  will  be  no  reversal  on  ac- 
count of  the  confession :  Simpson  v.  State,  4  Hum.,  456. 
It  was  held,  in  the  case  of  The  State  v.  Moon,  1  Hay., 
582,  that  a  confession  extorted  and  uncorroborated  by 
circumstances,  weighs  nothing;  but  a  confession,  whether 
extorted  or  not,  that  relates  circumstances  with  which 
the  prisoner  could  not  well  be  acquainted  but  as  the 
perpetrator  of  the  crime,  and  which  circumstances  are 
proved  by  other  witnesses  to  have  actually  existed,  is 
testimony  proper  to  be  left  to  the  jury:  1  Hay.,  582, 
When  the  prosecutor  pursued  the  prisoner  on  the 
day  of  the  alleged  theft,  he  overtook  him  walking  along 
the  road  in  the  direction  of  Memphis.  The  prisoner 
had  in  his  possession  the  prosecutor^s  gun,  and  the  other 
lost  goods  also.  As  the  prosecutor  approached  him,  he, 
the  prosecutor,  being  also  armed  with  a  gun,  drew  it 
upon  the  prisoner  and  commanded  him  to  halt,  which 
the  prisoner  did.  In  a  moment  thereafter,  the  brother 
of  the  prosecutor  also  rode  up,  and  he  too  being  armed 
with  a  gun,   observed  to  the   prisoner  that  the  prosecu- 
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tor  ought  to  have  shot  him.  The  prisoner  was  then 
arrested^  and  was  told  by  the  prosecutor  that  no  harm 
should  be  done  him.  The  prosecutor  also  told  him  he 
should  not  be  harmed^  at  the  moment  the  brother  of 
the  prosecutor  made  the  remark  referred  to.  The  prose- 
cutor states  positively,  that  he  did  not  otherwise  threaten 
the  prisoner,  than  by  drawing  the  gun  upon  him  in 
order  to  make  him  halt;  and  that  at  no  time  was  he 
threatened  by  him  or  any  other  person;  and  that  no  in- 
ducements whatever  were  held  out  to  him  in  order  to  ob- 
tain a  confession;  but  that,  after  the  party  had,  upon 
their  return,  traveled  about  two  and  a  half  miles,  the 
prisoner   voluntarily   made  the   statement  referred   to. 

We  do  not  think  that  this  confession  falls  within 
the  rule;  and  we  hold  that  his  Honor,  the  Judge  of  the 
Criminal  Court,  committed  no  error  in  admitting  the 
testimony. 

The  judgment  will  be  affirmed,  and  the  prisoner 
will   be  recommitted. 

Freeman,  J.,  delivered  the  following  opinion: 

While  I  agree  in  the  judgment  of  the  Court  in  this 
case,  and  think  the  judgment  of  the  Circuit  Court  should 
be  affirmed,  I  regret  I  can  not  assent  to  the  opinion  of 
my  brother,  Sneed,  for  reasons  which  I  think  proper  to 
present. 

1st.  I  think  no  opinion  or  argument  of  this  court  is 
necessary  to  maintain  or  assert  the  constitutional  guaranty, 
that  in  all  criminal  prosecutions  the  accused  hath  a  right 
to  be  heard  by  himself  and  his  counsel.      This  right  has 
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never,  to  my  knowledge,  been  denied  to  any  one  accused 
of  crime,  in  any  court  of  this  State. 

2nd.  We  expressly  hold  that  it  was  not  denied  in 
this  case,  by  affirming  the  correctness  of  the  action  of  the 
court. 

3rd.  I  think  the  opinion  of  my  brother,  Sneed,  is 
calculated  to  mislead,  as  the  propositions  asserted  in  the 
argument,  and  the  general  current  of  the  reasoning, 
would  lead  to  the  opposite  result  from  that  which  is 
given  in  its  conclusion  as  the  judgment  of  the  court. 

4th.  I  hold  that  the  clause  in  the  Constitution,  that 
a  prisoner  may  be  heard  in  his  own  defense  in  all  crim- 
inal prosecutions,  and  may  also  be  heard  by  his  coun- 
sel, means  simply  that  such  counsel  shall  make  such 
argument  in  his  defense,  against  the  prosecution,  as 
may  be  warranted  by  the  law  and  the  facts  of  the 
case;  and  that,  being  heard  by  himself,  means  precisely 
the  same  thing,  no  more,  no  less.  That  this  privilege 
can  not  mean,  what  would  be  understood  by,  "making 
an  unsworn  statement,"  in  regard  to  the  charge  for 
which  he  stood  indicted.  That  this  proposition  would 
naturally  mean  to  give  a  narrative  of  facts  in  refer- 
ence to  the  charge,  and  not  an  argument  on  the  facts 
already  in  proof.  If  his  application  only  meant  a 
statement  of  the  facts  already  proven,  then  it  would 
be  unnecessary  and  improper,  as  this  is  to  be  done  by 
witnesses  sworn,  and  subject  to  cross-examination.  If 
it  meant  that  he  was  to  be  permitted  to  do  more  than 
this,  and  he  was  to  state  other  facts  not  in  proof,  or 
make  any  narrative  or  statement  of  facts  in  reference 
to   the   charge    against  him,  then   it  was   not  the  priv- 
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ilcge  given  by  the  Constitation ;  unless  we  should  hold 
that  counsel  may  be  permitted  to  make  an  unsworn  state- 
ment of  facts  to  the  jury,  for  the  same  hearing  is 
given  him  by  counsel,  under  the  Constitution,  that  is 
given  by  himself. 

The  fact  that  the  provision  of  our  Constitution 
grew  out  of  a  denial,  by  the  Law  of  England,  of  the 
right  on  the  part  of  a  prisoner  in  criminal  prosecutions, 
to  be  defended  in  an  argument  upon  the  facts  of  the 
case,  before  the  jury,  clearly  points  to  the  true  mean- 
ing of  this  provision;  that  is,  that  he  shall  have  this 
right  in  this  State,  and  shall  also  continue  to  have 
the  right,  which  the  prisoner  had  in  England,  of  be- 
ing heard  by  himself — that  is,  of  arguing  his  own  case. 
In  other  words,  that  he  shall  have  the  privilege  of 
being  defended  in  an  argument  before  the  jury,  by 
counsel,  in  addition  to  the  common  law  privilege  of 
defending  himself.  If  it  had  simply  been  said  he 
should  be  heard  by  counsel,  then  it  might  have  been 
held  he  could  not  be  heard  by  himself  as  well,  and 
therefore   both  rights  are  given  in  express  terms. 

If  it  had  been  simply  said  in  the  Constitution  that 
he  should  be  heard  by  counsel,  then  it  would  never 
have  been  claimed  that  such  hearing  involved  the  right 
to  make  an  unsworn  statement  of  facts  to  the  jury, 
but  all  would  at  once  have  agreed  that  he  was  to  be 
heard  in  his  defense  by  counsel  in  the  ordinary  way — 
not  in  the  way  of  statement,  but  of  argument  on  the 
law  and  facts  of  the  case.  If  this  be  correct,  it  must 
be  equally  clear,   that  the  same  character  of  hearing  is 


248  JACKSON: 


Charles  Wilson  v.  The  State. 


to  be  had  by  himself,  as  there  is  no  difference  in  the 
character   of  the  hearing  made   in  the   Constitution. 

If  the  opinion  of  my  learned  brother  means  only 
thiS;  then  the  Constitution  is  too  clear  on  the  question 
for  exposition  or  construction.  If  it  means  anything 
beyond  this,  then  I  think  it  is  not  the  law  or  true 
exposition  of   the   Constitution. 

For  these  reasons,  I  deem  it  my  duty  to  express 
my  opinion  in  this  case,  and  to  indicate  what  I  think 
the  true  construction  of  the  constitutional  provision  in 
question. 

I  agree  that  there  is  no  error  in  the  action  of  the 
court  below,   and  that  the  judgment  should  be  affirmed. 


Nelson,  J.,  dissenting,  delivered  the  following  opinion : 

The  refusal  of  the  Circuit  Court  to  allow  the  plaint- 
iff* in  error,  upon  his  trial,  to  make  "an  unsworn  state- 
ment in  regard  to  the  charge,'^  was,  in  my  opinion,  a  vi- 
olation of  that  clause  in  the  Bill  of  Rights  which  de- 
clares that,  "in  all  criminal  prosecutions,  the  accused  hath 
a  right  to  be  heard  by  himself  and  counsel."  The  ob- 
ject of  this  provision  was  to  mitigate  the  severity,  and 
to  correct  the  tyranny  of  the  Englidi  trial  by  jurj*^  in 
criminal  cases.  At  one  time,  in  the  history  of  that  coun- 
try, prisoners  were  not  even  permitted  to  introduce  wit- 
nesses in  their  defense.  With  the  exception  of  cases  of 
treason,  and  in  misdemeanors,  they  were  not  allowed  to 
appear,  by  counsel,  in  criminal  cases,  until  the  6  and  7 
Will.  4,  c.  114,  enacted  in  1836:   Story  on  Const.,  §  1793. 
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Bat,  for  a  long  period,  the  practice  in  England  was  to 
allow  the  prisoner  to  address  the  jury.  In  I  Chit.  Cr. 
Law,  Riley's  ed.,  509,  it  is  said  that:  "When  the  case 
and  evidence  of  the  prosecution  is  concluded,  the  judge 
calls  on  the  defendant  for  his  defense,  usually  saying, 
'Well,  prisoner,  what  have  you  to  offer  in  your  defense?' 
The  prisoner  is  then,  and  before  the  examination  of  his 
own  witnesses,  entitled  to  addre<«  the  jury,  whose  duty, 
as  well  as  that  of  the  court,  it  is,  to  attend  with  patience 
to  what  he  may  think  fit  to  offer."  It  was  not  the  in- 
tention of  the  framers  of  the  Constitution  to  abridge  the 
right.  Undoubtedly,  it  was  their  purpose  to  enlarge  it. 
He  had  the  right  to  address  the  jury  under  the  English 
practice.  The  Constitution  conferred  the  right  of  being 
heard  by  himself  and  his  counsel.  Who,  within  the 
spirit  of  that  instrument,  may  presume  to  prescribe  what 
he  shall  say,  or  whether  he  shall  be  heard  in  statement 
or  in  argument?  In  harmony  with  this  provision,  the 
court,  under  its  general  powers,  may  restrict  his  state- 
ment, or  argument,  to  the  case  under  consideration,  but 
who  can  say,  imperiously,  to  a  jury,  what  effect  the  state- 
ment, or  argument,  is  to  have,  or  to  what  extent  his  be- 
ing heard  shall  benefit  or  prejudice  him?  What  does 
hearing  mean,  if  it  does  not  mean  that  the  court  and 
jury  are  to  listen  to  what  the  prisoner  has  to  say?  He 
has  the  right  to  be  heard,  if  he  chooses  to  risk  the  haz- 
ard of  exercising  it;  and  the  jury  must  give  much  or 
little,  or  no  weight,  to  his  statements,  in  view  of  all  the 
evidence  and  surrounding  circumstances.  For  obvious 
reasons,  this  right  has,  seldom,  been  exercised,  as  most 
prisoners  know  that  it  is  far  the  safest  plan  to   entrust 
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their  defense  to  counsel;    but  it  should  not  be  denied,  if 
claimed  or  insisted  upon. 

Long  before  the  adoption  of  any  of  our  constitutions, 
it  was  customary  in  North  Carolina,  our  parent  State,  for 
the  Magistrate  to  examine  the  prisoner;  although  it  is 
believed  such  examination  never  was  compulsory.  By 
the  Act  of  1715,  c.  16,  s.  1,  it  was  provided  that,  ''no 
person  within  this  State  shall  be  committed  to  prison 
for  any  criminal  matter,  until  examination  thereof  be 
first  had  before  some  Magistrate,  which  Magistrate  shall 
admit  the  party  to  bail,  if  bailable,  and  shall  record  the 
examination  of  the  party,  and  also  the  full  matter  given 
in  evidence,  both  against  him  and  for  him,  with  all  con- 
curring circumstances,"  etc.:  Car.  &  ITich.,  426,  These 
provisions  were  carried  into,  and  more  carefully  defined 
by,  the  Code,  pp.  900,  901,  Art.  III.  There  is  no  dif- 
ference, in  principle,  between  the  examination,  or  state- 
ment, of  the  prisoner  before  a  Magistrate,  and  his  state- 
ment, or  examination,  in  court;  and  it  is  manifest  that 
the  reason  why  there  was  no  legislation  in  North  Caro- 
lina, or  Tennessee,  on  the  subject  up  to  the  time  of  the 
adoption  of  our  first  Constitution,  was,  that  the  prisoner 
had  the  right,  whether  the  prosecution  was  commenced 
before  a  Justice,  or  in  Court,  to  make  his  statement  and 
to  address  the  jury,  at  common  law,  and  no  legislation 
was  necessary  to  regulate  it:  See  Cooley^s  Const.  Lim., 
316.  His  right  to  have  counsel  was  secured,  before  the 
adoption  of  our  first  State  Constitution,  by  the  North 
Carolina  Act  of  1791,  c.  1,  s.  71,  Car.  &  Nich.,  240,  which 
was  adopted  about  the  time  of  the  adoption  of  the  sixth, 
with  other  amendments  of  the  National  Constitution. 
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But  our  State  Constitution  is  broader  and  more  com- 
prehensive than. that  of  the  United  States^  or  the  North 
Carolina  statute,  as  it  secures  to  the  prisoner  the  two-fold 
right  of  being  heard  by  himself  and  his  counsel.  The 
true  meaning  of  this  provision  is,  that  the  prisoner  may 
make  his  statement  as  to  the  facts,  and  that  his  counsel 
may  argue  all  questions  of  law  and  fact  arising  in  his 
case.  This  conclusion  is,  perhaps,  aided  by  the  analogy 
to  be  drawn  from  the  English  practice,  which  is  thus 
stated:  "The  rule  by  which  counsel  are  refused  to  the 
defendant,  applies  only  to  matters  of  fact;  for,  whenever 
a  point  of  law  arises  proper  to  be  debated,  he  will  have 
counsel  to  discuss  it,  as  whether  the  facts  proved  con- 
stitute any  offense,  or  the  offense  charged;  whether  the 
witnesses  offered  are  competent;  whether  the  jury  are  suf- 
ficient, and  whether  the  indictment  is  properly  framed. 
In  these  cases,  it  is  said,  the  prisoner  must  propose  the 
point,  and  the  court  will  assign  him  counsel,  if  they 
think  it  will  bear  discussion ;''  1  Chit.  Crim.  Law,  407, 
408,  marg. 
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.  Practice.  TrUd  without  plea.  New  trial.  Where  there  Ib  a  trial  with- 
out a  plea  of  not  guilty,  the  court  may,  on  the  motion  of  the  prisoner 
to  arrest  the  judgment,  set  aside  the  verdict  and  order  a  new  trial. 

2.  FoRMEB  CoKYiCTioN.    In  such  case  the  record  will  not  support  a  plea 

of  former  conviction. 

3.  Practice.  Prisoner  standing  mutCj  entitled  to  panel  and  challenges.  Where, 

in  such  case,  the  facts  were  submitted  to  the  court  and  determined  not 
to  support  the  plea,  and  the  prisoner  being  ordered  to  plead  over,  on 
his  arraignment  stood  mute,  and  the  court  ordered  the  plea  of  not 
guUty  to  be  entered,  held  that  the  prisoner  was  entitled  to  the  usual 
panel  and  challenges,  and  the  court  could  not  order  the  traverse  jury 
to  be  sworn  to  try  his  case,  against  the  consent  of  the  prisoner. 

Code  cited:  5209,  5212,  5214. 


FROM    SHELBY. 


Criminal   Court,  January  Term,  1871.     Before  John 
R.  Flippin,  J. 

Walker  &  Horrigan,  for  the  prisoner,  insisted 
that  the  conduct  of  the  prisoner  on  the  first  trial,  tak- 
ing part  in  the  selection  of  the  jury  and  making  chal- 
lenges, was  an  authority  to  the  court  to  enter  the  plea  of 
not  guilty:  Hensche  v.  Th&  People^  16  Mich.,  46;  cited 
People  V.  Frosty  5  Parker's  Cr.  R.,  52,  as  to  purpose  of 
arraignment;  Code,  5242.  If  the  plea  was  properly- 
overruled,  then  the  defendant  is  properly  entitled  to  a 
new  trial,  on  the  refusal  to  present  a  panel  and  to  allow 
the   usual  challenges:    (^de,  5212,  5213. 

Attorney  General  Heiskell,  for    the    State,    insisted 
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thai,  if  it  was  error  for  the  court  below  to  order  a 
new  trial,  then,  the  court  ought  to  have  entered  judg- 
ment on  the  first  verdict,  and  as  he  had  failed  to  do 
so,  this  court,  as  a  court  of  errors,  ought  now  to  enter 
the  judgment  which,  upon  the  whole  record,  the  court 
below  ought  to  have  entered, 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

At  the  January  Term,  1870,  of  the  Criminal  Court 
of  Shelby  county,  a  verdict  was  rendered  against  the 
plaintiff  in  error,  upon  an  indictment  for  horse  stealing, 
fixing  the  time  of  his  imprisonment  in  the  penitentiary 
at   five  years, 

A  motion  in  arrest  of  judgment  was  made  by  plain* 
tiff  in  error,  and  the  same  was  overruled  by  the  court, 
and  an  order  made  by  the  court  setting  aside  the  ver- 
dict and  awarding  a  new  trial,  without  any  application 
therefor  by  plaintiff  in   error. 

Subsequently,  the  plaintiff  in  error,  being  arraigned 
at  the  bar  for  trial,  pleaded  the  former  conviction  as  a 
bar  to  any  further  or  other  prosecution,  upon  the  same 
indictment. 

But,  it  appearing  to  the  court  that  there  was  no 
issue  made,  or  submitted  to  the  jury  to  try,  between 
the  State  and  the  plaintiff  in  error,  which  facts  were 
replied  to  by  the  Attorney  General  in  behalf  of  the 
State,  and  by  agreement  submitted  to  the  court  for  de- 
termination, the  plea  of  former  conviction  was  disallowed 
and   overruled. 

The  record  then  recites:  "Comes  the  Attorney  Gen- 
ral  on   the  part  of   the   State,  and    the    said    defendant 
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in  proper  person,  wlio,  on  being  arraigned  at  the  bar 
of  the  court  and  charged  on  the  above  bill  of  indict- 
ment, stands  mute,  and  refuses  to  plead;  whereupon  the 
court  orders  a  plea  of  not  guilty  to  be  entered  herein." 

Whereupon,  a   jury  was  empaneled  to  try  said  issue. 

But  it  further  appears  from  the  record,  that  the 
traverse  jury  was  called  into  the  jury  box,  and  offered 
to  be  passed  to  the  defendant,  who  objected  that  they 
were  not  elected  or  presented  for  his  acceptance  in  the 
usual  and  legal  mode  in  such  cases,  and  objected  to 
making  any  selection  until  the  jurors  were  presented  to 
him  in  accordance  with  the  law  of  the  State.  The 
court  overruled  the  objection  of  the  defendant,  and  or- 
dered the  elerk  to  swear  the  jury  to  try  the  issue  upon 
the  plea   of  not  guilty,  which  was  accordingly  done. 

Evidence  was  adduced  and  a  verdict  of  guilty  ren- 
dered, and  the  term  of  imprisonment  in  the  peniten- 
tiary, fixed   at  ten   years. . 

A  new  trial  and  motion,  in  arrest  of  judgment  being 
refused  and  overruled,  the  defendant  appealed  in  error 
to  this  court. 

It  clearly  appears  from  the  record,  that  the  defend- 
ant, upon  his  first  so-called  trial,  did  not  put  in  a  plea 
of  not  guilty,  or  other  plea.  The  verdict  of  the  jury,  not 
being  responsive  to  any  issue,  was  a  nullity,  and  the 
defendant  can  not  be  said  to  have  been  in  jeopardy,  and 
there  was  no  error  in  setting  aside  that  verdict  of  guilty, 
and  granting  the  prisoner  a  new  trial. 

If  a  plea  of  not  guilty,  or  other  sufficient  plea,  had 
been  in  fact  pleaded,  although  by  inadvertence,  or  from 
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other  cause,  the  clerk  had  omitted  to  file  or  enter  such 
plea  of  record,  a  judgment,  upon  a  finding  by  the  jury 
upon   such  plea,  would   have  been   valid:   Code,  5242. 

And  under  this  section  of  the  Code,  this  court  would, 
perhaps,  be  authorized  to  presume  that  the  plea  of  not 
guilty  was  in  fact  pleaded,  unless  the  record  showed  facts 
upon  its  face  contradicting  such  presumption. 

There  was,  therefore,  nothing  in  the  first  verdict  of 
the  jury  to  prevent  the  court  from  putting  the  defend- 
ant  upon   trial. 

The  defendant  standing  mute,  and  refusing  to  plead, 
the  court  had  the  right  to  enter  the  plea  of  not  guilty, 
and  proceed  with  the  trial:  Code,  5209. 

But,  in  what  manner  should  the  trial  proceed?  The 
section  of  the  Code  last  cited,  provides  that  the  trial 
shall  proceed  after  the  plea  of  not  guilty  is  entered  by 
the  court,  in  the  same  way  as  if  the  plea  had  been 
entered  by  the  defendant  himself. 

The  defendant  was  entitled  to  have  a  list  of  the 
jurors  furnished  him  a  reasonable  time  before  the  forma- 
tion of  the  jury  commenced.  He  was  entitled  to  have 
the  name  of  each  juror  summoned,  written  on  separate 
scrolls,  and  placed  in  a  box  or  other  receptacle,  and 
drawn  as  provided  by  statute,  subject  to  the  peremptory 
challenges  and  challenges  for  cause,  which  the  law  se- 
cured him:   Code,  5212,  5214. 

These  rights,  secured  to  every  defendant  in  a  State 
prosecution,  and  of  which  he  could  only  be  deprived  by 
his  waiver  of  them,  or  refusal  to  avail  himself  of  them 
when  offered,  were  denied  the  defendant  against  his  pro- 
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test,  in    empaneling    the   jury,  by  which   he    was  tried. 

And   for  this    error,   the    judgment  of    the   court  below 

must    be    reversed,    and    the    cause    be    remanded  for  a 
new  trial. 


Wright  v.  The  State. 

Counsel  Fees.  Oounsd  Assigned.  Counsel  assigned  to  defend  a  prisoner 
who  is  unable  to  employ  counsel,  is  entitled  to  no  compensation  from 
the  State  or  county. 


FROM    SHELBY. 


Criminal   Court.      Before  John   R.   Flippin,  J. 

Counsel  being  assigned  to  defend  the  prisoner  on 
his  trial  below,  moved  for  an  order  that  he  be  allowed 
a  reasonable  compensation   for   his  services.      Allowed. 

HoRRiGAN  here  insisted  that  the  State  had  no  right 
to  demand   service  without  compensation. 

Sneed,  J.,  delivered  the  opinion  of  the  court  that 
no  compensation  was  allowable.      Order  reversed. 


ARGUED   AND    DETERMINED 


IN  THE 


SUPREME  COURT  OF  TEI^ESSEE, 


FOB  THE 


EASTERIN    DIYISION. 


KNOXVILLE, SEPTEMBER  TERM,  1871. 


Hankins  Daniel  v.  The  State. 

iKBtcTBiENT  OB  pBEBENTMENT.  Mugt  steUe  foets,  not  condusums  of  law, 
A  presentment  charging  that  the  defendant  did  wilfullj,  <&c.,  aasume 
to  be  a  Justice  of  the  Peace,,  and  did  take  upon  himself  to  act  as  such, 
not  being  a  "legal  qualifie<F^  Justice  of  the  Peace,  without  showing 
wherein  his  want  of  legal  qvalification  oonsiflts,  is  bad. 

Case  dted  and  approved :  Pearee  ▼.  State,  1  Sneed,  67. 


FROM   MEIGS. 


Circuit  Court,  June  Term,  1871.      John  B..  Hoyle, 
J.,  presiding.        ' 

"W.L.  Harbison,  for  plaintifiF  in  error,  insisted  that 

the    presentment   did  not   charge  any  offense  against  the 

laws   of    this    State.       That   it  was    insufficient    for  not 

showing  how  the  defendant  was  deficient  in  kgal  quali^ 
17 
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ficatioDS;  whether  by  reason  of  his  being  a  non-resi- 
dent of  the  county  or  State  or  district,  or  for  some 
other  reason,  and  so  it  did  not  sufficiently  put  him  on 
notice  of  what  he  had  to  defend,  and  cited  Pearce  v. 
State,   1   Sneed,   67. 

Attorney  General  Heiskell,  for  the  State. 

Freeman,  J.,  delivered    the  opinion  of  the   Court, 

This  is  a  presentment,  charging  that,  '^Hankins 
Daniel,  on  the  10th  day  of  September,  1870,  in  Meigs 
-county,  did  wilfully,  unlawfully  and  falsely  assume  to 
be  a  Justice  of  the  Peace,  and  did  take  upon  himself 
to  act  as  such,''  and  then  alleging  that  on  that  day 
he  tried  a  party  for  a  misdemeanor,  "he  not  being  at 
said  time,   a  legal  qualified  Justice  of  the  Peace,  &c.'' 

A  motion  was  made  to  quash  the  presentment,  which 
•was  overruled  by  the  Court,  and  the  defendant  con- 
victed. Reasons  in  arrest  of  judgment  were  then  filed, 
and  overruled;  the  defendant  filed  the  record  in  this 
court,  and  now  prosecutes  a  writ  of  error  for  reversal 
of  the  judgment. 

The  presentment  is  in  the  language  of  the  statute, 
and  the  only  question  is,  whether,  under  the  Constitu- 
tion of  Tennessee,  Art.  1,  Sec.  9,  the  charge  is  suffi- 
cient. That  provision  is,  "That  in  all  criminal  prose- 
cutions, the  accused  hath  a  right  to  be  heard  by  himself 
and  his  counsel,  to  demand  the  iiature  and  cause  of  the 
accusation   against  him,   and   to  have  a  copy  thereof.*' 

The  object  of  this  provision  is  unmistakable  and 
clear,  that  a  party  accused    should   know  from  the  state- 
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ments  and  allegations  of  the  indictment  or  presentment 
against  him^  not  only  the  charge  against^  or  accusation, 
but  its  nature  and  cause.  It  is  intended  to  give  him 
notice  of  the  facts  sought  to  be  proved  against  him  in 
order  to  his  conviction;  and  for  this  purpose  he  is  entitled 
to  have  a  copy  of  the  accusation. 

In  the  case  of  Pearce  v.  The  State,  1  Sneed,  67,  the 
presentment  was  in  the  language  of  the  statute,  and 
charged  the  defendant  with  "unlawfully  and  knowingly 
voting  in  the  county  of  Rhea,  not  being  a  qualified  voter 
in  said  county."  The  Court  say:  "The  presentment  is 
in  the  language  of  the  statute;"  but  that  the  charge  was 
simply  of  a  legal  result,  and  for  the  facts  which  consti- 
tuted him  a  qualified  voter  we  are  to  refer  to  the  Con- 
stitution and  laws,  'from  which  it  will  be  seen  that  there 
are  several  grounds  of  disqualification,"  going  on  to  men- 
tion them.  "Now,"  the  court  say,  "for  which  of  these 
causes  was  the  defendant  disqualified?  The  presentment 
does  net  inform  him,  and  the  cause  can  only  appear 
in  the  proof,  when  he  may  be  taken  by  surprise,  and 
be  wholly  unprepared  to  make  his  defense,  however 
just   and   valid  it  may   be." 

There  are  at  least  four  cases  of  disqualification  from 
holding  office  in  our  State,  so  that  the  above  case  is 
conclusive  of  this  one;  unless  we  should  overrule  it, 
which  we  do  not  feel  that  we  ought  to  da  We  have 
examined  this  record  containing  the  presentment,  trial 
and  conviction,  with  the  proceedings  had  therein,  but 
as  there  is  no  bill  of  exceptions  containing  the  proof 
in  it,  we  are  totally  at  a  loss  to  surmise  what  was 
the  "nature  and  cause  of  the   accusation"   of  which   the 
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party  Btands  convicted.  We,  therefore,  can  not  hold 
that  the  presentment  gave  the  defendant  notice  of  the 
offense  with  which  he  stood  charged,  with  sufficient 
certainty  to  enable  him  to  make  his  defense  to  it  un- 
(Icrstandingly. 

The  case  will   be  reversed  and  the  judgment  arrest- 
ed,   and  the   presentment   quashed. 


Noah  Dillaud  <?.  The  State. 

1 .  Indictment.    Felonumdy,    JEquifxderU  words,    A  charge  in  an  indict- 

ment, that  the  act  was  done  'Vith  intent  to  commit  felony/'  is  equiva- 
lent  to  a  charge  that  it  wad  done  "feloniously." 

2,  Same.    Same.    Asaatdt  to  commii  Itape*    An  indictment  for  assault)  with 

intent  to  ravish,  wliich  charges  the  assault  to  have  been  made  with  in- 
tent to  commit  a  felony,  instead  of  charging  that  the  defendant  feloni- 
ously made  an  assault,  is  good«^ 


FROM   m'MINN. 


Circuit  Court,  August  Term,  1871. 

,^  for  the  prisoner,  cited :   Williams  v. 

The  State,  8  Hum.,  585;  Neville  v.  The  State,  7  Hum.,  78. 

Attorney  General  Heiskell,  for  the  State,  cited  Peek's 
case,  2  Hum.,  78;  and  Perdue's  case,  lb.,  494;  and  the 
Code,  5114,  6115,  5119,  5120.     Of  these,  5115  dispenses 


^See  J<me8  v.  The  StaUj  Kashv.,  1872.        'Brief  not  signed. 
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with  all  'Svords  not  essential  to  constitute  the  offense;" 
and  insisted  that  the  words  necessary  to  constitute  the  of- 
fense were  those  chosen  by  the  Legislature  to  define  it. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

An  indictment  in  the  language,  "And  the  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  further  present,  that 
Noah  Dillard,  on  the  day  and  year  aforesaid,  did  assault 
Susan  Brady,  with  intent  to  commit  a  felony,  and  did 
then  and  there,  forcibly  and  feloniously,  and  against  her 
will,  attempt  to  have  unlawful  carnal  knowledge  of  her, 
against  the  peace  and  dignity  of  the  State,"  is  good. 

The  objection  urged,  is,  that  the  indictment  should 
have  charged,  that  the  prisoner  "feloniously  did  make 
an   assault,"  etc. 

Conceding,  for  the  purposes  of  this  case,  that  such 
averment  is  necessary,  we  und<^rstand  it  to  be  distinctly 
made  in  the  indictment  before  us,  substantially,  as  insist- 
ed it  should  have  been.  The  word  feloniously  means, 
"with  intent  to  commit  a  felony."  The  charge  that  a 
party  made  an  assault,  with  intent  to  commit  a  felony,  is 
a  charge  that  he  feloniously  assaulted. 

To  use  the  language  of  the  indictment,  a  slight  trans- 
position makes  the  averment,  "Noah  Dillard  did,  with 
intent  to  commit  a  felony,  assault  Susan  Brady,"  etc.  So, 
if  it  be  necessary  under  the  statute,  that  the  abstract  as- 
sault shall  be  defined  to  have  been  made  feloniously,  we 
have  such  definition  here,  and  it  can  make  no  difference 
whether  the  definitional  term  employed  is  an  adverb  or 
noun.      The  objection  is  artificial,  rather  than  substantial. 

Affirm  the  judgment. 
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The  State  v.  Wm.  F.  Morgan. 

Under  the  Code,  4633,  an  indictment  is  sufficient  which  charges  that  the  de- 
fendant did  maliciously  threaten  O.  G.  M.  B.  that  he  should  suffer  the 
consequences;  (meaning  that  he  would  kill  him,  or  do  him  some  great 
bodily  harm,  then  and  there  pursuing  him  with  a  pistol,)  unless  the 
said  O.  G.  M.  B.,  against  his  will,  should  leave  Smith's  X  Boads,  with 
intent,  &c. 


FROM    RHEA. 


Circuit  Court,  July  Term,  1866.  The  record  doea 
not  show   what  Judge   presided. 

R.  M.  Edwards,  for  the  prisoner,  insisted  that  a 
threat  that  prosecutor  '^should  suflTer  the  consequences/' 
is  too  vague,  and  can  not  be  supplied  by  inference.  No 
threat  charged  to  do  any  specific  injury. 

Attorney  General  Heiskell,  for  the  State,  said :  It  is 
objected  that  the  threat  is  vague;  1st,  that  prosecutor 
should  take  the  consequences.  A  defendant  can  not  evade 
the  law  by  a  refusal  to  state  in  full  what  he  means,  if  he 
conveys  tfie  idea  to  the  mind  of  the  person  threatened. 
The  enigmatical  character  of  a  threat  leaves  matter  to  l»e 
supplied  by  averment,  showing  the  meaning  of  the  words 
used.  If  he  said  these  words  in  tlie  sense  averred,  then 
it  is  the  same  as  if  he  had  used  other  words  clearly  con- 
veying the  idea.  The  indictment  avers  that  he  used 
these  words  in  that  sense.  It  gives  notice,  therefore,  of 
what  the  proof  is  to  be.  But  a  fact  is  stated  in  expla- 
nation: that  he  was  then  pursuing  the  prosecutor  with  a 
pistol.      This    is   the  overt  act  by  which   we    expect  to 
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prove  what  oonsequeDoes  are  intended.  Language  is  not 
the  only  means  of  conveying  an  idea.  Signs  and  ges- 
tures express  ideas^  or  come  in  aid  of  language  for  that 
purpose.  A  deaf  and  dumb  man  may  threaten  in  his 
sign-language^  and  such  threat  may  be  as  significant^  and 
therefore  as  criminal^  as  if  audibly  uttered.  Here  are 
words,  to  which  acts  of  the  most  significant  character 
come  in  by  way  of  supplement;  and  these  are  stated  in 
the  indictment  in  a  mode  entirely  capable  of  being  un- 
derstood "in  ordinary  language/'  and  the  averment  is 
good.  The  history  of  the  law  of  slander  illustrates  the 
rule  on  this  subject;  and  the  struggle  between  sense  and 
folly,  betwe?n  the  mitiori  sensu  and  what  the  person 
meant,  is  a  warning  and  an  experience.  To  hold  that 
no  threat  is  criminal,  unless  every  word  necessary  to  con- 
vey the  idea  is  actually  uttered,  is  to  hold  that  the  law 
is  a  farce. 

2d.  The  injury  is  not  charged.  The  threat  is,  that  he 
should  suffer  the  consequences;  that  something  would  fol- 
low. What  did  he  mean  would  follow?  The  indictment 
says  he  meant  death  or  some  great  bodily  harm.  How 
else  is  the  charge  to  be  made,  if  not  by  charging  what 
he  said,  and  then  what  he  meant?  If  the  charge  was, 
that  he  mid  he  would  kill  him,  when  he  did  not  say 
that,  the  proof  would  fail.  If  the  offense  is  complete,  a 
description  of  that  offense  which  describes  it  as  it  is,  is  a 
good  description. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  indictment  in  this  case  was  quashed  by  the  court 
below,  and  an  appeal  to  this  court.     It  charged  that  Wm. 
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F.  Morgan,  (the  son  of  Wash.  Morgan,)  on  the  8th  day 
of  September,  1865,  in  Rhea  county,  did  maliciously  threat- 
en O.  G.  M.  Broyles,  that  he  should  suffer  the  consequen- 
ces, (meaning  that  he  would  kill  him,  or  do  him  great 
bodily  harm,  then  and  there  pursuing  him,  the  said 
Broyles,  with  a  pistol,)  unless  the  said  Broyles,  against 
his  will,  should  leave  Smith's  Cross  B.oads  immediately; 
with  intent  thereby  to  compel  the  said  Broyles  to  leave 
Smith's  Cross  Roads  against  his  will,  from  fear  of  injury 
to  his  person,  so  menaced  and  threatened  by  the  said 
Morgan.'^ 

The  section  of  the  Code  under  which  this  indictment 
is  drawn,  is  4633:  "If  any  person,  either  verbally  or 
by  written  or  printed  communication,  maliciously  threaten 
to  accuse  another  of  a  crime  or  offense,  or  to  do  any  in- 
jury to  the  person  or  property  of  another,  with  intent 
thereby  to  extort  any  money,  property  or  pecuniary  ad- 
vantage whatever,  or  to  compel  the  person  so  threatened 
to  do  any  act  against  his  will,  he  shall,  on  conviction, 
be  punished  by  imprisonment  in  the  penitentiary,  not 
less   than   two,  nor   more   than  five  years/' 

We  hold,  this  indictment  charges  an  indictable  offense 
under  this  statute.  It  charges  the  party  with  malicious- 
ly threatening  Broyles,  that  he  should  suffer  the  conse- 
quences, and  then  by  way  of  explanation  of  the  meaning 
of  these  words,  charges,  that  he  meant  thereby  to  kill 
him,  or  do  him  some  great  bodily  harm,  then  and  there 
pursuing  him  with  a  pistol.  These  last  words  may  be 
rejected  as  surplusage,  as  the  other  explanatory  words 
serve  to  show  the  meaning  of  the  threat;  and  this  fact 
of  pursuing  him  with  a  pistol  serves  only  to  show  that 
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the  party  had  the  means  of  carrying  his  threat  into  ex- 
ecution. They  would  be  competent  in  proof  to  show 
what  was  the  probable  meaning  of  the  party;  and  also 
to  show  the  character  of  intimidation  intended  by  the 
party  by  his   threat. 

The  statute  is  a  highly  penal  one^  and  we  deem  it 
proper  to  say,  was  not  intended  to  apply  to  every  idle 
threat,  but  such  as  are  evidence  of  serious  purpose  to  |do 
the  injury  threatened,  and  that,  some  serious  injury,  such 
as  is  alleged  in  this  indictment.  Nor  would  it  apply  to 
a  threat  to  compel  a  man  to  do  any  minor  act,^  of  no 
great  injury,  or  serious  importance;  but  only  such  seri- 
ous threats  of  injury  as  should  be  used  to  compel  a  party 
to  do  some  act  materially  and  seriously  affecting  his  in- 
terest—as is  shown  by  the  enumerated  cases — to  extort 
money,  property  or  pecuniary  advantage.  But  we  hold, 
that  a  serious  and  malicious  threat,  intended  to  compel 
a  party  to  leave  the  place  of  his  residence,  on  pain  of 
death,  or  great  bodily  harm,  is  an  attempt,  by  threats, 
to  compel  a  man  to  do  such  an  act  against  his  will,  as 
was  intended  to  be  prohibited  by  the  statute,  and  there- 
fore, the  court  erred  in  quashing  the  indictment. 

The  case  will  be  reversed  and  remanded. 

'The  words  of  the  statute  are,  ''to  compel  the  person  threatened  to  do 
ani/  act." 
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James  and  Mollie  Robeson  v.  The  State. 

1.  Indictment.    AU^matire  averments.      An  indidment  or  presentment, 

under  the  act  of  1870,  c.  39,  for  cohabitation  of  a  white  person  with  a 
negro,  charging  in  the  alternative,  that  J.  B.  was  a  negro,  mulatto,  or 
person  of  mixed  blood,  to  the  third  generation  inclusive,"  is  bad. 

2.  Grand  Juby.    Pover  to  send  for  witnems.    The  act  of  1869-70,  c.  51, 

2  1,  allowing  grand  jurors  to  send  for  witnesses  in  cases  of  lewdnees, 
does  not  extend  to  ofienf  es  under  the  subsequent  act  of  1870,  c.  39. 

3.  Indictment.      CohabiUUum  need  not  be  charged  to  be  knowingly.      The 

act  of  1870,  c.  39,  s.  1,  prohibits  the  intermarriage,  (&c.,  of  whites  and 
negroes.  The  2d  section  declares,  that  *^knowingly"  to  violate  these 
provisions,  is  felony.  Held  that  an  indictment  need  not  charge  the  act 
to  be  "knowingly"  done. 

4.  County  CouBT  OP  Hamilton.    Criminal  Jurisdiction.    The  act  of  1870- 

71,  c.  82,  s.  1,  giving  criminal  jurisdiction  to  the  County  Court  of  Ham- 
ilton county,  of  all  offenses  under  the  grade  of  grand  larceny,  confers 
such  jurisdiction  in  all  cases  where  the  limit  of  punishment  is  lower 
than  in  grand  larceny.  The  grade  is  to  be  determined  from  the  a- 
mount  of  punishment  affixed. 


FROM   HAMILTON. 


County   Court.      A.   G.  W.   Puckett,   J.,  presiding 

Trewhitt  &  Sharp,  for  the  prisoners,  insisted  that 
the  indictment  was  for  a  misdemeanor  simply.  If  other- 
wise, the  grand  jury  had  no  power  to  find  the  present* 
ment;  and  the  plea  in  abatement,  that  it  was  found 
upon  the  information  of  w^itnesses,  was  good:  4  Cold., 
199;  1  Hum.,  59;  Meigs,  192.  The  presentment  is 
defective,  for  not  averring  knowledge  by  each  of  the 
Uatus  of    the    other,    knowledge    being    the  gist  of  the 
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ofiPense.  That  the  County  Court  of  Hamilton  had  no 
jurisdiction  of  any  offense^  where  the  maximvm  of  im- 
prisonment would  reach  beyond  the  minimum  in  grand 
larceny,  if  indeed  it  had  jurisdiction  of  any  felony  but 
petit  larceny. 

J.  J.  McGlohak,  on  the  same  side,  cited,  upon  the 
power  of  the  grand  jury  to  send  for  witnesses,  4  Cold., 
195;    State  v.  LovCy  4  Hum.,   255;    5  Cold.,  26. 

Attorney  General  Heiskell,  for  the  State. 
TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

An  indictment  or  presentment,  under  the  act  of  As- 
sembly of  June  29th,  1870,  (Shankland's  Statutes,  p.  602,) 
in  the  descriptive  words:  ''James  Robeson,  being  a  ne- 
gro, mulatto,  or  person  of  mixed  blood  to  the  third 
generation  inclusive,"  is  bad.  This  one  paragraph  in  one 
count,  embraces  three  offenses  in  the  alternative,  which 
may  be  contained  in  as  many  counts  of  one  present- 
ment or  indictment,  being  of  the  same  nature  and  vis- 
ited by  like  punishment;  but,  under  well  established 
rules  of  law,  lately  re-announced  by  this  court,  can  not 
be  sustained,  all  being  embraced  in  one  count.  The 
motion  to  quash,  should  have  set  forth  the  grounds  for 
the  motion.  Such  only  is  the  proper  practice;  but  for 
reasons  suggested  and  justified  by  the  record,  we  do  not 
feel  bound  by  the  rule  in  this  case;  and  hold,  the  mo- 
tion should  have  been  sustained,  and  the  presentment 
quashed. 

By  §  5087  of  the  Code,  it  is  provided:  "The  grand 
jury  shall  send  for  witnesses,  whenever    they  or  any  of 
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them,  suspect  a  violation  of  the  laws  against^  1,  Gaming; 
2,  Taking  tolls  at  turnpike  or  toll  bridge  gate,  opened 
according  to  law;  3,  Illegal  voting;  4,  Tippling;  5, 
Disturbing  public  worship;  6,  Injuries  to  public  build- 
ings." The  law  amendatory  of  this  statute,  and  con- 
ferring further  inquisitorial  powers  upon  the  grand  jury, 
does  not  embrace  the  offense  of  which  we  are  inquiring. 
The  conference  of  the  power  and  authority  upon  the 
grand  jury  to  send  for  witnesses,  in  the  matters  dis- 
tinctly designated  by  the  law,  means  to  confine  it  to 
the  exercise  expressed,  and  by  implication  exclude  the 
right    in   all  other   cases. 

To  a  presentment  for  an  offense,  not  embraced  in 
the  law  last  quoted  and  referred  to,  found  upon  testimony 
other  than  that  of  the  knowledge  and  communication  of 
a  member  of  the  grand  jury,  a  plea  in  abatement  is  a 
proper  defense,  and  a  demurrer  thereto  should  be  over- 
ruled. 

The  word  "knowingly,"  used  in  section  2,  act  of  June, 
1870,  is  not  necessary  to  the  indictment,  it  being  there 
employed   in   reference  to   proof. 

The  act  giving  criminal  jurisdiction  to  the  County 
Court  of  Hamilton  county,  declares,  it  "shall  have  ju- 
risdiction of  all  criminal  offenses  under  the  grade  of 
grand  larceny."  The  objection,  that  the  offense  charged 
is  not  under  the  grade  of  grand  larceny,  and  therefore 
the  court  has  no  jurisdiction,  is  not  well  taken.  The 
grade  of  the  offense  is  to  be  ascertained  from  the  law 
declaring  it  and  affixing  the  punishment.  In  grand 
larceny,  the  punishment  is  confinement  in  the  peniten- 
tiary not  less  than  three  nor  more  than  ten   years.     The 
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offense  here  charged,  is  imprisonment  for  not  less  than 
one  nor  more  than  five  years;  exactly  the  grade  and 
punishment  of  petit  larceny.  Besides,  the  minimum  and 
the  maximum  of  punishment  of  the  offense  here  charged, 
are  lower  than  those  of  grand   larceny. 

The  judgment  of  the  County  Court  is  reversed,  and 
the  presentment  quashed;  but,  as  the  record  presents 
the  &ct  that  an  indictable  offense  has  been  committed, 
the  plaintiffs  in  error  will  be  returned  to  the  sheriff  of 
Hamilton  county,  that  the  court,  if  it  deems  right,  may 
order  indictments,  as  provided  by  §  5093,  Sub-div.  9, 
of  the  Code. 


Frakk  Warbek,  Wm.  Rogers  and  Jasper  Rains  v. 

The  State. 

Ikdicthent.  DiUuthing  ptibliG  wofship.  An  indictment  or  preflentment 
nnder  the  Code,  4853,  for  diBtarbing  public  worship,  need  not  aver 
that  the  act  was  done  "at  or  near'^  the  place  of  worship. 

Case  overruled:  The  State  v.  Doty,  5  Cold.,  34. 


FROM  HAMILTON. 


Circuit  Court,  July  Term,  1871.    JoHN  B.  HoYi.,  J., 
presiding. 

The  record  showed   that  ''the  defendant,  by  attorney, 
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filed  the  following  reasons  in  arrest  of  judgment,  to  wit: 
1st.  The  presentment  does  not  charge  that  the  whisper- 
ing, laughing,  talking,  and  other  acts  of  rude  and  in- 
decent behavior,  were  done  at  or  near  the  place  of  wor- 
ship;" and  that  the  same  were  overruled,  &c. 

M.  H.  Clift,  for  plaintiff  in  error,  cited  Slate  y. 
Duty,  5  Cold.,  34. 

Attorney  General  Heiskell,  for  the  State,  insisted 
that  Doty's  case  was  decided  upon  the  idea  that  the 
words  "at  or  near,"  were  restrictive  in  their  character, 
when,  in  fact,  they  were  intended  to  enlarge  the  ope- 
ration of  the  act,  and  make  it  apply,  whether  the  act 
was  done  at  the  place,  or  only  near  it. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

At  the  March  Term,  1871,  of  the  Circuit  Court  of 
Hamilton  county,  the  plaintiffs  in  error  were  presented  for 
disturbing  religious  worship.  They  were  convicted  at  the 
July  Term,  1871,  of  the  coutt,  and  motions  for  a  new 
trial,  and  in  arrest  of  judgment,  were  severally  made  and 
overruled,  and  they  appealed  in  error  to  this  court. 

It  is  insisted  that  the  judgment  and  verdict  should 
be  set  aside,  as  they  are  not  sustained  by  the  evidence. 

While  it  is  true  that  there  is  some  apparent  conflict 
in  the  testimony,  there  is  evidence  sufficient  to  sustain 
the  verdict,  and  the  jury  had  the  opportunity  of  judging 
of  the  credibility  of  tlie  witnesses  introduced  before  them, 
and  the  Circuit  Judge  before  whom  the  trial  was  had, 
refused  to  grant  a  new  trial,  and  we  can  not  say  that 
we  are  not  satisfied  with  his  action. 
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The  reason  in  arrest  of  judgment,  is,  that  the  present- 
ment does  not  charge  that  the  whispering,  laughing,  talk- 
ing, and  other  acts  of  rude  and  indecent  behavior,  were 
done  at  or  near  the  place  (»f  worship. 

The  act  on  which  the  presentment  is  founded,  provides, 
that  if  any  person  willfully  disturbs  or  disquiets  any  as- 
semblage of  persons  met  for  religious  worship,  by  noise, 
profane  discourse,  rude  or  indecent  behavior,  or  any  other 
act,  at  or  near  the  place  of  worship,  he  shall  be  fined, 
Ac:  Code,  4853. 

In  the  case  of  The  State  v.  Boty,  5  Cold,  33,  this 
court  held,  that  it  was  indispensable  to  aver  that  the  acts 
causing  the  disturbance  were  done  at  or  near  the  place 
of  worship,  upon  tlie  ground  that  it  is  of  the  essence 
of  the  offense  that  the  acts  should  be  done  at  or  near 
the  place  of  worship. 

We  entertain  a  different  opinion  of  the  proper  con- 
struction of  the  statute.  The  willful  disturbance,  by  rude 
or  indecent  behavior,  &c.,  of  persons  met  for  religious 
worship,  is  the  offense  made  punishable  by  statute.  It  is 
true  that  the  offense  can  be  committed  only  by  persons 
who  are  at  or  near  the  place  of  worship,  and  the  pur- 
pose of  the  words  'at  or  near,"  in  the  statute,  is  to 
provide  for  the  punishment  of  cases  of  disturbance  by  an 
offender  who  may  be  near  the  scene  of  disturbance,  as 
well  as  those  committed  in  the  very  presence  of  the 
assembled  worshippers.  In  what  precise  locality  the  of- 
fender may  be,  is  not  an  essential  element  of  the  offense, 
and  it  may  be  shown  by  proof,  and  need  not  be  averred 
in  the  presentment. 

This  court  has  uniformly  given  a  liberal  con.struction 
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to  statutes  enacted  for  the  protection  of  religious  assem- 
blies, against  disturbances  by  disorderly  persons. 

The  case  in  6  Cold,  is,  therefore,  overruled,  and  the 
judgment  of  the  court  below  is  affirmed^  and  the  cause 
is  remanded  for  the  execution  of  the  judgment 


The  State  v.  Wm.  R.  Dail  and  others. 

Costs.  Motion,  Dtlinquent  Tax-CoUedor*  A  delinqaent  revenue  officer 
who  pays  over  moneys  after  notice  of  a  motion  against  him,  is  liahle  to 
the  costs  of  the  motion,  though  made  after  the  date  of  the  payment. 


« ■  ■    « I 


FROM   ANDERSON. 

Circuit  Court,  March  Term,  1871,  E.  T.  Hall,  pre- 
siding. 

There  was  no  evidence,  of  notice  of  the  payment 
to  the  District  Attorney,  before  the  motion  was  entered, 
or  of  tender  of  the  costs  of  the  notice. 

Attorney  General  Heiskell,  for  the  State. 

L.  C,  HotiK  and  R.  B.  Dowell,  for  the  defendants. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  collector  of  the  public  revenue,  who  is  in  default 
in  the  discharge  of  his    duties,  and  whose    default    has 
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made  it  necessary  for  a  motion  to  be  made  against  him 
in  behalf  of  the  State,  can  not  be  excused  from  the  pay- 
ment of  the  costs  of  said  motion  by  showing  that  be- 
tween the  service  of  the  notice  and  the  hearing  of  the 
motion^  he  has  made  his  settlement  and  received  his 
acquittance  from  the  Comptroller.  The  service  of  the 
notice  in  such  case,  from  the  Attorney  General,  must  be 
considered  in  the  nature  of  the  service  of  a  leading  pro- 
cess and  the  beginning  of  a  suit,  and  not  a  private 
paper,  as  it  would  be,  as  between  individuals:  mde  11 
Hum.,  304.  The  proceeding  has  been  rendered  necessary 
by  the  officer's  delinquency;  and  his  default  is  confessed 
by  the  payment  made  after  the  notice.  The  liability  to 
the  motion  accrued  the  moment  of  the  default;  and  if 
the  proper  officer  has  instituted  the  appropriate  proceed- 
ing for  its  enforcement,  the  costs  must  follow.  In  this 
ease,  the  defendant  was  in  default,  and  after  notice,  and 
before  the  motion,  he  paid  over  the  amount.  In  such 
case,  the  State  was  entitled  to  a  judgment  for  full  costs. 
The  judgment  of  the  court  below  will  be  reversed, 
and  judgment  will  bo  entered  here  for  the  costs  against 
the  defendants. 


18 
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The  State  v.  Thomas  Lockett. 

IXDICTMENT.  How  signed  by  Attoi-ney  QeneraL  The  official  irigoatare  of 
the  District  Attorney  General,  to  an  indornement  on  an  indictment  di- 
recting what  witnesses  shall  be  summoned,  does  not  cure  the  want  of  a 
signature  to  the  indictment  itself. 

Cases  cited:   Font  v.  State,  3  Hay.,  28;  JETife  v.  Statt,  9  Yer.,  202;  Teoi  v. 
State^  7  Hum.,  174;  Staggs  T.  Staie^  3  Hum.,  373. 


PROM   KKOX. 


Criminal  Court,  May  Term,  1871.  Indictment 
quashed.      M.  L.  Hall,  J.,  presiding. 

Attorney  General  Heiskell,  for  the  State,  insisted 
that,  as  the  only  purpose  of  the  signature  was  to  show 
that  the  indictment  had  the  sanction  of  the  law  oflScer 
of  the  State,  that  was  shown  as  well  by  his  directing 
witnesses  to  be  summoned,  as  by  submitting  it  to  the 
Grand   Jury,  with   his  signature. 

J.  F.  J.  Lewis  cited  Teas  v.  The  State,  7  Hum.,  174, 
and  insisted  that  the  signature  to  the  direction  as  to 
witnesses  is  in  obedience  to  a  statutory  direction:  Code, 
5596,  5597,  and  intended  for  a  purpose  different  from 
the  authentication  of  the  indictment. 

Skeed,  J.,  delivered  the  opinion  of  the  Court. 

An  indictment  not  authenticated  by  the  official  sig-* 
nature  of  the  Attorney  General,  is  a  nullity.  It  is  not 
essential    that    the  signature    of   the    officer    should    be 
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placed  at  the  end  of  the  indictment.  It  is  sufficient 
if  it  appear  on  some  other  part  of  the  paper,  provided 
it  appear  beyond  doubt  that  the  attestation  relates  to 
the  indictment  and  every  part  thereof,  and  identifies  the 
same  as  the  act  and  accusation  of  the  government,  done 
through  its  sworn  officer.  The  object  of  the  signature 
is  to  give  dignity  and  verity  to  the  paper,  as  a  public 
act,  having  the  sanction  of  the  government.  In  the 
case  of  Fout  v.  The  Slate,  3  Hay.,  28,  it  was  determined 
that  no  bill  of  indictment  should  be  sent  to  the  grand 
jury  without  the  sanction  and  approbation  of  the  At- 
torney General  proved  by  his  signature  on  some  part  of 
the  indictment.  In  the  case  of  Hite  v.  The  State,  9 
Yer.,  202,  Judge  Turley  says:  We  not  only  admit  the 
authority  of  the  case  of  Fout  v.  The  State,  but  concur  in 
the  opinion.^^ 

We  do  not  say  it  is  absolutely  necessary  that  the 
signature  should  be  at  the  conclusion  of  the  bill;  but 
it  must  be  on  it,  and  must  show  that  it  is  intended 
to  cover  all  the  counts  contained  therein:  9  Yer.^ 
202;  d  vide  Teas  v.  The  State,  7  Hum.,  174;  Stagga  v. 
The  State,  3  Hum.,  373.  The  statute  requires  that 
upon  every  indictment  the  Attorney  General  shall  in- 
dorse the  names  of  such  witnesses  as  he  wishes  sum- 
moned in  the  case,  and  sign  his  name  to  said  memoran- 
dum: Code,  5596.  This  has  been  done  in  this  case; 
and  it  is  insisted  that  this  signature  to  the  memoran- 
dum, upon  the  back  of  the  indictment,  is  an  official 
authentication  of  the  whole  paper.  This  memorandum 
and  signature  have  their  appropriate  office,  and  none 
other.      They  do  not  purport  to  give,  nor  do  they  give, 
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the  official  saDction  to  the  accusation  of  crime  contained 
on  the  face  of  the  indictment.  They  constitute  a  mere 
direction  to  the  Clerk  to  summon  the  witnesses  whose 
names  are  therein  given,  and  may  or  may  not  have 
been  placed  there  after  the  finding  of  the  bill,  and  its 
return  by  the  grand  jury  into  court.  But,  however 
this  may  be,  it  is  not  such  a  siguiug  as  the  law  con- 
templates. 

The  judgment  of   the  Judge  of  the   Criminal   Court, 
quashing  the  indictment,  is  affirmed. 


The  State  v.  Calvin  Logston. 

CJosTS.  Wantqfjurisdiclion'  Change  of  venue.  Where  a  change  of  venae, 
prohibited  bj  the  Constitution,  is  ordered,  and  the  court  to  which  the 
change  is  made,  in  conRequence,  has  no  jurisdiction,  it  can  render  no 
judgment  for  the  costs  of  a  trial  which  has  taken  place  there;  nor  can 
the  court  of  the  county  from  which  the  cause  came. 


FBOM   FENTRESS. 


Circuit  Court,  July  Term,  1871.  Motion  before  E, 
T.  Hall,  J.,  to  tax  costs,  allowed.  J.  M.  Thornbitrg, 
District  Attorney,  appealed  for  the  State. 

Attorney  General  Heiskell,  for  the  State. 


i 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Calvin  Logston  was  indicted  for  murder  in  Fentress 
county.  His  cause  was  transferred  by  change  of  venue 
to  Scott,  where  he  was  tried  and  convicted,  and  an 
appeal  taken  to  this  Court  The  judgment  was  reversed 
here,  upon  the  ground  that  the  Circuit  Court  of  Scott 
county  had  no  jurisdiction  of  the  case,  the  same  having 
been  illegally  transferred  to  that  county  from  Fentress. 
The  defendant  was  remanded  to  Fentress,  where  the 
District  Attorney  General  entered  a  nolle  prosequi  upon 
the  indictment  on  which  he  had  been  tried  in  Scott. 
Whereupon,  the  costs  were  ordered  to  be  taxed;  but  no 
costs  for  the  case,  while  it  was  pending  in  Scott  county, 
were  taxed.  Afterwards,  a  motion  was  made  in  the 
Circuit  Court  of  Scott  county,  for  the  re-taxation  of  the 
costs  of  this  cause,  while  pending  in  that  county.  The 
motion  was  sustained  by  the  Circuit  Judge,  and  the 
costs  properly  chargeable  to  the  State  were  ordered  to 
be  re-taxed.  From  this  order  the  District  Attorney 
General  appealed  to  this  Court. 

We  are  unable  to  find  any  authority  for  the  action 
of  the  Circuit  Court  of  Scott  county.  The  proceedings 
there  were  coram  non  judice,  and  void.  Nor  had  the 
Circuit  Court  of  Fentress  any  power  to  tax  the  costs 
after  the  case  had  been  removed  from  that  county  to 
Scott.  It  seems  to  be  a  case  in  which  this  Court  can 
give  the  parties  no  relief.  The  Legislature  alone  can 
furnish  a  remedy. 

The  order  of  the  Circuit  Court  will  be  reversed, 
and  the  motion  be  disallowed  and  dismissed. 
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Emerson  Wilson  v.  The  State. 

1.  IndictmeKT.     Affray.     Public  plaee.    An   indictment   for   an   affray 

charging  a  fighting  in  a  public  place,  is  good  \?ithout  further  descrip- 
tion of  the  place. 

2.  Affray.    Need  not  originate  in  a  public  place*     A   fight   commenced 

in  private,  but  carried  by  flight  and  pursuit  to  places  where  people  are 
aj!i%mbled,  is  an  affray. 

3.  Error.     Charge  on  hypothetical   ease.    An  error  in  the  charge  of  the 

court  below,  which  has  no  application  to  the  facts  proved,  is  not  a 
ground  of  reversal. 


FROM   BLOUNT. 


In  the  Circuit  Court,  December  Term,  1870.  E.  T. 
Hall,  J.,  presiding. 

Cate,  for  the  plaintiff  in  error. 

Attorney  General   Heiskell,  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court* 

Plaintiff  in  error  was  indicted  in  the  Circuit  Court 
of  Blount  county,  at  the  May  Term,  1870,  for  an 
affray.  The  indictment  charges  that  defendant,  "on 
the  10th  day  of  April,  1870,  with  force  and  arms,  an 
affray  did  make  by  then  and  there  fighting  with  James 
Lemons,  in  a  public  place,  to  the  terror  of  the  good 
people  of  the  State  then  and  there  assembled,"  &c. 

Defendant  plead  not  guilty,  and  upon  the  trial  was 
convicted  and  fined.  Upon  the  discharge  of  his  motion 
for  a  new  trial,  he  tendered  his  bill  of  exceptions  and 
appealed  to  this  court. 
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The  first  error  assigned  for  reversal  is,  that  the  pre- 
sentment is  defective  in  not  charging  in  what  kind  of  a 
pablic  place  the  affray  occurred.  The  presentment  is  a 
copy  of  one  in  the  case  of  the  State  v.  Benthaly  5  Hum., 
519,  which  was  sustained  by  the  court  as  sufficient. 

The  next  error  relied  on,  is,  that  the  evidence  does 
not  support  the  verdict,  inasmuch  as  it  proves  that  the 
fight  was  not  in  a  "public  place,"  but  was  in  an  old 
field.  One  of  the  witnesses,  John  Hyde,  describes  the 
affray  as  follows:  "That  he  saw  James  Lemons  coming 
through  Everett's  field  with  Ben  Owens,  Emerson  Wil- 
son and  James  Brown,  in  pursuit  of  him;  they  were  all 
throwing  rocks;  they  came  on  through  the  field  and 
went  to  Mrs.  Dowell's  house;  they  were  all  throwing 
rocks;  were  iu  a  considerable  run;  there  were  several 
houses  in  sight — Mrs.  Dowell's,  my  father's,  and  Mr. 
Baker's,  and  some  houses  near  the  depot.  It  was  in 
a  half  or  three-quarters  of  a  mile  from  the  court-house. 
They  went  to  Mrs.  DowelPs  house,  and  soon  left  there 
and  went  over  towards  the  house  of  Mr.  Allen — Lem- 
ons in  front,  and  the  others  still  pursuing  him;  they 
were  all  still  throwing  rocks.  They  started  on  the  run 
from  near  the  railroad;  people  are  accustomed  frequent- 
ly to  pass  along  the  railroad  on  foot;  they  crossed  the 
main  road  leading  from  Maryville  to  Knoxville  while 
in  the  row;  they  were  in  distance  to  hit  each  other 
while  throwing   rocks   and  sticks." 

The  evidence  of  the  other  witnesses  does  not  differ 
materially  from  that  of  this  one.  From  all  which,  it 
is  pretty  clear  that  the  fight  commenced  in  the  old 
field,   and  it  does  not    appear    that    that   was   a   public 
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place.  But  there  seems  to  have  been  three  against 
one;  and  we  infer  that  the  fight  in  the  old  field  was 
of  short  duration  before  Lemons  concluded  that  he 
could  succeed  better  in  a  running  than  in  a  stand-to 
fight.  The  evidence  makes  it  clear  that  the  fight 
was  not  brought  to  a  final  issue  in  the  old  fields  but 
that  it  was  kept  up  with  rocks  and  sticks  until  the 
parties  reached  the  houses  of  several  neighbors,  at  which 
places  the  rocks  continued  to  fly.  We  are  satisfied 
that  it  was  all  one  fight,  or  more  properly  a  fight  in 
the  old  field  with  a  corUintiando  in  public  places  around 
and  through  the  houses  of  the  neighbors  generally. 
We  are,  therefore,  of  opinion  that,  while  the  proof 
shows  that  there  was  fighting  in  a  place  not  public, 
it  also  shows  that  there  was  fighting  in  places  that 
were  public,  and  that  the  evidence  supports  the  verdict. 
The  last  error  assigned  is,  that  the  Circuit  Judge 
erred  in  charging  the  jury  that,  *'if  people  should  as- 
semble while  a  fight  is  going  on  in  a  private  place, 
that  it  would  then  be  a  public  place.'^  Perhaps  the 
charge  was  subject  to  some  criticism  if  the  judge  meant 
that  if  people  were  attracted  to  a  private  place  where 
a  fight  was  on  hand  and  the  fight  brought  them 
there,  then  that  would  make  it  a  public  place.  But 
we  do  not  so  understand  the  charge.  We  understand 
him  to  say,  that  ^'whether  the  people  had  assembled 
suddenly  for  some  lawful  and  innocent  purpose,  or 
whether  they  were  present  living  there,  and  in  fact  did 
see  and  hear  the  fighting,  and  were  put  in  terror/^  it 
would  be  a  public  place.  But  if  the  charge  was 
slightly    erroneous,   it  could  not  have  been  injurious  to 
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defendant,  as  it  was  upon  an  abstract  question  which 
was  not  presented  by  the  evidence.  The  evidence  de- 
scribed fighting  where  there  were  families  of  people 
who  were  at  home  and  were  under  no  necessity  to  go 
out  to  the  old  field  to  witness  it.  The  parties  brought 
the  row,  as  one  witness  calls  it,  to  their  very  doors  and 
forced  them  to  see  the  rocks  flying  and  hear  the  noise. 

Upon  the  whole  case,  we  are  of  opinion  tliat  there  is 
no  error,  and  we  affirm  the  judgment. 


The  State  v.  T.  M.  Schlier. 

1.  CoNSTmmoNAii  Law.    Judicial  Construction.    Privilege,    The  judicial 

constraction  of  the  word  "privilege/'  established  before  the  Consti* 
tution  of  1870,  is  adopted  by  that  Constitution. 

2.  Prfvileoe  Tax.     Fa/iVi,  though  uneqwal.    The   Act  of  1870,  c.  71,  a. 

1,  taxing  photographers  as  exercising  a  privilege,  is  constitutional. 
The  fact  that  the  privilege  is  dii^criminated  according  to  the  size  of  the 
town  where  the  establishment  is  situate,  does  not  affect  the  constitu- 
tionality of  the  law. 

3.  Privilege.    Defined,    The  exercise  of  an  occupation  or  business  which 

requires  a  license  from  some  proper  authority,  designated  by  a  general 
law,  and  not  open  to  all  or  any  one  without  such  license,  is  a  privilege 
within  the  meaning  of  the  Constitution. 

Cases  approved:  French  v.  Bakery  4  Sneed,  193;  Bobinaon  v.  Henegar^ 
5  Sneed,  258. 

Constitution  construed:   \rt.  11,  s.  8;  Art.  2,  s.  28. 
Statute  cited :  1870,  c.  71. 


FROM   KNOX. 


Presentment  in  the  Criminal  Court,   September  Term, 
1870.      M.  L.  Hall,  J.,  presiding,    at  May  Term,   sus- 
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tained    a   demurrer   to   the    iDdictment^   and    the  District 
Attorney  appealed. 

Attorney  General  Heiskell,  for  the  State,  said  that 
the  decisions  justified  this  definition  of  a  privilege.  "It 
is  that  which  the  Legislature  chooses  to  tax  as  such," 
and  cited  Cole  v.  The  State,  3  Sneed,  120;  Mabry  v. 
Tarvo',  1  Hum.,  94,  98;  French  v.  Baker,  3  Sneed,  195; 
Robinson  v.  Henegar,  5  Sneed,  258;  M.  &  A.  of  Co- 
lumbia V.  Guest,  3  Head.,  414.  He  thought  there  was 
much  reason  to  believe  that  privilege  in  the  Constitution 
of  1834  had  been  misconstrued,  but  that  the  Constitution 
of  1870  adopted  it  with  the  construction  previously  put 
upon  it. 

L.  A.  Gratz,  for  the  defendant,  insisted  that  the 
discrimination  in  the  Act  of  1870,  aCBxing  a  higher  tax 
upon  artists  situate  in  large  towns,  was  against  the  Con- 
stitution. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Defendant  was  presented  at  the  September  Term, 
1870,  of  the  Knox  county  Criminal  Court,  for  having  a 
gallery  for  taking  photographs,  ambrotypes,  and  other 
likenesses,  without  paying  the  privilege  tax  and  taking 
out  a  license,  contrary  to  the  Act  of  February  24th, 
1870,  ch.  71,  sec.  1.  The  Circuit  Judge  sustained  a 
demurrer  to  the  indictment,  upon  the  ground  that  the 
Act  of  Assembly  imposing  the  tax  was  unconstitutional, 
and  quashed  the  same.  From  this  judgment  the  State 
has  appealed. 

The  Constitution  of    1834    contained    the  same   lao- 
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guage,  as  to  the  taxation  of  "privileges,"  that  is  found 
in  the  Constitution  of  1870.  It  is  as  follows:  "But 
the  Legislature  shall  have  power  to  tax  merchants, 
pedlars,  and  privileges,  in  such  manner  as  they  may 
from  time  to  time,  direct."  This  language  had  been  ju- 
dicially interpreted  in  several  cases;  prior  to  the  adoption 
of  the  Constitution  of  1870.  In  the  case  of  the  Mayor 
and  Aldermen  of  Columbia  v.  Guest j  the  Court  said: 
"We  have  defined  it  in  several  cases,  to  be  the  exercise 
of  an  occupation,  or  business,  which  requires  a  license 
from  some  proper  authority,  designated  by  a  general  law, 
and  not  open  to  all,  or  any  one,  without  such  license": 
4  Sneed,  193;  5  Sneed,  258. 

Such  was  the  fixed  judicial  interpretation  of  the  word 
"privileges,"  when  the  Convention  of  1870  adopted  exact- 
ly the  same  language,  in  forming  the  present  Constitu- 
tion. It  was  adopted  with  a  full  knowledge  of  the 
meaning  which  had  been  attached  to  it  by  the  courts. 
This  is  conclusive  as  to  the  present  interpretation  to  be 
placed  on  it. 

The  Act  of  .February  24th,  1870,  o,  24,  sec.  1,  is  as 
follows : 

**From  and  after  the  passage  of  this  Act,  artists  taking 
photographs,  ambrotypes,  or  any  other  likenesses,  shall 
take  out  a  license  semi-annually,  and  pay  a  privilege  tax 
therefor,  as  follows:  For  each  and  every  gallery  located 
in  a  city  of  over  three  thousand  inhabitants,  thirty-five 
dollars;  for  each  and  every  gallery  located  in  a*  town  of 
from  five  hundred  to  three  thousand  inhabitants,  twenty 
dollars;  for  each  and  every  gallery  located  in  a  town  of 
less  than  five  hundred  inhabitants,  or  in  the  country,  five 
dollare.    Said  tax  to  be  paid  to  the  Clerk  of  the  County 
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Court  of  the   county  in  which   the   gallery  may  be  loca- 
ted/^ 

This  Act  constituted  the  occupation  or  business  of 
taking  photographs,  ambrotypes,  and  other  likenesses,  a 
privilege,  according  to  the  established  definition  of  that 
term.  Under  the  po\wr  "to  tax  privileges  in  such  man- 
ner as  the  Legislature  may  from  time  to  time,  direct,'^ 
this  Act  is  constitutional,  unless  it  is  in  conflict  with 
Art.  11,  Sec.  8,  of  the  Constitution.  This  section  is  as 
follows : 

"The  Legislature  shall  have  no  power  to  suspend  any 
general  law  for  the  benefit  of  any  particular  individual, 
nor  to  pass  any  law  for  the  benefit  of  individuals,  incon- 
sistent with  the  general  laws  of  the  land;  nor  to  ^miss 
any  law  granting  to  any  individual  or  individuals 
rights,  privileges,  immunities,  or  exemptions,  other  than 
such  as  may  be,  by  the  same  law,  extended  to  any  ■ 
member  of  the  community  who  may  be  able  to  bring 
himself  within   the  provisions   of  such   law/' 

By  the  plain  and  express  language  of  Art.  2,  Sec. 
28,  the  Legislature  has  the  power  to  exercise  its  dis- 
cretion as  to  the  mode  of  taxing  privileges.  If  there 
is  a  conflict  between  this  section  and  Sec.  8  of  Art. 
11,  it  is  our  duty  so  to  construe  them  as  to  make 
both  sections  operative.  But  the  first  question  is,  does 
such  conflict  exist?  It  can  not  be  maintained  that 
the  first  clause  of  Sec.  8,  Art.  11,  is  violated  by  the 
Act  of  February  24,  1870,  c.  71,  because  this  Act 
does  not  suspend  any  general  law  for  the  benefit  of 
an  individual,  nor  is  it  a  law  for  the  benefit  of  indi- 
viduals,  inconsistent  with   the   general   laws. 

But  it  is  insisted    that    the    next    clause  in  Sec.  8^ 
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Art.  11,  is  incoDsisteDt  with,  and  restrictive  of  See. 
28,  Art.  2,  and,  therefore,  that  the  Act  of  February 
24,  1870,  c.  71,  being  in  violation  of  the  restrictive 
section,  is  unconstitutional.  If  the  premise  is  correct, 
the  conclusion  is  legitimate.  Then  the  enquiry  is 
Does  the  Act  of  February  24,  1870,  c.  71,  grant  to 
any  individual  or  individuals,  rights,  privileges,  im- 
munities, or  exemptions,  other  than  such  as  may  be, 
under  that  Act,  extended  to  any  other  member  of  the 
community?  The  Act  iixes  a  maximum  tax  on  pho- 
tographers of  $35;  and  this  is  assessed  on  all  who  have 
galleries  in  cities  of  3,000  inhabitants  and  over.  There 
are  no  rights,  privileges,  immunities,  or  exemptions, 
granted  to  such  artists,  which  may  not  be  extended 
by  this  law  to  any  other  member  of  the  community, 
who  may  choose  to  open  a  gallery  for  taking  photo- 
graphs, &c.,  in  a  city  of  3,000  inhabitants  or  over. 
It  is  not  easy  to  understand  what  kind  of  rights, 
privileges,  immunities,  or  exemptions,  those  are  which 
are  granted  to  an  artist  by  taxing  him  $35  for  exer- 
cising his  art. 

But  the  Act  assesses  a  tax  of  $20  on  those  photo- 
graphers who  exercise  their  art  in  a  town  of  not  less 
than  600  and  not  more  than  3,000  inhabitants.  Is 
this  class  legislation?  This  class  of  artists  enjoy  no 
rights,  privileges,  immunities,  or  exemptions,  which  any 
other  artist  can  not  enjoy  under  the  same  law.  If 
the  artist,  in  a  city  of  3,000  inhabitants  or  over,  de- 
sires to  enjoy  the  exemption  or  immunity  from  the  tax 
of  $35,  under  this  Act,  he  can  have  the  right  and 
privilege  of    living    in   a  town   of   less    than   3,000  in- 
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habitants  and  not  more  than  500,  by  moving  his  gal- 
lery there — the  Act  presents  no  obstacle  to  his  doing 
so.  So,  in  like  manner,  under  the  Act,  the  classes 
of  artists  who  are  required  to  pay  $35,  or  $20,  can 
be  exempted  from  these  taxes,  and  have  the  benefit  of 
a  $5  tax,  by  taking  their  galleries  into  a  500  inhabi- 
tant town,  or  into  the  country.  It  can  not  be  class 
legislation  when  every  member  of  the  community  has 
the  right  to  turn  photographer,  and  exercise  his  art, 
either  in  a  city,  in  a  town,  or  in  the  country,  as  he 
may   elect. 

As  to  the  policy  of  the  graduation  of  the  tax,  ac- 
cording to  the  size  of  the  city  or  town,  we  have  nothing 
to  say.  This  is  a  mitter  left  to  the  discretion  of  the 
Legislature  by  Art.  2,  Sec.  28;  and  we  do  not  think  that 
Art.  11,  Sec.  8,  contains  any  restriction  on  that  discretion 
which  has  been  violated  by  the  Act  of  February  24, 
1870,  c.  71. 

We,  therefore,  reverse  the  judgment  of  the  Circuit 
Court,  and  remand  the  cause  to  be   further   proceeded  in. 
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COKSTITUTlONAii  LaW.  Intermarriage^  or  eohubitaiion  of  negroes  and  if^htieit 
The  act  of  1870,  c.  39,  making  it  a  felony  for  white  pei^ons  and  negroes 
to  marry  or  cohabit  together  as  man  and  wife,  is  a  valid  act,  not  affected 
by  the  Constitution  of  the  United  States,  the  Civil  Rights  bill,  or  En- 
forcement lalr« 


»■  1111-^ 


FROM   KKOX. 


Criminal    Court,   June    Term,    1871,    before    M.    L. 

HALIi,  J. 

The  proof  showed  "that  the  defendant  was  married 
to  and  lived  and  cohabited  with  the  person  charged  in 
the  indictment,  previous  to  the  finding  of  said  indict- 
ment.'^ The  indictment  was  found  March  8,  1871. 
The  prisoner  being  unable  to  employ  counsel,  the  Crim- 
inal Court  assigned  J.  Scott  Payne,  Esq.,  to  defend 
him,  who   also   appeared  for  him   in  the  Supreme  Court 

J.  Scott  Payne,  for  the  prisoner,  insisted  that  the 
act  of  1870,  c.  39,  prohibiting  the  intermarriage  or  co- 
habitation of  whites  and  negroes,  was  in  violation  of 
the  13th  and  14th  amendments  to  the  Constitution  of 
the  United  States,  and  the  act  passed  pursuant  thereto, 
of  April  9,  1866,  the  Qvil  Rights  Bill,  and  the  reenact- 
ment  and  amendment  thereto,  following  the  15th  amend- 
ment, of  which  he  gave  a  history.  He  insisted,  1st, 
that  this  Court  had  no  power  to  decide  upon  the  va- 
lidity of  a  constitutional  amendment,  by  reason  of  any 
irregularity  in  its  adoption;   2d,  that,  by  the  13th,  14th 
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and  15th  amendments^  and  the  Civil  Rights  Bills,  all 
distinctions  on  account  of  race,  color  and  previous  condi- 
tion of  servitude,  are  obliterated.  That  the  15th  amend- 
ment, relating  exclusively  to  political  rights,  had  nothing 
to  do  with  this  question.  Congress  intended  the  negro 
should  have  power  to  enforce  civil  contracts,  and  to  en- 
joy the  privileges  and  immunities  of  white  citizens.  He 
defined  rights  and  privileges,  citing  Crabbers  Synonyms. 
He  announced  the  general  proposition  that,  if  the  doing 
of  some  thing,  or  the  enjoyment  of  some  advantage,  be 
permitted  to  one  class,  and  prohibited  to  another,  then 
a  distinction  was  made.  That  the  negro,  by  the  act  of 
1870,  was  deprived  of  the  right  to  make  contracts, 
which  a  white  man  could  make;  that  is,  to  contract 
marriage  with  a  white  woman.  That  the  act  created 
classes,  and  that,  itself,  was  a  distinction.  It  would  not 
do  to  say  that  the  statute  operates  alike  upon  both,  pun- 
ishing white  and  colored  persons  alike,  for  an  offense 
common  to  both.  Here  is  the  very  distinction  the  law 
prohibits,  i.  e.,  the  denial  of  the  power  to  make  a  con- 
tract of  a  particular  kind  with  individuals  of  the  other 
class.  The  two  classes  are  forbidden  to  intermarry,  for 
the  reason  that  there  is  a  distinction  between  them  in 
race  and  color,  made  by  nature.  The  statute  recognizes 
and  asserts  this  distinction,  and  makes  it  a  bar  to  inter- 
marriage, the  very  thing  which  the  Constitution  and  laws 
of  the  United  States  intends  to  prohibit.  The  State 
may  as  well  prohibit  the  intermarriage  of  American  and 
German  or  French.  Any  attempt  to  show  by  argument 
that  this  statute  does  not  make  a  distinction,  is  the 
veriest  sophistry.    That  marriage  is  not  only  a  civil  con- 
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tract,  but  a  civil  status^  citing  Ch.  Blackstone,  p.  432,  m.; 
Bishop  on  Mar.  and  Div.,  §  29;  Shelford  on  Mar.  and 
Div.,  2;  Dickson  v.  Dickson,  1  Yer.,  110,  112;  1  Meigs^ 
Dig.,  §  1059 ;  Grisham  v.  Ligan,  2  Yer.,  589 ;  Clayton  v. 
Warden,  4  Comst,  230;  Story's  Confl.  of  Laws,  §  108,  n.; 
but  he  insisted  that  the  law  only  regarded  it  in  the  as- 
pect of  a  civil  contract,  and  claimed  that  it  was  within  the 
class  of  contracts  contemplated  in  the  first  section  of  the 
Civil  Rights  Bill.  This  case  involves  only  one  of  the 
requisites  of  the  contract.  Their  willingness  to  contract, 
and  their  actual  entry  into  the  marriage  relation,  is  not 
disputed;  the  point  disputed  is  their  ability  to  contract. 
The  14th  amendment  enables  these  parties  to  make  and 
enforce  any  civil  contract  that  was  legal  between  other 
citizens  of  the  United  States.  The  citizenship  of  the 
plaintiff  in  error  was  placed  on  the  same  footing  as  that 
of  the  white  man.  In  the  case  of  The  U.  S,  v.  Lucemey 
2  Brightly 's  Dig.,  p.  16,  it  was  held  that  persons  of 
color  were  naturalized,  and  being  so,  were  possessed  of 
the  same  rights  as  white  citizens,  in  every  respect.  See, 
also,  ex  parte    Turner,  1  Am.  S.  T.,  7.? 

No  State  can  make  a  foreigner  or  other  person  a 
citizen:  Scott  v.  Sandford,  19  H.,  393.  The  converse  of 
this  must  be  true:  no  State  can  abridge  or  take  away 
rights  of  citizenship  once  vested  in  a  class  of  persons. 

A   marriage   legal   where   made,   is   legal   everywhere: 

Bishop  on  Mar.  and  Div.,  §  125;   2  Kent,  457;  Bashaw 

V.  The  State,  1  Yer,,  177;   Sellars  v.  Davu,  4  Yer.,  503 ; 

Shelford  on  Mar.  and  Div.,  114;  2  East,  453;  1  Bland, 

485.      In  certain  States  the  intermarriage  of  whites  and 

blacks  is  not  prohibited,  as  in  South  Carolina  and  Missis- 
19 
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sippi.  If  negroes  intermarry  with  whites  in  those  States, 
they  must  be  protected  here  in  the  marriage  relation. 
See  Morgan  v.  McOheCy  5  Hum.,  13.  The  Federal  Con- 
stitution, Art.  1,  s.  10,  prohibits  anj  State  from  impairing 
the  obligation  of  contracts.  White  and  colored  persons 
who  have  contracted  marriage  in  other  States,  are  pro- 
tected by  this  clause.  So,  while  persons  generally,  of  their 
class,  L  e.,  those  married  here,  are  prohibited  from  living 
together  here,  we  have  in  these  a  privileged  class,  con- 
trary to  the  spirit  of  our  laws  and  institutions.  The  pro- 
hibited classes  have  only  to  step  across  the  line  into  a  State 
where  the  marriage  is  lawful,  and  they  can  contract  a 
lawful  marriage  there,  though  they  go  there  for  the  pur- 
pose of  evading  our  law;  Story's  Confl.  Law,  §§  79-81; 
Medway  v.  Needham,  16  Mans.  B..,  157.  It  would  seem 
that  our  statute,  by  prohibiting  the  cohabitation  of  per- 
sons in  such  condition,  has  gone  so  far  as  to  declare 
that  our  courts  shall  not  recognize  the  validity  of  such 
marriages,  thus  making  a  sweeping  statutory  divorce. 
This  18  clearly  in  conflict  with  Art.  1,  s.  10,  Const.  U.  S. 
He  argued  that  such  unions  were  repugnant  to  our 
tastes  and  prejudices;  but,  in  presence  of  a  plain  prin- 
ciple of  law,  all  such  feelii^  must  yield.  The  respcm- 
sibility  was  with  Congress,  who  had  passed  the  law, 
and  with  them  the  remedy.  He  commented  at  some 
length  upon  the  opinion  of  Judge  Erskine,  of  the  United 
States  Court,  recently  delivered  in  Georgia.  Insisted  that 
marriage  was  proved  to  be  a  contract  by  the  fiact  that  a 
breach  of  contract  to  marry  was  ground  of  a  civil  action, 
and  cited  Ponder  v.  Oraham,  4  Fla.  R.,  23,  to  show  that 
the  contracts  protected  by  the  U.  S.  Const,  were  not  to 
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be  restricted  to  those  of  a  pecuniary  nature.  Cited  State 
V.  Fryy  4  Mo.,  120,  184,  as  showing  that  it  applied  to 
the  marriage  contract;  and  Story  on  the  Const,  §  1374, 
on  the  obligation  of  contracts.  Insisted  that  marriage 
is  not  valid  without  a  contract;  that  the  contract  exists 
from  the  time  the  parties  having  the  capacity  agree  upon 
a  marriage;  and  the  instant  they  become  man  and  wife 
the  «taiu8  begins,  and  the  contract  essential  to  the  status 
becomes  a  part  thereof. 

He  contested  Judge  Erskine's  opinion,  that  the  amend- 
ment and  act  of  Congress  were  intended  to  secure  to 
negroes  equality  before  the  law,  and  that  the  privileges 
and  immunities  in  Art.  4,  s.  2,  of  the  Const. — those 
granted  by  the  States  to  their  own  citizens — were  the 
same  intended  by  the  14th  amendment  and  the  acts  of 
Congress.  But  if  this  were  so,  and  the  meaning  is  the 
same,  the  new  citizens  brought  within  the  pale  of  the 
Constitution,  are  entitled  to  all  the  privileges  of  the  old, 
and  become  beneficiaries  of  Art.,  4,  s.  2,  of  the  Const. 
In  Henry  v.  Smith,  1  Lit.,  334,  it  is  held  that  no  one 
can  be  a  citizen  within  the  terms  of  Art.  4,  s.  2,  who 
is  not  entitled  to  all  the  rights  and  privileges  of  the 
higher  classes  of  society.  Free  negroes  were  not  such 
at  that  time;  but  they  became  such  by  the  amendment 
and  act  of  Congress.  To  strip  a  citizen,  then,  of  any 
of  the  privileges  enjoyed  by  others  is  to  strip  him  of 
citizenship,  and  a  violation  of  the  amendment  and  act  of 
Congress. 

He  remarked,  upon » Judge  Erskine's  observation,  that 
the  U«  S.  Courts  have  generally  refused  to  take  cogni- 
zance of  Divorce;   liiat  if   this  were  to  be  regarded   as 
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the  exercise  of  a  power  of  divorce,  the  Legislature  could 
not  exercise  that  power  where  they  had  conferred  it  on 
the  courts.  He  insisted  that  the  act  of  1870  was  re- 
trospective and  ex  poet  facto,  contrary  to  the  State  Con- 
stitution, Art.  1,  ss.  11  and  20,  the  parties  having  lived 
together  before  the  passage  of  the  act.  That  every  of- 
fense was  made  up  of  three  parts,  the  beginning,  the 
continuance  and  the  end.  That  any  punitive  statute,  to 
be  valid,  must  be  in  force  at  the  beginning  of  the  act, 
and  none  enacted  between  the  extremes  and  during  the 
continuance  of  the  act  can  affect  the  parties  commit- 
ting it. 

Attorney  General  Heiskell,  for  the  State,  said  the 
act  forbidden,  was  any  law  which  should  "abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,'* 
or  "deny  to  any  person  the  equal  protection  of  the  laws.^^ 

The  rights  of  citizens  of  the  United  States,  are  not 
the  rights  of  citizens  of  States,  but  those  political  and 
civil  rights,  guaranteed  by  the  Constitution  of  the  United 
States.  These  are  of  the  most  restricted  character. 
Even  the  right  of  suffrage  was  not  one  of  them,  under 
the  original  Constitution;  the  right  to  hold  office  is  not 
one  of  them.  A  citizen  of  one  State  has  no  right  to 
vote  in  another.  If  it  was  a  right  which  belonged  to 
him  as  a  citizen  of  the  United  States,  then  this  right 
to  vote  in  a  State  could  not  be  denied  by  the  State, 
or  delayed  even  for  a  time.  The  right  was  conferred 
and  regulated  by  State  law,  and  the  Constitution  gave 
no  power  to  Congress  over  that  subject,  but  expressly 
made  even  the  right  to  vote  for  members  of  Congress 
dependant  upon  the    qualification  of  electors  of  the  most 
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numerous  branch  of  the  State  Legislature.  A  man  as  a 
citizen  of  the  United  States,  can  hold  no  office  in  a 
State.  His  qualifications  are  defined  by  State  laws.  A 
citizen  of  the  United  States,  as  such,  cannot  even  be  Pres- 
ident of  the  United  States;  the  only  persons  who  are 
peculiarly  citizens  of  the  United  States,  as  distinguished 
from  citizens  of  States,  being  naturalized  foreigners.  A 
President  must  be  a  citizen  of  a  State,  a  native.  The 
privileges  of  a  citizen  of  the  United  States,  affect  him  in 
his  foreign  relations,  and  in  his  constitutional  guarantees 
under  the  Constitution  of  the  United  States;  against  bills 
of  attainder;  ex  post  facto  laws;  laws  impairing  the  obli- 
gation of  contracts;  the  guaranty  of  a  republican  form 
of  government;  the  right  as  a  citizen  of  one  State  to  the 
privileges  of  citizens  in  other  States.  Under  the  13th 
Amendment,  he  may  claim  personal  freedom,  and  under 
the  15th,  the  franchise.  There  may  be  others,  but  these 
are  the  principal  rights,  privileges  and  immunities  of  a 
citizen  of  the  United  States.  In  fact,  up  to  the  time  of 
these  amendments,  there  was  no  such  thing,  except  to 
foreign  states,  as  a  citizen  of  the  United  States.  How 
far  this  is  creative  of  a  new  relation,  need  not  be  dis- 
cussed. The  negro  is  invested  with  new  rights;  but 
does  not  the  old  citizen  hold  his  old  right  by  the  old 
muniment?  Is  he  not  still  a  citizen  of  his  State?  If  so, 
the  rights  which  the  negro  acquires  are  like  to  his;  that 
which  the  Chinaman  born  here,  acquires,  are  like  to  his. 
Marriage  is  in  no  sense  a  privilege  which  the  citizen 
has,  as  a  citizen  of  the  United  States.  They  have  never 
attempted  to  regulate  marriage  in  a  State,  and  they  have 
no  right   to.      It  is  not   claimed    or  held  of  the   United 
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States,  but  of  the  State.  If  the  courts  of  the  United 
States  can  ever  have  the  right  to  take  cognizance  of  the 
question  of  marriage,  it  is  as  they  do  many  questions 
arising  under  State  laws  and  in  the  administration  of 
State  laws,  between  parties  whose  stcUvs  as  citizens  of 
diflPerent  States,  or  the  like,  is  the  ground  of  their  juris- 
diction. The  right  of  a  man  as  citizen  of  the  United 
States,  might  include  the  right  of  a  citizen  of  one  State 
in  which  he  had  contracted  a  valid  marriage,  to  have  the 
lawfulness  of  his  marriage  recognized  in  another,  or  the 
lawfulness  of  his  issue  acknowIe<lged.  But  he  can  not 
come  here  and  claim  all  the  rights  he  held  in  his  own 
State.  There  he  could  vote;  here  he  can  not,  for  a  time 
at  least.  That  right  was  as  perfect  there,  as  to  live 
with  his  wife.  There  he  might  hold  office;  here  he  can 
not.  By  what  warrant,  then,  will  he  claim  a  right  here, 
which  we  deny  to  our  own  citizen?  The  right!  to 
shock  the  public  sense  by  a  mixture  of  incongruous 
breeds.  Take  the  case  of  the  Mormon,  and  allow  his 
marriages  to  be  valid  at  home;  can  he  come  here  and 
defy  the  public  sense  by  keeping  a  seraglio  here?  The 
marriages  of  the  Turk  are  valid  at  home,  and  his  issue 
would  all  be  legitimate  by  our  law;  but  would  we  be 
obliged  to  allow  him  to  keep  his  numerous  wives  here? 
Admit  Utah  as  a  State,  and  this  question  might  be  a 
practical  one.  But  it  has  nothing  to  do  with  the  case. 
The  plaintiff  in  error  is  not  shown  to  have  been  the 
citizen  of  any  other  State,  or  to  have  contracted  a  mar- 
riage there.  The  rights  of  citizens  of  other  States  are 
not  involved  in  this  case,  and  the  discussion  of  that 
question  throws  no  light  on   this.      All  that  the  record 
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shows,  is,  that  before  this  indictmeDt  these  parties  had 
gone  through  the  forms  of  marriage,  when  it  was 
prohibited  by  law,  and  for  all  that  appears,  when  it  was 
a  felony.^  Has  the  State  the  power  to  regulate  the 
marriage  relation  ?  Does  it  abridge  the  privileges  of  a 
citizen  of  the  United  States,  to  prohibit  him  from  mar- 
rying his  cousin,  or  his  deceased  wife's  sister,  or  a  blind 
person,  or  a  deaf  mitte,  or  a  lunatic?  If  he  has  that 
right  as  a  citizen  of  the  United  States,  to  take  it  away 
would  abridge  his  privilege.  Could  he,  as  a  citizen  of 
the  United  States,  resist  such  abridgement?  If  he  held 
it  as  such,  he  could.  If  not,  it  is  because  he  holds 
bis  privileges  in  this  regard,  of  the  State. 

This  party  is  not  protected  by  the  clause  prohibit^ 
ing  laws  impairing  the  obligation  of  contracts,  on  two 
grounds.  It  is  one  thing  to  impair  the  obligation  of 
a  contract;  another  to  prohibit  beforehand,  the  making 
of  a  contract.  Here  was  no  contract;  such  marriages 
being  prohibited  from  time  immemorial.  It  stands  as  a 
contract  on  the  footing  of  gaming  contracts,  usurious, 
illegal,  fraudulent  or  unwritten  contracts,  declared  before- 
hand to  be  void.  These  violate  no  obligation — they 
prohibit  it.  After  a  valid  contract  is  made,  the  State 
can  not  for  any  of  these  causes,  declare  it  void  by  retro- 
spective law.  This  marriage,  then,  being  subsequent  to 
the  law   making  it  void,  is  never  a  contract. 

But  marriage  is  not  a  contract.      It  is  a  relation,  or 


^  Thii!  disposes,  too,  of  the  question  oter.  pott  facto  lavs.  The  facts  do  not 
raise  it  in  any  form.  It  would  amount  to  nothing,  ^f  it  was  raised  in  that 
form,  for  it  is  the  "cohabitation"  which  is  the  offense,  and  that  is  subse- 
quent to  the  law. 
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a  status.  The  authorities  say  that  it  is  a  civil  contract. 
They  might  as  well  say,  that,  because  I  bought  my 
horse,  my  horse  is  a  contract.  Neither  my  horse,  nor 
my  relation  to  him  of  owner,  is  a  contract.  My  pro- 
perty is  the  result  of  contract,  but  my  property  is  some- 
thing different  from  the  process  by  which  I  acquired  it. 
Is  the  fee  in  land  which  we  hold  by  deed,  itself  a  deed, 
or  a  contract  of  which  the  deed  is  evidence?  Was  it 
a  contract  when  my  vendee  held  it;  when  the  govern- 
ment owned  it?  It  was  then  disembodied  of  any  such 
quality;  did  it  become  a  contract  when  it  })assed  from 
the  government,  or  when? 

Marriage  is  based  on  contract;  the  result  of  contract. 
It  is  like  a  title  in  this,  that  it  is  affected  by  contract; 
but  unlike  a  title  in  this,  that  the  marriage  originates  in 
and  is  created  by  contract.  The  title  only  passes  by 
contract,  is  not  created  by  it.  But  the  thing  created,  the 
marriage  relation,  and  the  thing  which  creates  the  rela- 
tion, the  contract,  are  distinct  things.  It  is  not  proved 
to  be  a  contract  by  the  fact  that  a  contract  to  marry  is 
valid.  A  cjontract  to  marry  is  not  a  contract  of  marriage. 
If  it  made  the  parties  man  and  wife,  no  suit  would  lie 
on  it,  because  it  would  perform  itself.  But  marriage  is 
the  performance,  and  a  refusal  to  marry  is  the  breach. 
The  contract  being  made  and  valid,  and  consummate  by 
the  natural  bond  of  sexual  connection,  the  relation  has 
begun.  But  the  relation  is  as  distinct  from  the  contract 
as  the  contract  of  marriage  is  from  the  contract  to  marry. 
That  this  relation  is  subject  to  the  law  of  the  State, 
without  any  restriction  from  the  Constitution  of  the 
United  States,  is  too  clear  for  argument.    A  few  cases  can 
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be  found  against  it,  but  the  numerous  divorce  cases  in 
this  and  other  States,  leave  it  beyond  question.  It  was 
not  one  of  the  contracts  which  the  Constitution  of  the 
United  States  had  in  contemplation.  A  reference  to  the 
history  of  the  period  preceding  the  formation  of  the  Fed- 
eral Constitution  is  the  best  guide  to  the  construction  of 
that  clause.  The  evil  to  be  remedied  was,  that  States  had 
declared  parties  relieved  from  their  contracts,  and  this 
affecting  creditors  beyond  the  States,  was  felt  to  be  an 
evil  which  would  justify  a  constitutional  prohibition. 
On  the  ground,  then,  that  there  never  was  a  valid  con- 
tract of  marriage  here,  and  if  there  had  been,  it  was  not 
such  contract  as  was  within  the  meaning  of  the  Consti- 
tution of  the  United  States,  this  cause  of  objeciiou 
must  fail. 

What  is  it  that  prohibits  distinction  of  race,  &c.? 
The  14th  amendment  prohibits  the  denial  of  equal  pro^ 
teclion  of  the  law.  The  Civil  Rights  Bill  says  that  every 
citizen,  without  regard  to  race,  color,  or  previous  condi- 
tion of  servitude,  shall  have  the  same  right  in  every 
Siate  and  Territory,  "to  rruike  and  enforce  contracts^  to  sue, 
be  parties,  give  evidence,"  &c.  This  made  no  change  in 
the  law  of  Tennessee.  Kvery  one  of  these  things,  except 
as  to  evidence,  was  the  law  of  Tennessee  from  the  time 
it  was  a  government.  As  soon  as  the  slave  became  free, 
he  could  make  and  enforce  contracts,  sue,  and  be  a  party. 
Ifay,  so  jealous  was  our  Constitution  of  real  principles, 
that,  from  1834,  when  the  right  of  the  free  negro  to 
vote  was  denied,  the  right  to  tax  his  person  was  taken 
away  by  the  Constitution.  The  act  of  Congress  of  May  31, 
1870,  is  somewhat  more  full.     It  declares  that  "all   per- 
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sons  within  the  jurisdiction  of  the  United  States/'  shall 
have  the  same  right  in  every  State  and  territory  "to 
make  and  enforce  contracts^  to  sue,  be  parties,  give  ev- 
idence, and  to  full  and  equal  benefit  of  all  latos  and 
proceedings  for  the  security  of  persons  or  property ,  as  is 
enjoyed  by  white  citize7is,  and  shill  be  subject  to  like 
punishment,  pains  and  penalties,  and  none  oHxerP 

The  same  right  to  make  and  enforce  contracts;  what 
contracts?  such  as  are  made  and  enforced.  The  contract 
to  marry  can  not  be  enforced,  specifically  executed,  any 
where.  The  contract  of  marriage  is  never  enforced.  The 
words  make  and  enforce,  denote  clearly  that  the  contracts 
spoken  of  are  the  ordinary  contracts  of  commerce  and 
business:  the  contracts  of  which  the  Constitution,  Art. 
1,  s.  10,  treats.  If  not,  the  negro  is  to  have  the  same 
right;  not  one  superior  to  the  white.  This  does  not 
give  him  a  right  to  make  a  contract  with  a  white  man 
which  the  white  man  is  prohibited  from  making  with 
him.     This   is  impossible  and   absurd. 

It  is  said,  this  is  discrimination  against  the  negro. 
Really,  those  laws  were  intended  to  repress  the  white 
race,  and  not  the  negro.  The  negro  was  not  considered 
as  hurt  by  the  intermixture  of  the  white  race,  but  it 
was  the  deterioration  of  the  white  race  that  was  against 
policy.  The  parties  were  both  punishable,  it  is  true, 
but  there  was  never  an  instance  of  the  negro  being 
subjected  to  the  infliction.  It  was  not  <Aen  aimed  espe- 
cially against  the  blacks.  Is  it  any  more  so  nono^  as  to 
the  contract.  They  have  the  same  ri^^ht  to  make  and 
enforce  contracts  with  whites  that  whites  have  with  themy 
but  no  rights  as  to  the  white  race  which  the  white  race 
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IS  denied  as  to  the  black.  The  same  rights  to  contract 
with  each  other  that  the  white  have  with  each  other; 
the  same  to  contract  with  the  whites  that  the  whites 
have  with  the  blacks,  but  not  a  superior  right  of  a 
negro  to  marry  a  white  woman,  when  a  white  man  can 
not  marry  a  negro.  If  the  males  of  one  race  had  the 
right  to  appropriate  the  females  of  the  other,  while  that 
right  was  denied  to  the  males  of  the  other  race,  there 
might  be  some  foundation  for  the  charge  of  discrimin- 
ation. 

The  contract  of  marriage  was  never  interfered  with 
by  Congress  before,  and  if  these  acts  can  have  such  a 
construction  as  to  exclude  marriage  from  their  operation, 
without  manifest  violence  to  the  language,  the  established 
rules  of  construction  will  require  that  it  should  be  done. 
In  statutes  generally,  marriage  is  not  spoken  of  as  a 
contract.  In  our  State  it  is  solemnized,  not  contracted^ 
The  contract  is  subordinated  to  the  family  relation. 
We  depart  from  the  true  principle  of  construction  if 
we  make  contract  include  this  relation,  when  it  has  its 
whole  ordinary  scope  in  protecting  the  ordinary  contracts 
elsewhere  regulated   in  the  Constitution. 

There  is  no  discrimination,  as  will  be  seen  the  mo- 
ment we  eliminate  the  prejudice  of  class.  The  Mosaic 
law  forbade  the  Jews  to  gender  animals  of  a  diverse  kind 
together.  Was  there  discrimination  there  between  the 
horse  and  the  ass?  Would  a  law  now  against  breeding 
mules  be  a  discrimination?  If  so,  against  which  animal? 
Is  a  law  against  breeding  mulattoes  any  more  so?  This 
is  the  substance  of  our  law,  to  prevent  the  production 
of  this   hybrid   race.      To    prevent    violence    and   blood- 
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shed  which  would  arise  from  such  cohabitation,  dis- 
tasteful to  our  people,  and  unfit  to  produce  the  human 
race   in   any  of  the   types   in   which   it   was   created. 

The  equality  intended,  is  not  equality  in  all  things, 
but  equal  protection  of  laws  and  proceedings  for  the  «6cw- 
rity  of  persons  and  property.  Of  habeas  corpus,  warrant 
on  oath,  freedom  from  unreasonable  searches  and  seizures, 
trial  by  jury  on  indictment  or  presentment,  and  the  like. 
Ko  prohibition  of  discrimination  is  found  in  the  law. 
That  is  a   preconceived   idea  of  the   advocate. 

Sneed,  J.,  delivered  the  opinion  of  the  Court 

This  case  involves  the  grave  question,  whether  a  white 
person  and  a  negro  may  lawfully  intermarry,  or  cohabit, 
as  man  and  wife,  in  this  State.  The  prisoner  is  a  negro, 
and  was  indicted,  tried  and  convicted,  of  the  offense  of 
cohabiting,  as  man  and  wife,  with  one  Rebecca  Toaster, 
a  white  woman,  on  and  before  the  10th  of  January,  1871, 
in  the  county  of  Knox.  He  was  adjudged  to  suffer  con- 
finement in  the  Penitentiary  for  two  years  and  six  months, 
and  to  reverse  said  judgment,  he  has  appealed  in  error. 
The  Act  of  1870,  c.  39,  forbids  the  intermarriage  of 
white  persons  with  negroes,  mulattoes,  or  persons  of  mixed 
blood,  descended  from  a  negro  to  the  third  generation  in- 
clusive, and  their  living  together  as  man  and  wife  in 
this  State.  The  statute  is  in  the  identical  words  of  the 
Constitution  of  1870,  art.  11,  s.  14,  the  last  clause  of 
which  imposes  upon  the  Legislature  the  duty  of  enforc- 
ing the  provision  by  appropriate  legislation.  The  second 
section  in  the  statute  is  in  the  words  following:  "The 
persons    knowingly  violating  the  provisions  of   the  fii'st 
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section  of  this  act,  shall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  thereof,  shall  undergo  imprisonmeni 
in  the  penitentiary  not  less  than  one,  nor  more  than  five 
years;  and  the  court  may,  in  the  event  of  a  conviction, 
on  the  recommendation  of  the  jury,  substitute  in  lieu  of 
punishment  in  the  penitentiary,  fine  and  imprisonment 
in  the  county  jail:"    Shank.  Sup.,  102. 

It  is  contended  by  the  counsel  for  the  prisoner,  in 
an  argument  of  much  force  and  ability,  that  the  statute 
of  the  State  for  the  regulation  of  its  internal  polity  upon 
the  subject  of  marriage,  and  the  provision  of  our  organic 
law  upon  which  it  is  founded,  are  repugnant  to  the  con- 
stitution and  laws  of  the  United  States,  and,  therefore, 
null  and  void.  It  is  certainly  true  that  the  supreme 
law  of  the  land,  in  this  country,  is  the  Constitution  of 
the  United  States,  and  the  laws  made  in  pursuance  there- 
of, and  the  treaties  made  or  which  shall  be  made,  un- 
der the  authority  of  the  United  States,  and  the  judges 
in  every  State  shall  be  bound  thereby,  anything  in  the 
constitution  or  laws  of  any  State  to  the  contrary  notwith- 
standing: Con.  U.  S.,  Art.  VI,  s.  2.  And  "whether  the 
State  law  is  organic,  in  its  constitution  or  any  ordinance, 
or  whether  it  be  a  statute,  if  it  violate  the  constitution, 
laws,  or  a  treaty  of  the  United  States,  it  is  simply  void, 
and  the  courts  of  every  State  are  bound  by  the  supreme 
law,  and  not  by  the  State  law:"  Marbury  v.  Madison^  1 
Cr.,  137;  CWJer  v.  Bull,  3  Dall.,  386;  Satterlie  v.  Mattlson, 
2  Peters,  380;  Ex  parte  Garland,  4  Wal!.,  399;  Pasch. 
Anno.  Cons.,  250.  But  it  is  the  glory  and  the  boast  of 
our  written  constitution,  that  the  powers  of  the  law-makers 
are  restricted  and  defined;   and  while  it  is  the  legitimate 
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and  lawful  province  of  the  Supreme  Judicial  Tribunal  of 
the  Union  to  determine  the  validity  of  a  statute  assumed 
to  have  been  enacted  under  the  authority  of  the  organic 
law^  it  is  no  less  the  prerogative  of  the  State  tribunal  to 
interpret  its  own  State  laws,  and  to  pronounce  upon  their 
compatibility  with  the  supreme  organic  law.     And  to  this 
end,  they  may  look  beyond  a  statute  of  the  general  gov- 
ernment which  seems  to  collide  with  the  law  and  polity 
of  the  State,  to  ascertain  whether  such  statute  is  made  in 
pursuance  of  an  authority  vested  by  the  supreme  organic 
law.      For    it    is    not    every  Act  of   Congress    that  the 
"judges  in  every  State"  shall  be  bound  by,  but  only  such 
as  are  passed  in  pursuance  of  the  authority  granted   by 
the  Constitution.      And  this  power   of  a  State  Court  to 
pronounce  upon  the  validity  of  an  Act  of  Congress  which 
is  made  to  operate  upon  the  people,  subject  to  the  juris- 
diction of  said  court,  has  been  exercised  from  the   foun- 
dation of  the  government,  of  which  we  have  a   notable 
illustration  in    the  action   of  half  a   dozen  State  courts 
within   the   last  few  years,  in   declaring  the  Stamp  Acts 
of  Congress,  so  far  as  they  changed   or  interfered   with 
the  rules  of  evidence  in  the  State  courts,  to  be  unconsti- 
tutional and  void.       Until  the  Supreme  appellate  tribu- 
nal  of  the  Union  shall  declare  otherwise,  that  question  is 
at  rest  in  the  States  whose  courts  have  so  decided.     The 
government   of  the  United   States  being   one  of    limited 
powers,  is,  therefore,  supreme  only  to  the  extent  of  the 
granted  powers ;  and  all  laws  upon  the  rights,  duties  and 
subjects  specially  enumerated  and  confided  to  its  jurisdic- 
tion, are  necessarily  exclusive  and  supreme:  Sims'  Case,  7 
Cush.,  729.    If,  therefore,  a  law  be  enacted  not  authorized 
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by  the  enumerated  or  clearly  implied  powers,  it  is  not  in  the 
sense  of  the  constitution  the  supreme  law  of  the  land,  and 
the  courts  of  the  States  are  not  bound  to  carry  it  into  ex- 
ecution. But  the  Supreme  Court  of  the  United  States  is 
the  tribunal  of  last  resort  on  all  such  questions,  whose 
judgment  is  conclusive  and  final  upon  the  question,  wheth- 
er an  Act  of  Congress  be  or  be  not  the  supreme  law 
of  the  land:  Abkman  v.  Booth,  21  How.,  519.  When  it 
it  is  so  declared,  it  is  as  much  the  duty  of  the  State 
courts  to  accept  and  enforce  it,  as  it  is  their  province 
and  duty,  in  the  first  instance,  to  question  its  validity, 
and  decline  to  enforce  it,  when  in  their  judgment  it  has 
been  enacted  without  authority. 

"Among  the  powers/'  said  Judge  Curtis  before  the  late 
amendments,  "unquestionably  possessed  by  the  States,  was 
that  of  determining  what  persons  should  and  what  per- 
sons should  not  be  citizens;  and  each  State  must  deter- 
mine,^' said  he,  "what  civil  rights  shall  be  enjoyed  by 
its  citizens,  and  whether  all  shall  enjoy  the  same,  or  how 
they  may  be  gained  or  lost:"  Scott  y.  Sandford,  19  How., 
583.    ' 

In  the  evil  days  to  which  we  have  brought  ourselves 
by  our  late  unhappy  feuds,  we  are  too  apt  to  forget  the 
moorings  of  the  law,  where  our  fathers  left  us.  While 
it  is  our  first  duty  to  respect  and  obey  every  valid  law 
that  emanates  from  the  law-making  power  of  the  Fed- 
eral Government,  yet  we  are  too  prone  to  magnify  the 
civic  powers  of  a  government  which  has  so  lately  crushed 
a  dozen  great  Slates  by  an  exhibition  of  military  power 
that  might  have  defied  the  world,  and,  lawyer  and  law- 
giver, court  and  commonwealth,  to  bow  without  question 
to  the  civic  will  of  the  victor. 
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The  Goths  of  ancicut  Germany,  it  is  said,  were  accus- 
tomed to  debate  every  important  measure  twice  in  their 
councils;  once  while  drunk,  that  their  debates  might  not 
lack  vigor,  and  again,  while  sober,  that  they  might  not 
lack  discretion.  Now,  that  we  have  returned  to  the 
blessed  paths  of  soberness  and  peace,  when  human  rights 
and  human  wrongs  are  to  be  vindicated  and  redressed  by 
the  laws  of  the  land  and  not  by  the  logic  of  the  bullet 
and  the  bayonet,  it  is  well  to  look  back  upon  our  land- 
marks which  our  fathers  have  set,  and  ascertain  what 
rights  the  States  have  not  been  bereft  of  as  the  result  of 
the  late  unhappy  civil  war.  And  prominent  and  para- 
mount among  these,  is  the  provision  that  ''the  powers 
not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  and  to  the  people:  Art.  10,  Con.  U,  S. 

The  powers  delegated  to  the  United  States,  and  those 
prohibited  by  it  to  the  States,  are  ascertained  and  defined 
by  the  terms  of  the  Constitution  itself.  "Those  which 
are  to  remain  in  the  State  governments,^'  said  Mr.  Mad- 
ison, "are  numerous  and  indefinite.  The  power  reserved 
to  the  several  States  will  extend  to  all  objects  which,  in 
the  ordinary  course  of  affairs,  concern  the  lives,  liberty 
and  properties  of  the  people,  and  the  internal  order,  im- 
provement and  prosperity  of  the  State:"  Federalist,  No. 
45.  Perhaps,  we  will  be  unable  to  find  embodied  in  a 
few  words  so  correct  an  idea  of  the  general  powers  re- 
served to  the  States,  as  in  this  brief  observation  of  one 
who  was,  without  disparagement  to  his  renowned  com- 
peers, the  best  authority,  living  or  dead,  upon  the  sense 
and  meaning  of  our  fundamental  law.  The  Congress  of 
the  United  States  has  never,  from  the  foundation  of  the 
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government,  interfered  with  the  internal  polity  of  the 
State,  in  regard  to  marriage  or  the  other  domestic  rela- 
tion?, and  we  apprehend  it  never  will.  Those  things 
have  been  left  where  the  Constitution  left  them,  and 
where  Mr.  Madison  left  them,  to  the  States  which  con- 
trol all  matters  "that  concern  the  lives,  liberties  and  pro- 
perties of  the  people,  and  the  internal  order,  improve- 
ment and  prosperity  of  the  State." 

But  it  is  said  that  old  things  have  passed  away,  and 
all  things  have  become  new;  and  that  the  late  amend- 
ments which  give  freedom  to  the  slave,  and  confer  upon 
him  the  right  of  suffrage,  and  guarantee  to  him  the  equal 
protection  of  the  law,  vouchsafe  to  him,  also,  the  right 
of  intermarriage  with  the  white  race.  The  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  or 
so  much  of  it  as  is  important  to  be  considered  here,  is 
in  the  following  words:  "All  persons  bom  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States,  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.^' 

What  is  called  the  Enforcement  Act,  which  was  passed 
to  give  effect  to  the  provisions  of  the  fourteenth  amend- 
ment, as  applicable  to  the  question  before  us,  is  as  follows: 
"All  persons  within  the  jurisdiction  of  the  United  States, 
shall  have  the  same  right  in  every  State  and   Territory 

of  the  United  States,  to  make  and  enforce  contracts,  to 
20 
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sue,  be  parties,  give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  per- 
son and  property,  as  is  enjoyed  by  white  citizens,  and 
shall  be  subject  to  like  punishment,  pains,  penalties,  taxes, 
licenses  and  exactions,  of  every  kind,  and  none  other;  any 
law,  statute,  ordinance,  regulation  or  custom,  to  the  con- 
trary notwithstanding/' 

The  Civil  Rights  Bill,  passed  to  give  effect  to  the  thir- 
teenth amendment,  which  gave  frefdom  to  the  slaves,  is 
substantially  and  almost  literally  the  same  as  the  forego- 
ing. The  Enforcement  Bill  became  a  law  on  the  31st 
day  of  May,  1870,  and  the  Civil  Rights  Bill  several  years 
before. 

If  the  African,  in  this  country,  has  been  elevated  to 
a  perfect  equality  in  social,  as  well  as  political,  rights 
with  the  Caucasian;  if  that  race  can  claim  at  all  the 
right  to  marry  and  be  given  in  marriage  with  the  sons 
and  daughters  of  our  people,  it  must  be  claimed  alone 
by  virtue  of  the  foregoing  amendments  and  the  laws  en- 
acted for  their  enforcement.  The  State,  then,  is  forbid- 
den from  making  and  enforcing  any  law  which  shall 
abridge  the  privileges  and  immunities  of  citizens  of  the 
United  States.  It  is  said  that  "the  words  rights,  privi- 
leges and  immunities,''  are  abusively  used,  as  if  they  were 
synonymous.  The  word  rights,  is  generic,  common,  em- 
bracing whatever  may  be  lawfully  claimed.  Privileges  are 
special  rights,  belonging  to  the  individual  or  class,  and 
not  to  the  mass;  properly,  an  exemption  from  some  gen- 
eral burden,  obligation  or  duty;  a  right  peculiar  to  some 
individual  or  body.  Immunities  are  rights  of  exemption 
only — freedom  from  what  otherwise  would   be  a  duty  or 
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burden :^^  Bates  on  Citizenship,  22.  "These  privileges  and 
immunities/'  said  Washington,  J.,  ''may  be  all  compre- 
hended under  the  following  general  heads:  protection  by 
the  government;  the  enjoyment  of  life  and  liberty,  with 
the  right  to  acquire  and  possess  property  of  every  kind 
and  to  pursue  and  obtain  happiness  and  safety;  suly'ed, 
nevertheless,  to  such  restraints  as  the  government  may  jicstly 
prescribe  for  the  general  good  of  the  whole. 

The  right  of  the  citizen  of  one  State  to  pass  through 
or  reside  in  any  other  State,  for  purposes  of  trade,  agri- 
culture, professional  pursuits  or  otherwise;  to  claim  the 
benefit  of  the  writ  of  habeas  corpus;  to  institute  and 
maintain  actions  of  every  kind  in  the  courts  of  the  State; 
to  take,  hold  and  dispose  of  property,  both  real  and  per- 
sonal; and  an  exemption  from  higher  taxes  or  imposi- 
tions than  are  paid  by  the  other  citizens  of  the  State; 
to  which  may  be  added  the  elective  franchise,  as  regu- 
lated and  established  by  the  laws  and  Constitution  of 
the  State  in  which  it  is  to  be  exercised :  Corfield  v. 
Coryell,  4  Wash.,  C.  C,  380.  These  are  some  of  the 
privileges  and  immunities  intended  to  be  guaranteed  to 
the  citizen,  "subject,"  says  the  learned  Judge,  "to  such 
restraints  as  the  government  may  justly  prescribe  for  the 
general  good  of  the  whole."  There  are  many  others  not 
herein  enumerated,  and  upon  which  the  courts  will  de- 
cide as  the  cases  arise:  Conner  v.  Elliott,  18  How.,  591. 
The  right  of  intermarriage  among  the  races  is,  in  the 
opinion  of  the  Court,  not  one  of  them.  Nor  is  mar- 
riage a  contract,  in  the  sense  of  the  (constitution,  which 
may  be  "made  and  enforced."  It  is  called,  in  many  of 
the  books,  a    civil    contract,    for  the  want   of  a    better 
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phrase.      A  contract,  in    the   sense  of    these    enactments, 
is   such   an   agreement   as    may    be    specifically   enforced, 
like  a  contract    to  pay    money    or    to   deliver    property. 
Marriage    is   a  mere    covenant    of    the    will;   it   may  be 
considered,    while    executory,   a    contract,   the    breach    of 
wliich   is  expiated  in   damages;   but  it  reposes   upon  the 
consent  of   the   parties.      If   that   consent   is   withdrawn, 
there  is  no   such   thing  known  to  onr  law  as  its  specific 
enforcement.      It,  therefore,   differs   essentially  from   that 
species    of    contract    contemplated    by   the    Constitution, 
whi-'h   may   be  made   and   then    enforced    in    the   courts, 
and  the  obligation  of  which  can  not  be  impaired  by  the 
legislative  department.      In    the   ecclesiastical    law,   it  is 
defined  to  be  a  covenant   between  a  man  and  a  woman, 
in   which   they  mutually  promise  cohabitation  and  a  con- 
tinual  care   to   promote    the    comfort    and    happiness  of 
each   other.      It   is   an    institution    of    God,   and   a   very 
honorable    state.      The    Saviour   honored  it  by  his   pres- 
ence, and  at  such  a  solemnity  wrought  his  first  miracle; 
Buck    Theo.    Die,    261;   Heb.    xiii.;   Gen.    ii.;   John    ii. 
"It    is   the   civil   datus/'   says    Mr.   Bishop,   "of  a   man 
and  a  woman,  united   in   law   for  life.     In   the  sense   in 
which   it  is  dealt  with  by  a  decree  of  divorce,   it  is  not 
a  contract,  but  one  of  the  domestic  relations.     It  derives 
both   its  rights  and   its  duties  from  a  source  higher  than 
any  contract  of  which  the  parties  are  capable;   and  as  to 
these,  it  is  uncontrollable  by  any  contract  they  can  make* 
Although   it    may   be    formed   by   a  contract,    yet  when 
formed,   it   has   none  of  the  attributes  of  a  contract,  but 
becomes  a   domestic   relation.     And,^'   sajs  he,   "it  is  no 
more  a  contract  than   a  fatherhood,  or  sonship,  or  serf- 
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dom,  or  slavery,  or  apprenticeship,  are  contracts:"  1 
Bish.  Mar.  &  Div.,  10.  "  Thus,"  says  Robertson,  C.  J., 
"marriage,  though  in  one  sense  a  contract,  because, 
being  both  stipulatory  and  consensual,  it  can  not  be 
valid  without  the  spontaneous  concurrence  of  two  com* 
petent  minds,  is,  nevertheless,  aui  generis,  and,  unlike 
ordinary  or  commercial  contracts,  is  publici  juris,  because 
it  establishes  fundamental  and  most  important  domestic 
relations.  And  therefore,  as  every  well  organized  so- 
ciety is  essentially  interested  in  the  existence  and  har- 
mony and  decorum  of  all  its  social  relations,  marriage, 
the  most  elementary  and  useful  of  all,  is  regulated  and 
controlled  by  the  sovereign  power  of  the  State:"  Ma- 
guire  v.  Maguire,  7  Dana,  181.  It  is  said  again,  to  be 
the  particular  glory  of  the  social  system;  and  the  idea 
that  any  government  could,  consistently  with  the  general 
weal,  permit  this  institution  to  become  merely  matter  of 
bargain  between  men  and  women,  and  not  regulate  it 
by  its  own  power,  is  too  absurd  to  require  a  word  of 
refutation:"  1  Bish.,  13;  2  Story's  Confl.  Laws,  §  108: 
1  Id,,  §  200.  The  highest  and  holiest  duty  of  every 
government  is  to  provide  for  the  happiness  and  general 
welfare  of  its  people.  How  and  in  what  manner  this  is 
to  be  best  subserved,  is  a  question  for  the  political 
power;  and  the  police  power,  which  is  inherent  in  all 
governments,  is  to  be  exercised  without  question.  These 
powers,  like  privileges  and  immunities,  heretofore  con- 
sidered in  this  opinion,  can  not  well  be  enumerated. 
"The  fraraers  of  the  Constitution,"  said  Marshall,  C.  J., 
"did  not  intend  to  restrain  the  States  in  the  regulation 
of  their  civil    institutions,   adopted   for   internal   govern- 
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ment;  and  the  instrument  they  have  given  us  is  not  to 
be  so  construed:''  Dartmouth  College  v.  Woodioard,  4 
Wheat.,  518-629.  These  police  powers  of  the  State  ex- 
tend to  every  conceivable  subject,  where  the  good  order, 
the  domestic  peace,  the  private  happiness  or  public  wel- 
fare of  the  people  demand  legislation.  Unless  that  legis- 
lation is  inhibited  in  the  fundamental  law,  no  Siate  has 
acquitted  itself  of  the  duties  of  government  without  it. 
We  hold  that  such  legislation  is  not,  never  has  been, 
and  never  should  be,  prohibited  to  the  States,  in  ref- 
erence to  the  intermarriage  of  the  races.  It  has  been 
repeatedly  held  by  the  Supreme  Court  of  the  United 
States,  that  a  State  may  determine  the  status  of  per- 
sons within  its  jurisdiction :  Groves  v.  Slaughter,  15  Pet., 
419;  Moore  y.  Illinois,  14  How.,  13;  11  Pet.,  131;  Story 
Const.,  §§  1098,  1804,  1809.  The  right  to  regulate  the 
institution  of  marriage,  to  classify  the  parties  and  per- 
sons who  may  lawfully  marry,  to  dissolve  the  relation 
by  divorce,  and  to  impose  such  restraints  upon  the  re- 
lation as  the  laws  of  God  and  the  laws  of  propriety 
demand,  has  been  exercised  by  all  governments,  and  in 
all  ages  of  the  world.  The  discrimination  as  to  race 
and  people,  in  this  most  important  institution,  has  been 
observed,  even  from  the  days  of  the  patriarchs,  and  even 
as  to  different  people  of  the  same  race.  *^Thou  shalt 
not,"  said  Abraham,  ^^take  a  wife  unto  my  son  of  the 
daughters  of  the  Canaanites,  among  whom  I  dwell;  but 
thou  shalt  go  unto  my  country,  and  to  my  kindred,  and 
take  a  wife  unto  my  son  Isaac:"  Gen.  xxiv.  The  laws 
of  civilization  demand  that  the  races  be  kept  apart  in 
this  country.      The  progress  of  either   does    not  depend 
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upon  aa  admixture  of  blood.  A  sound  philanthropy, 
looking  to  the  public  peace  and  the  happiness  of  both 
races,  would  regard  any  effort  to  intermerge  the  indi- 
viduality of  the  races  as  a  calamity  full  of  the  sad 
dest  and  gloomiest  portent  to  the  generations  that  are 
to  come  after  us.  They  are  among  us.  They  were 
fiiithful  as  slaves,  and  are  becoming  useful  and  valuable, 
as  laborers.  There  is  scarce  a  family  in  the  South 
that  has  not  some  memory,  fresh  and  grateful,  of  affec- 
tion and  fidelity  in  these  people  during  the  late  sad 
war.  These  should  commend  them  to  the  protection 
and  charity  of  our  people.  The  courts  will  protect  them 
in  the  enjoyment  of  every  civil  right  guaranteed  to  the 
most  favored  citizen;  for  such  we  understand  to  be  tlie 
sense  of  the  amendments.  Their  rights,  social,  civil,  po- 
litical and  religious,  will  be  jealously  guarded;  but  they 
must  not  marry  or  be  given  in  marriage  with  the  sons 
and  daughters  of  our  people.  Such  was  the  policy  of 
our  own  legislation,  as  to  bond  and  free,  fifty  years  ago, 
and  was  at  the  time  of  the  amendments  in  question. 
Such,  also,  were  the  laws  of  the  British  Colonies  in  this 
country,  reenacted  after  the  separation  by  the  thirteen 
States.  In  Massachusetts,  the  Colonial  act  of  1707,  en- 
titled "An  Act  for  the  better  preventing  of  a  spurious 
and  mixed  issue,^'  was  reenacted  under  the  State  gov- 
ernment in  1783,  forbidding  the  intermarriage  of  the 
black  and  white  races,  and  degrading  the  unhappy  issue 
of  such  marriage  with  the  stain  of  bastardy.  And  long 
after  the  abolition  of  slavery  in  that  State,  in  the  care- 
fully revised  Code  of  1836,  this   *'mark  of  degradation," 
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says  Taney,  C  J.,  "was  again  impressed  upon  the  race." 
19  How.,  413.  And  such,  indeed,  we  believe,  was  the 
law  of  every  State.  The  Congress  has  the  same  right 
to  regulate  this  relation  in  the  District  of  Columbia  and 
in  the  Territories,  that  the  States  have  within  their  own 
jurisdictions;  and  this  power  is  at  this  moment  being 
exercised  in  Utah,  in  the  suppression  of  polygamy. 
We  are  of  opinion  that  the  late  amendments  to  the 
Constitution  of  the  United  States,  and  the  laws  enacted 
for  their  enforcement,  do  not  interfere  with  the  rights 
of  the  States,  as  enjoyed  since  the  foundation  of  the 
government,  to  interdict  improper  marriages;  and  that 
the  act  of  1870,  c.  39,  which  forbids  the  intermarriage 
of  white  persons  with  negroes,  mulattoes  or  persons  of 
mixed  blood,  descended  from  a  negro  to  the  third  gen- 
eration, inclusive,  and  their  living  together  as  man  and 
wife,  in  this  State,  is  a  valid  and  constitutional  enact- 
ment. 

Affirm  the  judgment. 


J 
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AiJDY  WiLiJAMS  V.  The  State. 

1.  Costs.    Fees  for  taxing  costs.    The  Clerk  of  the  Supreme  Court  ib  enti- 

tled to  tax  a  fee  of  50  cents  in  each  case,  for  taxing  and  entering  on  the 
execution  docket  the  bill  of  costs  from  the  inferior,  and  an  additional 
fee  for  taxing  and  entering  the  bill  of  costs  in  tlie  Supreme,  Courts. 

2.  Same.    Lata  off  construed  liberally.     The  law  of  costs,  if,  by  the  Code, 

3219,  to  be  construed  remedially,  and  this  construction  applies  as  well 
in  favor  of  officers  and  witnesses,  as  to  parties. 

Code  construed :  4551,  3219. 


MOTION   TO   ALLOW   COSTS. 


Nelson,  J.,  delivered  the  opinion  of  the  Court. 

0 

The  Attorney  General  and  Clerk  of  this  Court  have 
submitted  the  question,  whether  the  Clerk,  in  making 
out  his  bill  of  costs,  is  entitled  to  charge  two  fees, 
each  of  fifty  cents,  for  making  out  and  entering  each 
bill   of  costs   on  the  execution  docket. 

Section  4558  of  the  Code,  allows  Clerks  of  the  Su- 
preme  Court  the  same  fees  allowed  in  Art.  1,  §§  4551, 
4558.  In  section  4551,  p.  811,  the  language  is:  "For 
making  out  and  entering  on  execution  docket,  each  bill 
of  costs,  50  cents.^^  The  Clerk  insists  upon  his  right 
to  charge  the  two  fees,  because  he  says  that,  in  every 
case  brought  to  this  court  from  the  lower  courts,  there 
iis  a  bill  of  costs,  and  that  this  bill  is  copied  and  en- 
tered upon  the  execution  docket  here,  and  that,  in  addi- 
tion to  said  bill,  the  Clerk  enters  upon  the  docket, 
separately,  a  bill   of  the  costs  of  this  court.      The  At- 
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torney  General  insists  that,  when  the  two  are  entered 
upon  the  docket  here,  they  are,  in  fact,  but  one  bill  of 
costs;  and  that,  upon  any  other  construction,  the  bills 
of  costs  might  be  split  up  so  as  to  make  and  enter  a 
separate  bill  of  costs  in  the  name  of  each  person  en- 
titled  to   costs. 

Section  3219  of  the  Code  is  general  in  its  terms, 
and  applies  to  all  the  courts.  It  declares  that  "the  law 
of  costs  shall  be  construed  reraedially,  and  not  as  the 
penal  law;"  and  fixes  a  rule  of  construction  broad 
enough  to  comprehend  officers  and  witnesses,  as  well  as 
the    parties   litigant. 

By  a  rule  of  this  court,  adopted  at  Brownsville, 
20th  "May,  1858,  and  re-adopted  at  this  place,  19th 
September,  1870,  it  is  made  the  duty  of  Clerks  of  the 
Supreme  Court  to  re-tax  the  bills  of  costs  sent  up  from 
the  inferior  courts,  and  to  correct  the  same.  The 
making  out  and  entering  a  bill  of  the  costs  proper  in 
the  Supreme  Court,  is  another  service.  The  practice 
should  be,  and,  we  believe,  is,  to  enter  the  bills  sepa- 
rately, in  such  manner  as  to  show,  at  a  glance,  what 
costs  are  taxed  in  this  and  the  inferior  courts;  but 
whether  the  entries  ara  made  upon  the  same,  or  dififerent 
pages  of  the  execution  docket,  can  make  no  diflference 
otherwise  than   as   a   matter   of  convenience. 

The  Clerk  will,  accordingly,  be  allowed  to  tax  the 
two  fees,  and  this  opinion  will  be  a  rule  as  to  the 
Clerks  of  the  Supreme  Court  in  all  civil  and  criminal 
causes. 
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Henry  Manis  v.  The  State. 

Election  Groi'ND.  Sellin^f  liquor  near.  Under  the  act  of  18G9-70,  c.  22, 8. 4, 
prohibiting  giving  away  or  selling  licjuor,  on  election  day 8,  nfMr  an 
election  ground,  a  gift  or  Hale  within  one  mile  or  one  mile  and  a  quar- 
ter of  Buch  election  ground,  is  clearly  piohibited. 


FROM    HAWKINS. 


Circuit  Court.     Before  E.  E.  Gillenavaters,  J. 

The  evidence  in  the  case  of  Wilson  Johnson  was  as 
follows:  "I  bought  some  liquor  of  the  defendant  on 
the  13th  day  of  May,  1871.  It  was  on  the  day  of 
an  election.  I  got  the  liquor  from  the  defendant  at 
his  house,  where  he  kept  it  to  sell;  he  lived  about 
one  mile,  or  one  mile  and  a  quarter  from  the  election 
ground;  got  some  liquor  in  the  morning  and  some  in 
the  evening.  Got  the  liquor  in  the  morning,  and  went 
to  the  election  ground;  when  he  got  there  the  polls 
were  open,  but  could  not  say  whether  they  were  when 
he   bought   the  liquor;    stopped   on   the   way. 

Attorney  General  Heiskell,  for  the   State. 

Turkey,  J.,  delivered  the  opinion  of  the  Court. 

By  statute  of  1869-70,  c.  22,  s.  4,  it  is  enacted 
"That  no  liquor  shop  in  this  State  shall  be  kept  open 
on  election  days,  nor  shall  any  person,  on  said  days, 
give   or   sell   intoxicating  liquors   to   any  person,  for  any 
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purpose,  at  or  near  an  election  ground:"  Shankland's 
Stat.,  108. 

By  s.  3,  c.  53,  of  Acts  of  1869-70,  ''That  all  per- 
sons  convicted  under  the  4th  section  of  Acts  of  1869- 
70,  c.  22,  passed  December  1,  1869,  of  which  this  is 
amendatory,  shall  be  punished  by  fine  of  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred,  or  by 
imprisonment  in  the  county  jail  at  the  discretion  of  the 
court:  Sec.  4.  That  the  word  'day,'  in  the  act  which 
this  is  intended  to  amend,  shall  mean  from  sunrise  to 
sunset:"    Shank.  Stat.,  109. 

The  purpose  of  these  enactments  is,  to  preserve  good 
order  and  conserve  peace.  To  make  these  objects  more 
certain  of  attainment  the  expression  ''at  or  near  an 
election  ground,"  is  used.  If  the  giving  or  selling  is 
not  at  the  election  ground,  but  at  a  place  not  distant 
or  remote,  but  of  reasonably  easy  or  convenient  access, 
the  party   so   giving   or   selling   is   guilty. 

In  this  case,  the  offense  was  committed  within  a  mile 
and  a  quarter,  either  distance  being  Vfry  certainly  within 
the   scope  of  the   operation   of    the  statute. 

A  contrary  holding  would  make  the  law  a  dead 
letter  on  the  statute  book,  as  it  would  authorize  parties 
to  constantly  violate  it  by  removing  to  a  distance  of  one, 
two,  or  even  more  miles,  and  then  sell  or  give  intoxi- 
cating liquors  to  persons  attending,  or  proposing  to  attend 
elections,  who  could  and  would,  by  joint  contributions, 
get  up  joint-stock  jug -groceries,  thus  keeping  down  a 
scantiness  in  supply  of  the  exhilarating  as  well  as 
warlike  fluid,  as  has  been  often  done,  in  violation  of 
the  "Camp  Ground"  law. 
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As  the  transcript  fails  to  bring  up  the  judgment  of 
the  Circuit  Court,  we  can  only  announce  the  principle 
decisive  of  the  question  presented,  leaving  the  case  with 
the  court   below. 


Lewis  Hill  v.  The  State. 

1.  IhMctmeNt.    Bape.     Averment  of  sex.     An  indictment  for  rape  need 

not  Rtate  by  ezpreet)  averment  that  the  person  injured  was  a  female^ 
The  feminine  pronoun  ^*her/'  sufficiently  indicates  the  sex. 

2.  Same.    Same,    Averment  of  age.    An  Indictment  for  rape  need  not  state 

that  the  party  injured  was  over  the  age  of  ten  years. 

3.  Error.    £!ffect  of  verdiri.    After  verdict  in  a  cose  of  felony,  the  court 

must  see  that  the  verdict  is  erroneous,  before  they  will  reverse  on  the 
facts.* 


FROM   GREENE. 


Circuit   Court,      October   Term,    1871,   before   E.  E, 

GlLLENWATERS,   J. 

H.  H.  Ingersoll,  for  the  prisoner. 

Attorney   General   Heiskell,    for    the    State,  cited  2 
Archb.,  304,  where    the  form   is  the   same,   except  that 


*  See  ace.  Kirby  V.  StaU,  8  Hum.,  289,  304;   Hmry  v.  State,  4  Hum.,  270, 
262;  Leake  s.SUUe,  10  Hum.,  144;  Jmies  v.  StaU^  Feb.  10, 1872,  jtost. 
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the  addition  ''spinster"  is  lliere  given.  That  being  mere- 
ly a  feminine  termination,  is  not  a  more  satisfactory  in- 
dication of  sex,  than  "her"  and  the  feminine  name  Sarah. 
And  see  J6.,  159,  and  cases  in  note.  Ravish  is  tech- 
nical, lb.,  159.  Indictment  is  good  at  common  law: 
Code,   5119. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  indictment  for  rape,  alleging  "that  Lewis 
Hill,  (colored,)  late  of  said  county,  (of  Greene,)  on  the 
12th  day  of  July,  A.  D.,  1871,  as  to-wit  in  the  county 
aforesaid,  unlawfully,  forcibly,  violently  and  feloniously 
did  make  an  assault  upon  one  Sarah  M.  Malone,  in  the 
peace  of  the  State  then  and  there  being,  and  he,  the 
said  Lewis  Hill,  did  then  and  there  unlawfully,  forci- 
bly and  feloniously  have  unlawful  carnal  knowledge  of 
her,  the  said  Sarah  M.  Malone,  against  the  will  of  the 
said   Sarah   M.   Malone." 

The  jury  convicted  the  said  Hill,  and  he  was  sen- 
tenced to  18  years'  confinement  in  the  Penitentiary. 
He  filed  reasons  in  arrest  of  judgment,  which  are  now 
insisted  on  for   reversal  here. 

The  first  is,  "that  the  indictment  is  defective,  and 
bad  in  this,  that  it  does  not  show  that  the  person  on 
whom  the  offense  is  alleged  to  have  been  committed,  was 
a  female. 

Rape  is  defined  by  the  Code,  §  4610,  to  be  the  un- 
lawful carnal  knowledge  of  a  woman  forcibly  and  against 
her  will.  Section  4611  is,  whosoever  is  convicted  of  the 
rape  of  any  female  of  the  age  of  ten  years  or    upwards, 
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shall  undergo  imprisonment  in  the  Penitentiary  not  less 
than  ten  nor  more  than  twenty-one  years.  We  have  no 
question  that  the  indictment  sufficiently  charges  the  fact, 
that  the  party  injured  was  a  female,  as  the  pronoun,  her, 
distinctly  indicates  the  sex. 

The  second  ohjection  is,  "The  indictment  is  uncertain 
and  bad  in  this,  that  it  does  not  show  that  the  person 
on  whom  the  offense  is  charged  to  have  been  committed, 
was  a  female  over  the  age  of  ten  years. 

We  do  not  think  this  objection  is  tenable.  It  is 
true,  the  offense  of  unlawfully  and  carnally  abusing  a 
female  child  under  ten  years  of  age,  is  not  ra}>e,  but  only 
punishable  as  rape:  Code,  sec.  4614;  but  the  offense  al- 
leged in  this  indictment,  is  the  having  unlawful  carnal 
knowledge  of  Sarah  Malone.  This  is  a  charge  of  a  rape 
upon  her  in  clear  and  unmistakable  language.  If  the 
party  was  under  ten  years  of  age,  it  would  be  matter  of 
defense,  and  might  be  shown  by  defendant  as  such.  It 
certainly  can  not  be  maintained,  that  an  indictment  shall 
negative  all  the  grounds  of  defense  that  might  be  pre- 
sented by  defendant,  or  negative  the  commission  of  any 
other  offense  of  similar  character.  It  need  only  affirma- 
tively charge  facts  that  make  out,  if  proven,  the  offense 
of  which  the  party  is  sought  to  be  convicted. 

This  indictment  would  have  been  good  at  common 
law;  see  Waterman's  Archb.,  vol,  2,  304;  and  the  Code 
does  not  on  any  sound  principle  of  construction,  change 
the  allegations  required  in  such  cases. 

It  is  next  insisted,  that  the  case  should  be  reversed 
on  the  facts.      After  careful    examination   of  the  facts  of 
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the  case,  we  do  not  feel  authorized  to  disturb  the  verdict 
on  this  ground  It  is  true,  the  principal  witness,  Miss 
Malone,  is  shown  to  be  of  bad  character  and  unworthy 
of  credit;  but,  on  looking  at  the  testimony,  she  is  cor- 
roborated in  her  statement,  by  the  fact,  that,  in  a  very 
short  time  after  the  occurrence,  she  told  of  the  outrage — ' 
told  of  the  time  and  place — and  jtointed  out  the  marks 
on  her  throat,  where  the  print  of  fingers  were  still  seen 
by  the  witnesses,  with  scratches,  the  blood  still  oozing 
out  of  them,  in  the  language  of  one  witness.  In  addi- 
tion to  this,  in  a  short  time,  she  sought  a  warrant  for 
arrest  of  the  defendant. 

The  verdict  of  a  jury  in  a  case  of  felony,  raises  a  pre- 
sumption of  guilt  against  the  prisoner,  and  we  must  see 
that  the  verdict  is  erroneous,  before  we  can  reverse  on 
the  facts. 

A  jury  with  the  witnesses  before  them,  under  a  pro- 
per charge  of  the  court,  have  found  the  defendant  guilty, 
and  we  can  not  see  from  the  proof  in  this  case,  that  they 
have  erred  in  their  conclusion. 

The  case  will  be  affirmed. 
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1.  F0BMI31  Conviction.     Of  A.&B,  h^ore  J,  P.  no  bar  to  charge  of  felony. 

A  plea  of  former  conviction  before  a  Justice  of  the  Peace,  under  the 
i^mall  offense  law,  is  not  a  good  bar  to  an  indictment  for  felonious  as- 
sault. 

2.  Samk.    Same.     Verdiei  of  not  guilty  of  felony.    Such  a  plea  being  put  in, 

and  held  bad  on  demurrer,  a  defendant  pleaded  not  guilty,  and  was 
convicted  of  assault  and  battery;  held  that  the  conviction  was  good. 

3.  Same.    Same,    How  pleaded.    In  such  case  the  defendant  should  have 

pleaded  not  guilty  to  the  felony,  and  former  convictioa  to  the  assault 
and  battery. 

Case  overruled.    Hodges  v.  The  Stale:  5  Cold.,  7, 


FROM    KNOX. 


Circuit  Court,  November  Term,  1870,  O.  P.  Tem- 
ple, Ch.,  presiding  by  interchange. 

W.  A.  Heitderson,  for  the  defendant,  insisted  that 
if  a  man  be  convicted  for  an  oifense,  included  in  a 
greater  offense,  he  could  not  afterwards  be  tried  for  the 
greater  offense;  as  the  lesser  being  included  in  the 
greater,  must  be  punished  with  it,  which  would  be  a 
double  punishment  as  to  the  lower  offense.  Cited  1 
Bishop,  §  838,  884,  889,  892,  note  2;  1  Chit.  Cr.  L., 
458,  486;    1  Whar.  Am.  Cr.  Law,  §  563,  665. 

Attorney  General  Heiskell:  A  party  brought  be- 
fore a  J.  P.,  is  never  in  jeopardy  at  all.  He  can  not 
be  convicted    except  on    his    submission.      There  is   no 

trial.      It  differs    from    the    proceeding    by    indictment. 
21 
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There  the  State  elects  for  which  offense  to  proceed. 
The  State  aevers  the  offense.  Under  the  small  offense 
law^  the  act  is  that  of  the  defendant^  and  be  acts  at 
his  peril.  The  idea  that  by  submitting  before  a  J.  P. 
for  A.  &  B.,  and  having  a  fine  asseased^  a  bar  can  be 
raised  to  an  indictment  for  murder,  presents  the  logical 
result  of  the  principle  contended   for. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

At  the  June  Term,  1869,  of  the  Circuit  Court  for  Knox 
county,  John  Mickels  was  indicted  for  an  assault  with  in- 
tent to  commit  murder.  At  the  Noveniber  Term,  1870, 
"'defendant,  by  his  counsel,  entered  a  special  plea  of  autre 
fois  convict,  to  which  the  Attorney  General  demurred, 
which  was  argued  by  counsel  and  considered  by  the 
court;   which   demurrer   was  sustained/' 

The  plea  states  that,  '*on  the  17th  day  of  May,  1869, 
before  F.  A.  Armstrong,  Esq.,  then  an  acting  Justice  of 
the  Peace  for  the  county  of  Knox;  the  said  defendant 
having  theretofore  been  regularly  arrested  upon  a  State 
warrant,  upon  a  charge  of  an  assault  and  battery  there- 
tofore committed  on  the  body  of  Wm.  Morrow,  be,  the 
defendant;  was  regularly  brought  and  arraigned,  the  said 
Wm.  Morrow  having  been  duly  notified,  and  that  de- 
fendant entered  his  plea  of  guilty  o(  said  charge;  where- 
upon the  magistrate  heard  the  evidence,  and  fined  de- 
fendant four  dollars  and  costs,  which  defendant  has  paid; 
and  he  says  be  is  the  same  person  so  fined,  and  that  the 
said  assault  and  battery,  of  which  he  was  so  arraigned 
and  convicted,  and  the  offense  for  which  he  is  now  pros- 
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ecuted   in  said   indictment  for  felonious  assault^  are  one 
and  the  same  offense,  and  this  he  is  ready  to  verify /' 

The  Attorney  General  demurred  to  this  plea,  and  the 
demurrer  was  sustained.  Defendant  was  then  tried  on 
his  plea  of  not  guilty,  and  was  acquitted  of  the  felonious 
intent,  but  convicted  of  assault  and  battery,  and  fined 
twenty-five  dollars,  and  has  appealed  to  this  court. 

The  indictment  for  assault  with  intent  to  murder,  em- 
braces two  distinct  offenses:  an  assault  and  battery,  sim- 
ply, and  an  assault  with  felonious  intent;  and  under  our 
laws  the  jury  may  acquit  of  the  higher  and  convict  of 
the  lower,  as  they  did  in  this  case.  But  it  appears  by 
the  plea  of  defendant,  that  he  was  convicted  and  pun- 
ished for  the  lower  offense  by  a  Justice  of  the  Peace, 
and  he  relies  on  this  conviction  by  the  Justice  of  the 
Peace  as  a  bar  to  the  prosecution  for  the  higher  offense. 

The  Circuit  Judge  sustained  the  demurrer  to  this  plea, 
and  we  think  correctly.  If  he  had  confined  his  plea  to 
the  simple  assault  and  battery,  and  put  in  the  plea  of  not 
guilty  to  the  higher  offense,  his  plea  of  former  conviction 
would  have  been  a  bar  to  any  other  prosecution  for  the 
assault  and  battery,  but  would  not  have  been  a  bar  to 
the  prosecution  for  the  felony.  The  defendant's  plea  hav- 
ing been  defective  and  demurrable,  and  he  having  then  gone 
to  trial  on  the  plea  of  not  guilty,  he  could  not,  after  the 
verdict  of  guilty  of  the  assault  and  battery,  avail  himself 
of  the  fact  that  he  had  been  convicted  of  the  same  of- 
fense by  the  Justice  of  the  Peace.  He  could  make  this 
defense  only  by  a  proper  plea;  and  having  failed  to  do 
so,  the  judgment  on  the  verdict  was  correct. 

In  the  case  of  Hodges  v.  The  State,  to  an  indictment 
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for  an  assault  with  intent  to  commit  murder,  the  defend- 
ant pleaded  as  to  the  felony,  '*not  guilty,'^  and  in  bar  of 
a  conviction  for  an  assault  and  battery,  a  former  convic- 
tion before  a  Justice  of  the  Peace  under  the  small  offense 
law.  In  that  case,  this  Court  held,  that  the  plea  of  for- 
mer conviction  should  have  been  demurred  to;  but  under 
the  instructions  of  the  court,  which  were  certainly  correct, 
the  jury  were  directed  to  disregard  it,  and  the  verdict 
was  found  on  the  issue  of  not  guilty;  and  we  see  no 
reason  to  disturb  it/' 

We  can  not  concur  in  that  ruling.  We  think  the 
plea  as  to  the  former  conviction  before  a  Justice  of  the 
Peace,  for  the  assault  and  battery,  was  a  good  bar  to  an- 
other prosecution  for  assault  and  battery  in  the  Circuit 
Court;  and  that  it  was  not  proper  for  the  Circuit  Judge 
to  direct  the  jury  to  disregard  it. 

Our  opinion  is  limited  to  the  effect  of  a  former  con- 
viction before  a  Justice,  of  the  assault  and  battery.  We 
give  no  opinion  as  to  what  would  be  the  effect  of  a  con- 
viction in  the  Circuit  Court  for  an  assault  and  battery 
upon  a  subsequent  indictment,  for  the  same  assault,  with 
felonious  intent. 

In  the  present  case,  we  affirm  the  judgment,  because 
the  plea  of  former  conviction  was  not  properly  pleaded. 

■ 

Nelson,  J.,  delivered  the  following  opinion  dissenting 
from  the  majority  of  the  Court: 

The  plaintiff*  in  error  was  indicted  for  an  assault 
with  intent  to  commit  murder  in  the  first  degree,  by 
means    of   "certain    dangerous    weapons,  to   wit:    rocks, 
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stones  and  clubs;  and^  on  his  trial;  was  acquitted  of 
the  felonious  intent^  and  found  guilty  of  assault  and 
battery.  He  was  fined  tweniy-five  dollars,  and  sentenced 
to  five  days'  imprisonment  in  the  common  jail  of  Knox 
county,  and   appeals   from  this  judgment. 

In  connection  with  his  plea  of  not  guilty,  the  plaintiff 
in  error  filed  a  plea  of  autre  fois  convict,  the  substance 
of  which  is,  that  he  had  been  arrested  upon  a  State's 
warrant,  and  tried  and  fined  by  a  Justice  of  the  Peace, 
for  an  assault  and  battery,  which  he  avers  to  be  the 
same  offense  as  the  felonious  assault  charged  in  the 
indictment.  He  avers  that  the  person  upon  whom  the 
assault  was  committed  was  duly  summoned  as  a  witness, 
and  that  the  justice  heard  the  evidence.  He  also  avers 
that  he  pleaded  guilty,  and  has  paid  the  fine  and 
costs,  <&c. 

The  Attorney  General  for  the  district  filed  a  special 
demurrer  to  the  plea,  which  was  sustained,  and  the 
plaintiff^  in  error  was  afterwards  tried  upon  the  plea  of 
not  guilty. 

The  causes  of  demurrer  are:  1.  That  a  Justice  of 
the  Peace  has  no  jurisdiction  to  try,  or  otherwise  dis- 
pose of,  felonies.  2.  That  the  offense  can  not  be  pun- 
ished by  fine.  3.  That  the  plea  sets  up,  in  bar  of  a 
prosecution   for  a  felony,  a  trial  for  a  misdemeanor. 

It  is  now  insisted  by  the  Attorney  General  for  the 
State,  that  the  action  of  the  Criminal  Court  of  Knox 
county  is  sustained  by  Hodges  v.  The  State,  6  Cold.,  7. 
That  case  was  similar  to  this,  with  the  exception  that, 
instead  of  a  demurrer  to  the  plea,  there  was  a  repli- 
cation averring  that    the  proceedings  before  the  Justice 
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were  in   fraud   of   the  law,  and  the   jury  were  directed 
to  disregard  the  plea. 

There  can  be  no  doubt  that,  where  the  conviction 
before  the  Justice  is  resorted  to  in  fraud  of  the  law, 
and  for  the  purpose  of  evading  a  criminal  prosecution 
in  court,  it  can  not  be  pleaded  in  bar:  State  v.  Lowry, 
1  Swan.,  35;  State  v.  Colvin,  11  Hum.,  599.  Nor  can 
there  be  any  doubt  that,  in  view  of  the  danger  of 
abuses  under  the  statute,  which  is  familiarly  designated 
"the  small  offense  law,''  this  court  has  required  much 
strictness  in  the  plea  of  former  conviction :  State  v. 
Atkinson,  9  Hum.,  677 ;  State  v.  Spencer,  10  Hum.,  431 ; 
State  V.  JSpps,  4  Sneed,  552.  But,  where  the  offense  was 
the  same,  the  plea  was  held  good,  and  it  was  adjudged 
that  if  the  State  intends  to  rely  on  fraud  or  collusion 
to  avoid  the  force  of  the  plea,  it  must  be  by  replica- 
tion:   State  V.  Glenny,  1  Head.,  272. 

The  case  of  Hodges  v.  The  State,  rests  upon  the  as- 
sumption that  the  jurisdiction  of  Justices  is  limited  to 
misdemeanors,  and  does  not  extend  to  offenses  of  the 
grade  of  felony;  and  if,  after  judgment  has  been  pro- 
nounced against  a  defendant  by  the  Justice  for  a  mis- 
demeanor, an  indictment  is  afterwards  found  in  court 
upon  the  same  facts  for  a  felony,  the  simple  circumstance 
that  the  indictment  assumes  such  a  shape  precludes  him 
from  relying  upon  the  plea  of  former  conviction.  If 
this  is  so,  no  conviction  before  a  Justice  could  be  ren- 
dered available  as  a  defense.  Any  assault,  or  assault 
and  battery,  could  be  treated  as  a  felonious  assault,  and 
the  defendant  would  then  be  deprived  of  the  benefit  of 
his  plea,  and  could  be  twice  tried  and  punished  for  the 
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same  offense.  And  this  was  so^  iu  })oint  of  faet^  in 
Hodges  v.  The  Slate,  as  it  may  be  fairly  inferred  from 
the  opinion^  that  he  pleaded  guilty  to,  and  was  fined 
for,  an  assault  and  battery  by  the  Justice,  and  was 
afterwards  convicted  and  fined  for  the  same  identical 
offense  in  the  Circuit  Court.  His  acquittal  of  the  felo- 
nious intent  was  a  legal  determination  that  he  was  not 
guilty  of  a  felony,  and  his  conviction  of  the  assault 
and  battery  an  adjudication  that  he  was  guilty  of  a 
misdemeanor,  as  the  Justice  had  decided. 

There  can  be  no  question  that  it  was  not  the  in- 
tention of  the  Legislature  to  confer  upon  a  Justice  of 
the  Peace  any  jurisdiction  to  hear  and  finally  determine 
cases  of  felony.  In  such  cases,  the  Justice,  under  our 
statute,  as  at  the  common  law,  makes  only  a  preliminary 
examination  and  binds  the  party  over  to  court,  if  there 
is  probable  cause  to  believe  the  defendant  guilty.  See 
Code,  5064.  But  in  felonies  as  well  as  misdemeanors,  the 
power  of  judicial  determination  is,  to  a  certain  extent, 
vested  in  the  Justice.  If  he  is  satisfied  no  offense  is 
committed,  he  is  to  discharge  the  defendant.  If  it  appear 
that  an  offense  has  been  committed,  and  there  is  probable 
cause  to  believe  the  defendant  guilty  thereof,  he  admits 
the  party  to  bail,  if  the  offense  is  bailable,  or  commits 
him  to  prison  to  answer  the  charge  in  court,  if  it  is 
not.      Code,  5062,  5063,  5064. 

In  like  manner,  he  exercises  the  right  of  judicial  de- 
termination under  the  small  offense  law.  For,  it  is 
essential  that,  '^If  the  offense  merit  a  fine  exceeding  fifty 
dollars,  or  imprisonment,  or  fine  of  any  amount,  or  im* 
prisonment    alone;    or    if   the    offense    is    punishable  by 
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both  fine  and  imprisonment,  the  Justice  shall  not  render 
judgment  against  the  offender  under  the  foregoing  provi- 
sionS;  but  shall  bind  the  party  to  appear  at  the  next 
Circuit  or  Criminal  Court:"  Code,  5001.  Can  any  other 
person  than  the  Justice  determine,  under  this  section, 
whether  the  party  shall  be  bound  to  appear  at  court? 
The  statute  assumes  that  the  Justice  is  capable  of  decid- 
ing whether  the  offense  merits  a  fine  exceeding  fifty 
dollars,  or  imprisonment,  or  both.  It  assumes  that  he 
knows  whether  the  law  punishes  by  fine  and  imprison- 
ment. In  such  cases,  he  is  not  to  pronounce  final  judg- 
ment ;  but  he,  and  he  alone,  can  determine  whether  the 
cases  are  of  that  description  or  not.  Suppose  he  fines  a 
defendant  fifty  dollars  for  an  assault  and  battery,  and  the 
party  should  be  afterwards  indicted  for  the  same  offense, 
can  the  Jury  impose  a  fine  of  one  hundred  dollars,  or 
any  greater  amount?  If  they  can,  then  the  defendant 
can  be  twice  tried  and  punished  for  the  same  identical 
offense.  Such  was  not  the  intention  of  the  Legislature. 
If  Justices  arc  presumed  to  have  sufficient  intelligence  to 
determine,  in  the  most  important  causes,  at  least  in  a 
preliminary  investigation,  that  an  offense  is,  or  is  not, 
bailable,  was  it  not  the  intention  that  they  should  finally 
determine  whether  the  offense  charged  and  made  out  in 
evidence,  falls  within  the  class  of  small  offenses?  Such 
a  power  of  determination  clearly  exists  where  the  warrant 
charges  a  misdemeanor  only;  but  if  the  warrant  charges 
a  felony,  then  the  power  to  decide  whether  a  smaller 
offense  is  included  in  the  felony,  and  to  punish  it  as 
such,  rests  with  the  courts,  and  not  with  the  Justices. 
But,  collusion   and   fraud   aside,  how  can  it  be   said  that 
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the  proceeding  before  a  Justice  is  a  nullity  for  want  of 
jurisdictioD,  when  the  warrant  under  which  he  acts  shows 
a  case  within  his  jurisdiction?  Prima  faoie,  a  plea  which 
shows  that  the  Justice  had  jurisdiction^  is  a  bar  to  an 
indictment  which  the  plea  avers  to  be  for  the  same 
offense;  and  if  the  plea  is  untrue,  the  only  mode  of 
demonstrating  its  falsity  is  to  file  a  replication  distinctly 
showing  how  the  two  offenses  are  not  identical,  and  in 
what  manner  the  jurisdiction  was  exceeded,  and  to  es- 
tablish  the   facts   by  evidence. 

If,  therefore,  a  Justice  decides  upon  a  warrant  for  an 
assault  and  battery,  that  the  defendant  is  guilty,  and  fines 
him  accordingly,  the  defendant  can  not  be,  afterwards^ 
lawfully  put  upon  his  trial  for  the  same  assault  and  bat- 
tery with  a  felonious  intent* 

This  view  is  sustained  by  cases  of  high  authority. 
In  England,  it  was  held  that  a  prisoner  who  had  been 
convicted^  summarily,  of  a  common  assault,  before  two 
Justices,  could  plead  autre  fois  convict  to  an  indictment 
for  feloniously  stabbing,  under  9  Geo.  iv.,  c.  31,  the  cir- 
cumstances out  of  which  the  charge  arose  being  the  same 
in  both  cases:  Roscoe's  Crim.  Ev.,  6th  Am.  ed.,  by  Shars- 
wood,  187.  In  Massachusetts,  it  was  decided  that  ^'a 
plea  of  former  acquittal  of  the  defendant  for  an  as.sault 
and  battery,  by  a  Justice  of  the  Peace,  was  held  a  suffi- 
cient bar  to  an  indictment  alleging  the  same  offense,  with 
the  additional  aggravating  circumstance  of  the  complain- 
ant's life  having  been  thereby  endangered."  Common^ 
wealth  y.  Cunningham,  13  Mass.  Rep.,  245;  1  Wat.  Arch. 
Cr.  PL,  366.  A  man  indicted  and  acquitted,  or  con- 
victed of  a  greater  offense,  can  not  be  afterwards  indicted 
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and  convicted  a  smaller  offense  included  in  it;  as,  for 
manslaughter^  after  a  conviction  or  acquittal  for  murder; 
for  larceny,  after  a  trial  for  burglary  and  larceny;  for 
assault  and  battery,  after  a  trial  for  riot  and  assault,  and 
the  like.  See  Slaxighier  v.  StaUy  6  Hum.,  410;  1  Chit. 
Cr.  Law,  Riley's  ed.,  376,  377 ;  1  Wat.  Archb.  Cr.  P., 
361,  367,  373;  Commonwealth  v.  Kmney,  2  Virg.  Ca., 
367;  Campbell  v.  The  State,  9  Yer.,  333;  Esmon  v.  The 
State,  1  Swan.,  14;  Major  v.  The  State,  4  Sneed,  608. 
So  a  man  indicted  and  acquitted  for  a  misdemeanor, 
which,  upon  the  trial,  appears  to  be  a  felony,  can  not 
afterwards  be  indicted  for  the  felony:  Bishop's  Cr.  Law, 
3d  ed.,  §  889 ;  SUite  v.  Chaffin,  2  Swan,  493 ;  Fidler  v. 
The  State,  7  Hum.,  608;  Wharton's  Cr.  Law;  1  Wat. 
Archb.  Cr,  P.,  361;  State  v.  Shepard,  7  Conn.,  56;  Com- 
monwealth  v.  Miller^  5  Dana,  320.  This  general  rule  would 
not  apply  in  cases  of  homicide;  for,  if  the  death  of 
the  party  slain  occurred  after  the  conviction  for  assault 
and  battery  which  brought  about  that  result,  this  would 
be  a  new  fact  in  the  case,  and  would  make  a  wholly  dif- 
ferent offense:  1  Bishop's  Cr.  Law,  3d  ed.,  890.  If  a 
Judge  direct  the  jury  to  acquit  a  prisoner  on  any  ground, 
however  fallacious,  and  it  is  done  accordingly,  he  is 
entitled  to  the  benefit  of  the  verdict:  State  v.  NorveU, 
2   Yer.,   24;    Slaughter  v.  The  State,  6  Hum.,  414. 

It  may  be  proper  to  observe,  that  our  statute  as  to 
the  trial  of  small  offenses,  before  Justices,  is  similar  to 
the  statute  9  Geo.  iv.,  c.  31,  s.  27,  1  Russ.  on  Cr.  L. 
5th  Am.  ed.,  760,  761;  and,  notwithstanding  the  criti- 
cisms upon  the  act  of  10th  January,  1848,  c.  55,  for 
the    punishment    of    small    offenses,  it  was,  with   subse- 
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qnent  statutes  amendatory  thereof^  substantially  re-enacted 
in  the  Code,  4994^  5003.  And,  although  there  may  be 
occasional  abuse,  or  misuse,  of  the  statute,  through  cor- 
ruption or  ignorance,  the  spirit  of  the  Constitution 
requires  that  no  man  shall  be  twice  tried  and  con* 
victed  for  the  same  offense. 


1 


ARGUED   AND    DETERMINED 


IN  THE 


SUPREME  COURT  OF  TElf]!fESSEE, 


FOB  THE 


MIDDLE   DIVISION. 


NASHVILLE, DECEMBER  TERM,  1871. 


WooDFOLK  Lewis  v.  The  State. 

1.  Venike  Facias.    Signed  by  Judge,    A  venire  facias  issued  and  signed 

by  the  Judge  of  the  Criminal  Court  of  Montgomery  county,  under  the 
Act  of  July,  1870,  c.  115,  to  create  that  court,  is  good. 

2.  Indicthekt.    Description  of  U.  S,  notes,  &e.    In  an  indictment  for  lar- 

ceny, the  description  of  the  articles  stolen,  as  *'One  five  and  one  two 
dollar  greenback  bill  United  States  currency  National  Bank  bills  and 
money,"  is  bad. 

Cases  cited:  LongboUomsv,  TheStaie^  11  Hum.,  39;  PyJand  v.  The  State^ 
4  Sneed,  357 ;  Bcddwin  v.  The  Stale,  1  Sneed,  413 ;  Fanny  MerriU  v. 
The  Stale,  MS.,  Nashv.,  1870. 


FROM     MONTGOMERY. 


Criminal  Court,  September  Term,  1871,  before  T.  W. 
King,  J. 

Jas.  M.  Quarles,  for  the  prisoner,  cited    11    Hum., 
39;    4   Sneed,    357;    2   Wat.    Archb.,   366-7,  and  notes; 
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Cornel  V.  Smith,  1  Mass.,  245;  Wilson  v.  i^ate,  1  Porter, 
118;  1  Archb.,  283;  Kit  v.  State,  11  Hum.;  Hope  v. 
Com'l,  9  Mete. 

Attorney  General  Heiskell,  for    the    State. 

\  McFabland,  J.,  delivered   the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted  of  petit  larceny 
in  the  Ci'iminal  Court  of  Montgomery  county.  His 
motions  for  a  new  trial,  and  in  arrest  of  judgment, 
were  overruled,  and  judgment  pronounced  upon  the  ver- 
dict; from  which  an  appeal  in  error  has  been  prosecu- 
ted to  this  court. 

The  first  question  presented  by  the  counsel  for  the 
prisoner,  is,  as  to  the  suflSciency  of  the  venire  facias 
for  the  panel  out  of  which  the  grand  jury  were  em- 
paneled. 

The  Act  of  July,  1870,  creating  the  Criminal  Court 
of  Montgomery,  provides,  that  the  judge  holding  said 
court  shall  have  power,  from  time  to  time,  to  appoint 
a  grand  jury  and  two  petit  juries  to  attend  its  regular 
and  special  terms;  and  Section  11  says  that  the  Judge 
of  said  Criminal  Court  shall  not  only  appoint  the 
grand  jury  and  petit  juries  for  said  court,  and  cause  a 
venire  faciaa  to  be  issued  to  the  sheriff  of  said  county, 
but  shall  have  power  at  any  time  that  it  may  be 
necessary  to  cause  to  be  summoned  other  persons  to 
serve  as  jurors  in  said  court. 

The  only  objection  made,  is,  that  the  venire  in  this 
csiuse  is  issued  and  signed  by  the  judge  himself,  when 
it  should   have  been   issued  and  signed  by  the  clerk. 
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The  argument  is,  that  by  law  it  is  made  the  duty 
of  the  Clerk  of  the  County  Court,  in  counties  where 
there  is  no  special  act  of  this  character,  to  issue  the 
writ  for  the  panel  designated  by  the  justices;  and  by 
this  act,  it  was  intended  that  the  judge  should  perform 
the  duty  simply  of  designating  the  names  of  the  jurors, 
leaving  the  clerk   to  issue  the   writ  as  before. 

Under  the  provisions  of  the  Code,  Section  5242,  this 
court  could  not  arrest  the  judgment,  if  the  venire  facias 
had  been   entirely   omitted   from  the  transcript. 

We  are  not  prepared  to  say  that  this  venire  facias  is 
in  any  respect  defective.  It  would  seem  to  be  rather 
sticking  in  the  bai'k  to  hold  that  the  judge  may  cause 
that  to  be  done  through  the  clerk,  who,  in  this  respect, 
is  a  mere  ministerial  officer,  which  he  could  not  directly 
do  himself. 

"We  think  the  objection  is  purely  technical  and  with- 
out substance^  and  that  it  can  not  prevail  at  this  day. 

The  next  question  is,  as  to  the  sufficiency  of  the  in- 
dictment. The  charging  part  is  in  these  words:  '^That 
Woodfolk  Lewis,  on  the  20th  day  of  May,  1871,  in  the 
State  of  Tennessee,  and  county  of  Montgomery  aforesaid, 
feloniously  took  and  carried  away  one  five  and  one  two 
dollar  greenback  bill  United  States  currency.  National 
Bank  bills,  and  money,  of  the  goods  and  chattels  of  Dan 
Kelly,  and  of  the  value  of  seven  dollars,^^  &c.  It  can 
not  be  denied  that  the  technical  strictness  that  formerly 
prevailed  in  criminal  proceedings  was  often  carried  to 
extreme  lengths.  The  tendency  of  modern  legislation, 
as  well  as  the  recent  rulings  of  this  court,  has  been  to 
Ignore  many  of  these   mere  forms   and  technicalities,  and 
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not  to  encourage  the  discharge  of  criminak  from  punish- 
ment upon  flimsy  and  unsubstantial  objections. 

We  must  be  careful,  however,  that  this  reform,  which 
certaiuly  is  to  be  commended,  be  not  carried  to  the  other 
extreme. 

The  Constitution  provides,  "that  no  person  shall  be 
put  to  answer  any  criminal  charge  but  by  presentment, 
indictment  or  impeachment.  That  the  accused  has  a 
right  to  demand  the  nature  and  the  cause  of  the  ac- 
cusation against  him,  and  to  have  a  copy  thereof." 
The  question  is,  what  is  a  compliance  with  these  con- 
stitutional guaranties?  The  Code  5114  provides,  ''that 
the  statement  of  facts  constituting  the  offense  in  an  in- 
dictment, shall  be  in  ordinary  and  concise  language, 
without   prolixity  or   repetition.'' 

It  has  always  been  held,  that  the  statement  of  facts 
in  the  indictment  should  conform  to  the  substantial 
requirements  of  the  science  of  pleadings,  which  is  a  part 
of  our  common  law.  Does  this  indictment  meet  these 
requirements — is  it  a  single  and  concise  statement  of 
the  nature  of  the  accusation?  We  think  not.  "One 
five  and  one  two  dollar  greenback  bill.  United  States 
currency  ITational  Banks  bills,  and  money.''  Can  it  be 
determined  fiK)m  this  statement,  with  reasonable  cer- 
tainty, what  it  is  that  is  charged  to  have  been  stolen? 
Certainly  greenback  bills.  United  States  currency. 
National  Bank  bills,  and  money,  can  not  all  mean 
the  same  thing;  and  to  charge  in  the  same  count 
that  a  bill  is  a  greenback  bill.  United  States  currency. 
National  Bank  bill,  is  certainly  indefinate  and  uncer- 
tain in   its  description  of  the  articles  said  to  have  been 
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stolen;  nor  can  this  defect  be  cured  by  rejecting  as 
surplusage  a  part  of  this  charge,  so  as  to  render  in- 
telligible that  which  remains.  We  could  not  determine 
what  part  to  reject.  A  proper  administration  of  the 
law  requires  that  we  shall  preserve  the  substance  of  the 
law  of  criminal  pleadings.  We  have  no  case  directly 
upon  this  point,  but  this  view  we  think  is  sustained 
by  the  general  principles  of  the  cases  of  Longbottoms  v. 
The  State,  11  Hum.,  39;  Pyland  v.  The  State,  4  Sneed, 
357;  Baldwin  v.  The  State,  1  Sneed,  413,  and  the  un- 
reported case  of  Fanny  Merritt  v.  The  State,  decided 
by  this   court  at  December  Term,    1870. 

We  are  not  to  be  understood  as  holding  that  the 
indictment  should  give  an  exact  description  of  the  bills 
alleged  to  have  been  stolen;  this  would  often  be  im- 
practicable, and  it  has  been  held  that  an  indictment 
charging  the  stealing  of  valuable  bank  notes  is  suffi- 
cient; but  we  think  the  indictment  should  designate 
the  articles  alleged  to  have  been  stolen  with  reasonable 
certainty,  whether   bank  notes   or  anything   else. 

We  are,  therefore,  constrained  to  arrest  the  judgment, 
but  the  prisoner  will  be  held  in  custody,  and  remanded 
for  another  indictment. 


22 
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Dick  White  v.  The  State. 

1.  Venire  Facias  Juratore3.    Not  process,    A  venire  facias  juratores  is 

not  process  within  the  meaning  of  the  Constitution,  Art.  6,  s.  12,  and 
may  be  issued  and  signed  by  the  judge  of  a  court  who  is  authorized  to 
appoint  the  jurors,  and  "to  cause  them  to  be  summoned." 

2.  Confessions.    Discovery  in  consequence  of.     Rule  as  to,      A  confession 

induced  by  improper  means,  may  be  used  to  the  extent  of  showing 
that  the  prisoner  had  knowledge  of  the  facts,  to  the  discovery  of  which 
his  confession  has  led ;  but  his  statements  as  to  his  connection  with  the 
facts  as  a  participator  in  the  crime,  are  not  admissible  against  him. 
His  knowledge  of  the  facts  puts  it  upon  him  to  reconcile  his  knowledge 
with  his  innocence. 

Case  cited :  Deatheridge  v.  The  State,  1  Sneed,  75. 


FROM    MONTGOMERY. 


Criminal  Conrt,  June  Term,  1871.      T.  W.  King,  J. 

Jas.  M.  Quarlbs,  for  prisoner,  cited:  As  to  fore- 
man of  grand  jury,  9  Yerg.,  S25;  8  Yer.,  166.  Ex- 
amination before  J.  P.:  2  Swan,  581.  Confessionis,  2 
Cold.,  223;  5  Cold.,  300. 

Attorney  General  Heiskell,  for  the  State. 

Sneed,  J.,  delivered  the  o]}inion  of  the  Court 

The  prisoner  appeals  in  error  from  a  judgment  of  the 
Criminal  Court  of  Montgomery,  upon  a  conviction  of 
larceny. 

Upon   the    argument    here,   it    is    assigned    as  error, 
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that  the  record  shows  the  appoiotment  of  one  Henry 
Lyle  as  foreman  of  the  grand  jury,  whereas  the  indict- 
ment is  indorsed  as  a  true  bill  by  J.  B.  Taylor^  as 
foreman  of  the   grand  jury. 

A  supplemental  transcript  has,  however,  been  pro- 
duced, which  shows  that  the  said  Henry  Lyle  did  not 
serve,  after  his  said  appointment,  and  that  the  court 
had  appointed  the  said  J,  B.  Taylor,  foreman,  who,  upon 
the  finding,   indorsed   the   indictment,   as   aforesaid. 

It  is  assigned  as  error,  also,  that  the  venire  from 
which  the  grand  jury  was  selected,  was  issued  by  the 
judge  of  said  court  under  his  own  signature,  and  not 
by  the  clerk  under  the  order  of  the  court.  The  fifth 
section  of  the  act  of  1870,  c.  115,  creating  the  Crim- 
inal Court  of  Montgomery,  provides  that  the  judge  of 
said  court  shall,  from  time  to  time,  appoint  a  grand 
jury  and  two  petit  juries  to  attend  its  regular  and  spe- 
cial sessions.  The  eleventh  section  provides,  that  the 
judge  of  said  court  shall  not  only  appoint  the  grand 
and  petit  juries  for  said  court,  and  cause  to  be  issued 
a  writ  of  venire  facias  to  the  sheriff  of  said  county, 
but  shall  have  power  at  any  time  that  it  may  be  ne- 
cessary, to  cause  to  be  summoned  other  persons  to  serve 
as  jurors   in  said   court. 

The  ordinary  venire  facias,  according  to  the  English 
practice,  was  a  writ  used  commanding  the  presence  in 
court  of  a  party  indicted  of  any  petty  misdemeanor.  That 
kind  of  writ  was  process;  but  the  venire  facias  jura- 
tores  is  not  process  in  the  sense  of  the  Constitution  of 
the  State,  which  requires  that  all  writs  and  other  pro- 
cess shall  run  in  the  name  of  the   State,  and   bear  teste 
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and  be  signed  by  the  respective  clerks.  Original  pro- 
cess, in  the  sense  of  the  Constitution,  is  the  means  of 
compelling  a  defendant  to  appear  in  the  court  after 
suing  out  the  original  writ  in  civil,  and  after  indict- 
ment in  criminal  cases.  By  final  process,  the  judgments 
of  courts  are  executed:  2  Bouv.  L.  D.,  379.  The  only 
object  of  requiring  process  to  be  signed  by  the  clerk, 
is,  to  give  it  the  stamp  of  judicial  authority.  The  Le- 
gislature would  certainly  not  have  the  power  to  vary 
the  mode  of  attesting  process  in  its  technical  sense,  as 
required  by  the  Constitution;  but  all  precepts  from  courts 
of  justice,  other  'than  such  process  as  is  contemplated 
in  the  Constitution,  is  under  the  legislative  control. 
The  venire  facias  juratores  being  a  mere  designation  of 
the  persons  appointed  by  the  court  to  act  as  a  jury, 
may  as  well  be  issued  under  the  signature  of  the  judge 
of  the  Criminal  Court  of  Montgomery  under  this  act, 
as  under  the  signature  and  attestation  of  the  clerk. 
Such  an  attestation  by  the  judge,  would  surely  give  no 
less  credit  and  verity  to  the  precepts  than  that  of  the 
clerk.  The  powers  conferred  upon  the  judges  by  this 
act  in  reference  to  the  organization  of  the  jury,  are 
very  ample.  He  is  required  in  one  section  to  appoint 
the  grand  and  petit  jury,  and  in  another,  he  shall  not 
only  appoint,  but  cause  the  venire  facias  to  issue  to  the 
sheriff;  and  the  power  is  given  him  at  any  time  that 
it  may  be  necessary,  to  summon  other  persons  to  serve 
as  jurors.  These  provisions  are  very  comprehensive. 
The  formal  issue  of  a  venire  may  not  always  be  neces- 
sary. A  mere  designation  of  the  persons  by  the  court, 
and  his  verbal  order  to  the  sheriff  at  any  time  to  sum- 
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moa  them^  would,  under  these  provisions,  seem  to  be 
allowable.  We  are  of  opinion  that  the  mode  adopted 
by  the  court  in  this  case  for  organizing  the  grand  jury, 
can  not   aflfect   the   validity   of  the   indictment. 

It  is  insisted  by  the  prisoner  in  this  case,  that  his 
confessions  of  guilt  were  extorted  by  improper  influences, 
and  that  they  were  impropsrly  admitted  in  evidence 
against  him.  And  the  majority  of  the  court  is  of  this 
opinion.  While  it  is  conceded  that  the  testimony  as  to 
facts  discovered  by  the  confession  is  proper,  and  that 
facts  so  discovered  by  the  confession,  and  proven  by  ex- 
traneous evidence  to  exist,  are  admissible;  yet  it  is  con- 
tended, that,  if  such  confession  is  improperly  obtained, 
no  part  of  it  except  its  disclosure  of  such  facts,  is  com- 
petent evidence.  And  such  is  the  law.  If  a  prisoner, 
under  the  influence  of  hope  or  fear,  confess  himself 
guilty,  and  state  certain  facts  connected  with  the  com- 
mission of  the  oficnse,  which  are  otherwise  shown  to  be 
true,  these  facts  may  be  given  to  the  jury  as  detailed 
by  the  confession  or  as  a  part  of  it;  but  the  confession 
of  guilt  must  be  excluded.  The  prisoner  is  left,  then, 
to  reconcile  his  knowled^^e  of  these  facts,  with  his  inno- 
cence of  the  crime:  Deathridge  v.  The  State,  1  Sneed,  75' 
King  v.  Warickshall,  1  Leach,  298;  King  v.  Lockhart, 
Id.,  430. 

Let  the  judgment  be  reversed,  and  the  prisoner  be 
remanded  for  a  new  trial. 
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Tom  Floyd  v.  The  State. 

Assault  to  Murder.  Lying  in  wait,  Evidenee,  On  an  indictment  for 
an  assault  with  intent  to  commit  murder  in  the  first  degree,  it  is  error 
to  charge  that  an  assault  bj  "lying  in  wait/'  is  2a  matter  of  law,  delib- 
erate, &c.  It  is  evidence  of  deliberation,  &c.,  but  the  deliberation,  <&c. 
is  not  a  conclusion  of  law,  but  a  qucKtion  of  fact. 

Cases  cited :    R'dey  v.  The  State,  9  Hum.,  646;  Bains  v.  The  State,  2  Hum., 
439;  Davidson  v.  The  StaU,  9  Hum.,  455. 

Code  cited:   4598.    Construed:  4626. 


FROM   MONTGOMERY. 


Criminal  Court,  Nov.  Term,  1871.     T.  W.  King,  J. 

John  F.  House  was  assigned  by  the  Court  to  de- 
fend the  prisoner. 

James  M.  Quarles,  with  the  Attorney  General,  for 
the  State. 

McFarland,  J.,  delivered  the  opinion  of  the  Court 

The  prisoner  was  indicted  and  convicted  in  the  Crim- 
inal Court  of  Montgomery  county,  for  a  felonious  assault 
upon  Jesse  AUensworth,  with  intent  to  commit  murder 
in  the  first  degree;  and  his  motions  for  a  new  trial 
and  in  arrest  of  judgment  were  overruled,  and  judg- 
ment rendered  upon  the  verdict,  sentencing  him  to  21 
years^  imprisonment  in  the  Penitentiary;  and  from  this 
judgment  he  has  appealed.  The  proof  shows  that  the 
prosecutor    was    driving  along  a  public  highway  in  his 
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buggy,  wheD  the  prisoner  suddenly  came  out  from  a 
thicket  at  the  side  of  the  road,  and  assaulted  the  pros- 
ecutor, first  jerking  him  out  of  his  buggy,  and  then 
striking  him  with  a  stick,  and  then  stabbing  him  \yith 
a   knife. 

The  Circuit  Judge,  in  his  charge  to  the  jury,  among 
other  things,  uses  the  following  language:  ''If  you  find 
from  the  testimony,  that  the  defendant  was  lying  in  wait 
for  the  purpose  of  making  an  assault  and  battery  upon  the 
prosecutor  with  a  deadly  weapon,  then  the  law  infers  that 
said  assault  and  battery  was  made  with  intent  to  com- 
mit murder  in  the  first  degree,  and  if  death  ensue,  it 
would  be  murder  in  the  first  degree;  if  death  do  not 
ensue,  then  it  would  be  an  assault  with  intent  to  com- 
mit  murder   in   the   first  degree.^' 

Section  4598  of  the  Code,  defines  murder  in  the  first 
degree  in  these  words:  "Every  murder  perpetrated  by 
means  of  poison,  lying  in  wait,  or  by  any  other  kind 
of  willful,  deliberate,  malicious  and  premeditated  killing, 
or  committed  in  the  perpetitttion  of,  or  attempt  to  per- 
petrate any  arson,  rape,  burglary,  robbery  or  larceny, 
is   murder  in   the  first  degree/^ 

Section  4626,  under  which  this  indictment  was  found, 
is  in  these  words:  "Whoever  shall  feloniously,  and  with 
malice  aforethought,  assault  any  person  with  intent  to 
commit  murder  in  the  first  degree,  or  shall  administer 
or  attempt  to  give,  any  poison  or  potion  for  that 
purpose,  though  death  shall  not  ensue,  shall,  on  convic- 
tion, be  imprisoned  in  the  Penitentiary  not  less  than 
three  nor  more  than  twenty-one  years/'  It  has  been 
held,  and   admits   of  no   doubt,  that,  in  order   to  sustain 
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a  conviction  under  this  section^  it  must  appear  that 
the  assault  was  of  such  a  character,  and  made  under 
such  circumstances  that  had  death  ensued,  the  accused 
would  have  been  guilty  of  murder  in  the  first  degree: 
Daina  v.  The  SlcUe,  2  Hum.,  439;  Davidson  v.  The  StaJLej 
9  Hum.,  455.  But  from  this  it  does  not  follow,  that 
in  every  case  where  the  accused  would  be  guilty  of  mur- 
der in  the  first  degree  if  death  ensue,  he  will  therefore 
be  guilty  of  an  assault  with  intent  to  commit  murder 
in  the  first  degree,  in  the  meaning  of  section  4126,  if 
death  do  not  ensue.  To  illustrate,  by  the  express  pro- 
vision of  section  4597,  a  murder  committed  in  the  ])er- 
petration  of,  or  attempt  to  perpetrate  a  robbery,  is  mur- 
der in  the  first  degree.  And  in  such  a  case,  it  is  not 
necessary  to  show  the  deliberation,  and  premeditation, 
required  to  make  out  murder  in  the  first  degree,  when 
committed  by  the  ordinary  means;  but,  in  such  a  case 
it  is  only  necessary  to  show,  that  the  murder  was  com- 
mitted in  the  perpetration  of,  or  attempt  to  perpetrate 
robbery.  Yet,  in  such  a  case,  if  death  do  not  ensue 
from  the  injuries  inflicted,  it  is  not  an  assault  with 
intent  to  commit  murder  in  the  first  degree,  but  an 
assault  with  intent  to  commit  robbery,  a  separate  and 
distinct  felony,  under  a  different  section  of  the  Code.  So 
again,  if  an  assault  is  made  with  intent  to  commit  rape, 
if  death  ensues,  under  such  circumstances  as  to  make 
it  murder,  it  is  murder  in  the  first  degree,  by  the  ex- 
press enactment  above  set  forth.  Yet,  if  death  do  not 
ensue,  it  is  not  an  assault  with  intent  to  commit  mur- 
der in  the  first  degree,  but  an  assault  with  intent  to 
ravish,  a  separate  and  distinct  felony. 
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A  murder  perpetrated  by  lying  in  wait,  is  a  murder 
in  the  first  degree;  and  if  the  fact  of  lying  in  wait 
be  proved,  and  the  killing  be  of  such  a  character  as 
to  constitute  murder,  then  it  is  murder  in  the  first  de- 
gree, without  any  proof  of  deliberation  or  premeditation. 
The  fact  of  lying  in  wait  is,  of  itself,  made  the  evidence 
of  the  premeditation  and  deliberation:  See  Riley  v.  The 
Slate,  9  Hum.^  646.  If  the  murder,  however,  be  by 
the  ordinary  means,  the  deliberation  and  premeditation 
must  appear  from  the  proof.  The  question  is,  what  is 
the  result,  where  the  assault  is  made  by  lying  in  wait, 
but  death  does  not  ensue?  Does  the  proof  of  the  as- 
sault  and   lying  in  wait   make   out  the  case? 

It  will  be  observed,  that  section  4626  does  not  in- 
clude in  this  felony  every  case  which  is  made  murder 
in  the  first  degree,  under  section  4598,  in  the  event 
death  ensues.  It  does  not,  as  we  have  seen,  include  cases 
where  there  has  been  a  commission,  or  an  attempt  to 
commit  robbery,  rape,  arson,  burglary,  or  larceny;  nor 
does  it  include  the  case  of  lying  in  wait.  It  does  ex- 
pressly include  cases  where  poison  is  administered  or 
attempted  to  be  given  for  the  purpose  of  murder;  and 
we  understand  this  section  to  include  two  classes  of  cases: 
that  is,  1st,  where  poison  is  administered  or  attempted 
to  be  given  for  the  purpose  of  murder.  In  such  a  case, 
no  proof  of  deliberation  or  premeditation  is  necessary. 
Next,  a  felonious  assault  with  intent  to  commit  murder 
in  the  first  degree.  And  in  every  case  under  this  sec- 
tion, except  in  the  case  where  poison  is  given,  or  at- 
tempted to  be  given,  the  deliberation  and  premeditation 
must   be  proved.      In   a  case  where  the    assault  is  per- 
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petrated  by  lying  in  wait,  the  fact  that  the  accused  is 
lying  in  wait,  may  undoubtedly  be  considered  by  the 
jury  as  evidence  of  deliberation   and   premeditation. 

Yet,  it  does  not  result  as  a  conclusion  of  law,  as  it 
would  in  case  of  murder,  that  the  assault  was  with  the 
deliberate  and  premeditated  purpose  of  committing  mur- 
der in  the  first  degree,  but  this  is  a  question  of  fact, 
upon  all  the  evidence. 

As  we  have  seen,  if  in  such  a  case,  where  the  lying 
in  wait  is  shown,  and  death  ensues,  under  such  circum- 
stances as  to  constitute  murder,  it  is  murder  in  the 
first  degree,  as  a  conclusion  of  law.  Yet,  if  death  does 
not  ensue,  the  fact  of  lying  in  wait  does  not,  as  a  con- 
clusion of  law,  make  it  an  assault  with  intent  to  com- 
mit murder  in  the  first  degree.  This  difiereuce  appears 
in  the  statute,  and  the  reasons  are  obvious;  for,  while 
it  may  be  fairly  said  that  every  willful  murder  commit- 
ted by  lying  in  wait,  is  a  deliberate  and  premeditated 
murder;  yet,  it  does  not  follow,  that  every  assault  made 
by  lying  in  wait,  is  made  for  the  deliberate  and  pre- 
meditated purpose  of  committing  murder.  Tested  by 
these  principles,  it  results  that  the  instructions  of  the 
Circuit  Judge  are  erroneous.  He  says  to  the  jury: 
"If  you  find  from  the  testimony  that  the  defendant  was 
lying  in  wait  for  the  purpose  of  making  an  assault  with 
a  deadly  weapon,  the  law  infers  that  said  assault  and 
battery  was  made  with  the  intent  to  commit  murder  in 
the  first  degree;  and  if  death  do  not  ensue,  then  it 
would  be  an  assault  with  intent  to  commit  murder  in 
the  first   degree." 

This   makes  the  lying  in  wait  with  a  deadly   weapon 
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conclusive  of  the  deliberate  and  premeditated  purpose  to 
commit  murder  in  the  first  degree;  whereas,  it  was  not 
a  conclusion  of  law,  but  a  question  of  fact,  to  be  left 
to  the  jury  upon  all  the  evidence.  And  further,  it 
makes  the  test  whether  this  was  an  assault  with  intent 
to  commit  murder  in  the  first  degree^  depend  upon 
whether  it  would  have  been  murder  in  the  first  degree 
had  death  ensued,  and  in  arriving  at  this  conclusion,  the 
jury  were  to  be  governed  by  the  same  rule.  This,  as 
we  have  seen,  is   erroneous. 

The  use  of  a  deadly  weapon  implies  malice,  at  com- 
mon law,  but  does  not  imply  that  the  act  was  done 
with  deliberation  and  premeditation  necessary  to  consti- 
tute murder  in  the  first  degree:  Daina  v.  The  State,  2 
Hum.,  439.  It  is  not  necessasy  to  notice  the  other  ob- 
jections taken  to  the  charge. 

For  the  error  indicated,  the  judgment  must  be  re* 
versed,  and  a  new  trial  awarded. 


348  NASHVILLE: 


Kichard  Dove  «.  The  State. 


Richard  Dove  v.  The  State, 

1.  Criminal  Court  of  Montgomery.    Judge  may  certify  trawtcript  to.  An 

act  esiablishing  the  Criminal  Court  of  Montgomery  county,  requires 
the  CireuU  Court  to  certify  to  the  Criminal  Court,  transcript,  &c.,  and 
the  Criminal  Court  to  enter  the  transcripts  on  the  minutes;  and  enacts 
that  the  entry  of  record  shall  give  to  said  Court  jurisdiction,  &c.  Held 
that  a  transcript  certified  by  the  Circuit  Judge,  entered  of  record, 
&c.,  gave  the  court  jurisdiction. 

2.  Objection.     What  waived  by  pUa.    If  any  exception  could  have  been 

taken,  it  was  waived  by  plea  of  not  guilty, 

3.  Prosecutor.     Oniimon  to  mirk.     Whit  is.     Where  an  indictment  is 

marked,  "no  prosecutor  necessary,"  evidently  because  there  was  a  cor- 
oner's inquest  and  verdict;  held,  that  the  want  of  a  prosei^utor  was 
cured  by  the  Code,  5242,  though  the  inquest  was  not  sufficient  to  au- 
thorize the  indictment. 

4.  Insanity.    Practice.    Hypothetical  caae.     When  to  be  submitted.     It  is 

not  error  for  the  court,  on  a  trial  for  murder,  where  insanity  is  set  up 
as  a  defense,  to  require  the  defendant  to  submit  his  hypothetical  case 
to  his  professional  witnesses,  before  the  rebutting  evidence  of  the  Slate 
is  heard  on  the  question  of  insanity.  If  evidence  materially  varying 
the  hypothetical  case,  is  afterwards  introduced,  the  defendant  must  ask 
leave  to  re-examine  as  to  the  new  matter. 

5.  Error.     Must  be  Tnaterial.     If  the  new  proof  does  not  make  any  change 

in  the  hypothetical  case  submitted,  the  defendant  would  not  be  injured 
by  the  refusal. 

6.  Witness.     Competency.    Proof  of.    The  State  introduced  a  witness  not 

bearing  the  name  of  the  defendant,  and  the  defendant  objected  to  her 
competency,  that  she  wiis  his  wife;  but  refused  to  examine  her  on  her 
voir  dircj  and  objected  to  her  examination  by  the  State.  Held,  that  an 
offer  to  prove  marriage  "  by  reput;ition,  cohabitation,  conduct,  and  ac- 
knowledgment of  the  parties  that  they  were  man  and  wife,"  was  prop- 
erly refused.  The  defend.mt  was  bouud  to  produce  the  be-it  evidence, 
or  account  for  its  absence. 

7.  Same.    Same.    Error  in  admitting ^  must  appear.    The  exclusion  or  ad- 

mission of  the  witness  being  a  matter  for  the  court,  this  court  would 
not  reverse,  where  up^n,  the  whole  case,  they  were  satisfied  that  the 
witness  was  not  the  defendant's  wife,  though  there  was  no  direct  evi- 
dence on  that  point. 
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8.  Insanity.     Opinions  of  unpro/emcnal  witncssfs.    Unprofessional  witneps- 

es  may  be  asked,  after  giving  the  circumstances  and  conduct  of  the 
party,  to  state  their  opinion  as  to  his  Fanity;  and  the  exclusion  of  such 
evidenoe  offered  by  a  defendant,  is  error. 

9.  Ehrob.    In  charge.    Plea,  for  dejenme.    It  is  not  error  for  the  court,  in 

hi.s  charge,  to  speak  of  the  defense  of  insanity  set  up,  as,  a  plea  of  in- 
sanity put  in. 

10.  Same.    As  to  matter  not  conti-ovtrted.    In  a  case  where  the  killing  is 

proved  beyond  question,  for  the  judge  to  chnnge  the  jury  that  the  plea 
of  insanity  put  in,  (the  defense  of  insanity,)  was  an  admission  of  the 
killing,  Ls  not  error. 

11.  Insanity.  Quantum  of  proof,  Douhts,  A  charge  that  "the  proof  of 
insanity  must  be  as  clear  and  satisfactory,  in  order  to  acquit,  as  the 
proof  of  the  crime  ought  to  be  to  find  a  sane  man  guilty;"  or  to  charge 
that  if  the  jury  have  a  rea.sonabIe  doubt  as  to  the  insanity  of  defendant, 
they  ought  to  convict,  is  error. 

32.  Same.  Quantum  of  capacity,  Ko  person  can  be  guilty  of  murder  who 
has  not  sufficient  discernment  in  distinguish  between  good  and  evil, 
and  who  has  no  consciousness  of  doing  wrong  in  the  act  he  is  commit- 
ting. 

Cases  cited :  Gibson  v.  Qihson,  9  Yer.,  329;  JSorton  v.  Moore^  3  Head,  480; 
Coffee  V.  The  State,  3  Yer.,  283. 


FROM    MONTGOMERY. 


Criminal  Court,  January  Term,  1871,  before  James  E. 
Rice,  J. 

Horace  H.  LurtOxV,  for  the  prisoner,  insisted:  1st, 
that  the  transcript  of  the  record  from  the  Circuit  Court 
of  Montgomery,  to  the  Criminal  Court  of  Montgomery, 
is  not  properly  certified.  The  proceedings  had  in  the  Cir- 
cuit Court  in  regard  to  the  bill  of  indictment  in  this  case, 
should  have  been  certified  to  the  Criminal  Court,  under 
the  signature  of  the  Clerk,  who  was  the  custodian  of  the 
record:  Act  of  1870,  c.  115,  s.  10,  creating  Criminal  Court 
of  Montgomery;  Code,  3794.  Definition  of  word  "Court," 
used  in  Act  of  1870:  Bouvier's  Law  Diet.,  word  Court. 
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2d.  There  is  no  prosecutor  marked  upon  the  indictment. 
The  indictment  was  hased  upon  the  inquest,  set  out  on 
page  47.  This  inquest  is  insufficient  in  form  arid  sub- 
stance,  and  is  not  an  inquest  for  "willful  homicide  or 
murder,"  as  required  by  the  Code,  5097.  As  to  what 
makes  a  valid  inquest:  Code,  5'296  to  5309,  inclusive. 
In  this  inquest,  it  does  not  appear  that  the  jurors  were 
summoned,  or  were  lawful  men,  or  citizens  of  the  county. 
It  does  not  show  when  Diggins  came  to  his  death,  or 
where,  or  how,  or  whether  feloniously.  This  is  not  a  case 
of  omission,  to  mark  a  prosecutor  cured  by  section  5242 
of  Code.  It  is  a  question  of  the  sufficiency  of  this  in- 
quest to  render  one  unnecessary:  Section  5242,  strictly 
construed;  2  Cold.,  184;  3  Cold.,  118. 

3d.  The  court  erred  in  refusing  to  allow  the  medical 
experts   to  be   present,  and   hear   the  testimony;    7  Met., 

500;    Bennett  &  Heard's  Leading  Crim.  Cases, ,  and 

cases  there  cited:    Ray  on  Insanity,  §  638. 

4th.  The  court  erred  in  requiring  the  defendant  to 
submit  his  hypothetical  case  to  the  opinion  of  medical 
experts,  before  the  State's  rebutting  proof  upon  the  san- 
ity of  defendant  had  been  heard. 

5th.  The  court  erred  in  refusing  to  allow  the  defend- 
ant to  show  the  incompetency  of  the  witness,  Virginia 
Holland,  by  showing  that  she  was  his  wife  by  evidence 
of  reputation,  cohabitation  and  acknowledgment  of  the  par- 
ties. Marriage  may  be  so  proven :  1  Tenn.,  107,  396;  5 
Cold.,  539;  Ewell  v.  The  State,  6  Yer.,  364. 

6th.  The  court  erred  in  refusing  to  allow  witnesses  to 
the  question  of  sanity,  to  express  an  opinion  as  to  sanity 
of  defendant,  after  havsng  stated  facts  upon  which  their 
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opinion  was  based :  Gibson  v.  Gibson,  9  Yer.,  329;  6  Cold., 
22;  16  Ala.,  776;  24  Ala.,  241;  12  Miss.,  223;  12  Ohio, 
483;  19  Ohio,  303;  6  Geo.,  324;  43  Mo.,  133. 

7th.  The  court  erred  in  stating  to  the  jury  in  his 
charge,  "that  the  plea  of  insanity  is  put  in.  He  admits 
that  he  killed  Diggins,  but  says  his  mind  was  diseased 
at  the  time  of  the  killing;  that  he  was  incapable  of 
committing  the  crime.  No  plea  of  insanity  was 
put  in,  and  the  defendant  never  admitted  the  killing 
of  Diggins.  By  an  examination  of  the  record,  the  court 
will  see  that  the  proof  wholly  fails  to  prove  that  Diggins 
died  of  Vie  blows  inflicted  upon  him  by  Dove;  nor  is  there 
any  proof  as  to  the  character  of  the  wounds.  Yet  the 
court  charges  the  jury  that  the  killing  is   admitted. 

8th.  The  court  erred  in  charging  the  jury  that  the 
proof  of  insanity  must  be  as  clear  and  satisfactory,  in  or- 
der to  acquit  on  the  ground  of  insanity,  as  the  proof 
of  the  crime  ought  to  be  to  find  a  sane  man  guilty: 
Code,  4597;  9  Hum.,  670;  7  Met.,  600;  3  Yer.,  283; 
1  Grey,  61;  7  Cold.,  92;  29  Penn.,  429;  31  111.,  393;  39 
111.,  458;  2  Ala.,  43;  16  N.  Y.,  58;  43  N.  H.,  224; 
17  Mich.,  9;  19  Ind.,  170;  40  111.,  352;  28  Ala.,  692;  7 
Grey,  583.  And  the  attention  of  the  court  is  particularly 
called  to  the  copious  notes  and  thorough  discussion  of 
this  question,  in  1st  Bennett  &  Heard's  Leading  Crim. 
Cases,  pp.  303  to  308,  inclusive;  and  to  the  case  of  The 
People  V.  Schri/ver,  42  N.  Y.  Rep.,  to  be  found  in  1  Am. 
Rep.,  480;  2  Ala.,  43;  10  Ohio  State  Rep.,  598;  43  Mo., 
133;  1  Bennett  &  Heard's  Leading  Crim.  Cases,  pp.  94  to 
131,  where  will  be  found  a  review  of  the  whole  law  of 
insanity,  ancient  and  modern.     Also,  to  January  number, 
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1870,  of  Am.  Law  Rev.,  article  on  insanity;  4  Met.,  (Ky.) 
227;    1  Diivall,  (Ky.)  224;   and  authorities  cited. 

Attorney  General  Heiskell,  for  the  State. 

Tlie  charge  of  the  court,  that,  if  there  was  a  rea- 
sonable doubt  as  to  insanity,  the  jury  ought  to  convict, 
is  right:  R.  v.  Stokes,  3  Car.  &  Kir.,  185,  cited  in  Tay. 
Med.  Jur.,  681.  The  twelve  Judges  in  McNaughton's 
case,  say:  *^The  July  ought,  in  all  cases  to  be  told  that 
every  man  should  be  considered  of  sane  mind  until  the 
contrary  was  clearly  proven  in  evidence;  that  before  a 
plea  of  insanity  should  be  allowed,  undoubted  evidence 
ought  to  be  adduced  that  the  accused  was  of  diseased 
mind,  &c.:  Brit.  &  For.  Med.  Rev.,  July,  143,  p.  273; 
Bucknill's  Cr.  Lunacy,  44;  Tay.  Med.  Jur.,  686.  Mr, 
Erskine,  in  his  defense  of  Hadfield,  speaks  of  the  rules 
of  law  as  to  insanity  as  being  justified  "from  the  ex- 
treme difficulty  of  tracing  with  precision  the  secret 
motives  of  a  mind  deprived  by  disease  of  its  soundness 
and  strength:  Erskine's  Speeches,  vol.  4,  p.  123;  1 
Archb.  PI.  and  Ev.,  p,  37  to  42;  1  Whart.  Am.  Cr.  L., 
§§55  and  711. 

It  was  decided  by  fourteen  of  the  fifteen  English 
Judges,  that  there  must  be  strong  proofs  of  insanity 
before  certain  questions  as  to  the  opinions  of  medical 
experts,  could  be  asked.  Tay.  Med.  Jur.,  695,  citing 
Med.  Gaz.,  vol.  46,  p.  240. 

In  Com'l  V.  Mohler,  4  Barr.,  266,  Gibson,  C.  J.,  de- 
clares that,  to  establish  homicidal  insanity  as  a  justification^ 
it  is  necessary  to  show  its  existence  by  clear  proofs: 
See  Tay.  Med.  Jur.,  688. 
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In  Com'l  V.  Smith,  Allison,  J.,  charged  that  the  de- 
fense "requires  to  be  examined  with  the  greatest  care, 
nor  should  it  be  relied  on  unless  established  by  the 
clearest   proof:    Tay.  Med.  Jur.,  689. 

In  People  v.  Kleim,  cited  in  Law.  Rev,,  vol.  4,  237, 
Edmonds,  J.,  charged  that  insanity  must  be  "clearly 
proved." 

The  English  authorities  establish  the  rule.  Those 
before  the  Revolution  are  binding  on  the  court.  Those 
since,  and  the  American  authorities,  are  only  persuasive: 
Heiskell's  Dig.  Tit.,  Authority. 

That  the  experience  of  other  States  is  not  such  as 
to  encourage  judicial  legislation  to  pander  to  sentimental 
tenderness.  English  statistics  show  that  out  of  120  per- 
sons  acquitted  on  the  ground  of  insanity,  79  were  not 
insane.  Judicial  legislation  can  not  provide  asylums, 
and  as  its  powers  are  limited,  ought  to  be  sparingly 
used. 

That  doubt  of  insanity  and  doubt  of  guilt  do  not 
stand  on  the  same  footing.  Rules  of  law  are  not 
matters  of  simple  logical  consistency.  Policy  influences 
them.  Every  man  is  presumed  to  know  the  law;  to 
contemplate  the  consequences  of  his  acts;  malice  is 
presumed  from  the  use  of  a  deadly  weapon,  or  from 
the  fact  of  killing;  not  because  courts  suppose  these 
things  are  universally  true  in  fact,  but  that  policy  de- 
mands their  adoption.  Policy,  not  logic,  is  the  founda* 
tion  of  the  rule  as  to  drunkenness,  that  it  shall  not 
excuse  crime.  The  legal  reason  for  it  is,  logically, 
nonsense;    practically,  wise.      The    same   policy   demands 

that   we   shall    adhere   to   the    English   rule  as   to   proof 
23 
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of  insanity,  not  make  a  new  one,  as  the  courts  of  other 
States  have  done. 

The  defendant  can  not  be  sent  to  an  Insane  Asy- 
lum on  a  doubt  as  to  his  insanity.  He  must,  therefore, 
in   all  doubtful  cases,  be  turned  loose  upon  the   country. 

In  doubtful  cases,  the  prisoner  ought  not  to  be  pun- 
ished capitally,  but  he  is  a  fit  subject  for  imprisonment 
on  all  the  grounds  for  which  punishment  is  applied. 
For  restraint,  for  reformation,  and  for  example.  The 
necessity  of  restraint  is  of  the  highest.  All  admit  the 
capacity  of  the  insane,  in  many  degrees  and  stages,  to 
be  influenced,  and  they  are^  capable  of  influence  by 
example,  while  those  w^ho  make  pretense  of  insanity 
especially  need   the   example. 

On  the  admission  of  opiniouH,  he  insisted  that  the 
rules  of  evidence  were  more  stringent  in  many  cases  in 
criminal  than  in  civil  cases.  That  the  rule  of  respon- 
sibility was  different,  and  that  the  State  could  also 
introduce  opinions  which  might  greatly  prejudice  the 
prisoner.  The  English  case,  cited  from  Taylor,  695,  is 
conclusive  on  this  question. 

He  argued   the   other  questions  orally. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Richard  Dove  was  tried  and  convicted  of  murder  in 
the  first  degree,  for  killing  William  Diggins.  The  jury 
found  that  the  murder  was  committed  with  mitigating 
circumstances,  whereupon  he  was  sentenced  to  the  peni- 
tentiary for  life.  He  has  appealed  to  this  court.  The 
case  was  tried  at  the  January  Term,  1871,  of  the  Grim- 
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inal  Court  of  Montgomery  county,  where    the    following 
evidence   was  adduced: 

The  first  witness  introduced  by  the  State  was  Vir- 
ginia Holland.  Defendant  objected  to  her  examination 
on  the  ground  that  she  was  his  wife,  but  refused  to 
examine  her  on  voir  dire,  and  objected  to  her  examina- 
tion by  the  State  to  prove  her  competency.  Defendant 
offered  to  prove  by  evidence  aliunde^  that  she  was  his 
wife.  The  court  gave  leave  to  prove  that  fact.  Defend- 
ant then  offered  to  prove  the  marriage  of  the  witness 
with  defendant,  by  reputation,  cohabitation,  conduct,  and 
acknowledgment  of  the  parties;  and  tendered  proof  of 
that  character,  but  the  court  refused  to  hear  such  proof, 
and  ruled  that  a  marriage  could  only  be  shown  by  the 
certificate  of  marriage,  the  testimony  of  the  officer  who 
performed  the  ceremony,  or  the  evidence  of  witnesses 
who  witnessed  the  performance  of  the  ceremony.  De- 
fendant excepted  to  the  ruling.  Witness  then  proved 
that  she  had  been  living  with  defendant  three  or  four 
years.  They  were  living  in  a  house  in  the  coaling 
ground  of  Poplar  Springs  Furnace,  in  Montgomery,  at 
the  time  of  Wm.  Diggins'  death,  which  took  place  in 
1869.  Dove  was  working  for  Diggins  in  the  coaling 
grounds.  Dove,  witness,  her  two  children,  her  mother, 
her  sister,  and  Diggins,  all  lived  in  the  same  house,  it 
having  but  one  room.  There  were  three  beds  in  the 
room;  witness  and  Dove  occupied  one,  her  mother  and 
sister  another,  and  Diggins  and  her  oldest  child,  seven 
years  old,  the  third.  Dove  and  Diggins  ate  supper 
together;  they  were  very  friendly;  there  was  no  bad 
feeling  between  them;   they  laughed  and  talked  together. 
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and  then  went  to  bed,  and  were  so  laughing  and  talking 
when  witness  went  to  sleep.  About  2  o'clock  at  night, 
witness  was  awakened  by  the  blows  being  struck  by 
Dove  with  an  axe,  and  by  the  cries  of  Digging,  who 
said:  "Oh!  Dick;  oh!  Dick."  Witness  saw  and  heard 
Dove  strike  Diggins  two  or  three  blows  with  the  axe. 
She  jumped  up  and  went  to  Diggins^  bed,  saying,  "Dick, 
you  have  killed  my  child!"  She  pulled  the  child  from 
under  Diggins,  Dove  said :  "You  see  what  I  have  done, 
and  it  is  not  the  first  1  have  done  that  way.  I  have 
done  many  a  one  that  way."  He  walked  across  the 
floor,  and  then  said :  "  Now  if  the  old  son -of-a-b itch 
has  any  money,  I  intend  to  take  it  to  travel  on;" 
and  took  up  Diggins'  pants,  and  took  out  his  pocket- 
book  and  examined  it,  and  said:  "He's  got  no  money; 
here's  some  scrip;  I  won't  have  that;  but  I'll  take 
his  knife;"  and  did  put  it  in  his  pocket.  He  then 
threw  a  blanket  over  Diggins.  Dove  then  asked  wit- 
ness what  she  was  going  to  do;  whether  she  was 
going  with  him.  Sh^  replied  she  did  not  know;  that 
she  didn't  want  to  go  with  him.  He  then  went  out, 
and  came  in  again  with  the  axe  in  his  hand  and  said: 
"Now  say  what  you  are  going  to  do,  and  say  it  quick. 
I  can't  leave  you  to  witness  against  me.  If  you  don't 
go  with  me,  I  shall  see  the  last  of  all  of  you.  You 
sha'n't  be  left  for  witnesses  against  me."  He  then 
told  witness'  mother  to  take  Diggins'  chickens  to  the 
Furnace,  about  a  mile  and-  a  half  or  two  miles,  and 
sell  them,  and  collect  a  half  dollar  a  negro  owed  hini, 
and  meet  him  at  the  Furnace  that  night  at  12  o'clock. 
Witness,  Dove,  and  her  two  children,  then  went  off  into 
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the  woods;  but  before  leaving,  Dove  hid  the  axe  under 
the  eill  of  the  house,  where  he  said  it  could  not  be 
found.  They  stayed  in  the  woods  all  day.  Dove  kept 
the  knife  in  his  hand,  and  said  he  would  kill  witness 
if  she  tried  to  leave  him.  Late  in  the  evening  they 
went  towards  the  Furnace,  and  upon  getting  near  the 
road,  she  saw  Mr.  Mathis  and  Mr.  Brown,  and  she  ran 
to  them  with  her  children,  and  asked  for  protection. 
She  went  on  with  them  to  the  Furnace.  Dove  had 
lived  with  Diggins  five  or  six  months.  She  said  Dove 
was  once  jealous  of  Diggins,  but  he  had  been  satisfied 
about  that.  Diggins  was  an  old  gray  headed  man, 
about  sixty  years  old.  He  was  a  quiet,  good  old  man. 
She  said  Dove  was  a  very  p?.ssionate  man  j  often  got 
very  mad  without  any  cause;  would  be  violent  and 
irritable  when  no  one  had  troubled  him.  Sometimes 
threatened  witness  and  her  mother,  and  had  struck  her 
without  provocation.  He  frequently  threatened  to  kill 
somebody;  frequently  said  he  would  have  the  heart's 
blood  of  somebody,  walking  the  floor,  in  a  great  fury, 
throwing  his  arms  wildly  about,  though  nobody  had 
done  anything  to  him.  His  threats  were  not  at  any- 
body in  particular.  During  one  evening,  while  they 
were  all  sitting  around  the  fire,  he  jumped  up,  gath- 
ered a  chair,  and  tried  to  strike  Diggins;  but  was 
prevented  by  a  young  man  present.  There  was  no 
cause  for  this,  no  quarrel,  nor  was  any  warning  given 
of  his  attack.  He  was  not  drunk,  but  had  taken  two 
or  three  drinks.  He  often  complained  of  head-ache; 
he  so  complained  during  the  day  before  Diggins'  death. 
To  the  question  by  the  Attorney  General,  whether  Dove, 
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from  all  she  knew  of  him,  was  a  man  of  sane  or  in- 
sane mind,  answered:  She  never  saw  anything  wrong 
about  him;  he  was  a  very  quiet  man;  a  sullen  and 
irritable    man    often,    but    talked   like    a   man   of  sense. 

Sarah  Holland,  the  mother  of  the  last  witness,  gave 
the  same  account  of  the  transaction,  and  stated  the 
character  and  peculiarities  of  Dove  about  as  the  last 
witness. 

John  W.  Mathis  proved  that  Dove  was  a  lazy,  tri- 
fling, indolent  man;  he  was  a  strange  man;  nobody 
knew  him;  witness  never  knew  him,  though  he  had 
lived   with   him. 

Sam.  Tally,  worked  with  Dove;  he  talked  like  any  other 
man;  he  never  had  much  to  say;  was  very  quiet.  One 
day,  when  they  were  working,  he  suddenly  stopped,  and 
said,  with  an  oath,  "he  would  kill  any  man  who  would 
not  work  for  himself,  but  made  other  people  work  for  him.'^ 
He  said  Diggins  did  not  work  for  himself,  but  made  him 
work  for  him;  that  he  would  kill  him  before  he  would 
stand  it  any  longer.  This  was  some  time  before  Diggins 
was  kilM.  Diggins  was  not  present,  and  they  had  no 
quarrel.      He  talked   and  acted  like  any  other  man. 

The  State  introduced  and  read  a  paper  purporting 
to  be  the  return  of  a  jury  of  inquest  over  Diggins*  body, 
over  the  objections  of  defendant. 

Jefferson  Sly,  for  defendant,  had  employed  Dove  to 
work.  He  quit  without  cause;  witness  went  to  see 
him;  complained  of  his  head;  acted  strangely;  walked 
the  floor,  and  acted  like  a  drunken  man,  but  he  had 
no  whisky.  While  Dove  worked  for  witness,  he  was 
very    taciturn    and    gloomy;    would    sit    by   himself    for 
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hours  at  a  time;  indulged  in  talking  to  himself  a  great 
deal;  would  mumble  and  sing  to  himself;  complained 
oflen  of  pains  in  his  head;  wouldn't  work  as  long  as 
he  had  anything  in  his  house  to  eat.  He  was  asked 
by  defendant's  counsel  what,  from  all  he  had  stated,  was 
the  condition  of  his  mind:  was  he  of  sound  or  unsound 
mind?  The  Attorney  General  objected  to  the  question, 
and  the  objection  was  sustained  by  the  Court. 

James  Andrews,  T.  J.  Sly  and  Jeff.  Wqpten,  testified 
to  similar  characteristics  of  Dove   as    the  last  witness. 

Patsey  Cozzart,  a  sister  of  Dove,  testified  that  he  was 
47  or  48  years  of  age;  was  born  in  Alabama;  went  to 
East  Tennessee,  and  lived  there  until  he  was  13  or  14 
years  of  age,  when  he  came  to  Nashville.  He  was  a 
clerk  for  Mr.  Norman,  in  the  grocery  business,  one  or 
two  years.  While  engaged  with  Mr.  Norman,  he  re- 
ceived a  bad  wound  on  one  side  of  his  head;  he  was 
not  expected  to  live.  He  was  deranged  from  the  wound. 
He  talked  silly  and  incoherently.  He  stayed  with  wit- 
ness, while  he  was  laboring  under  the  wound,  about  four 
months.  He  then  left,  and  returned  to  Mr.  Norman's. 
He  was  not  then  well;  he  was  not  much  better.  He 
complained  of  pains  in  the  head  all  the  time.  He  re- 
ceived the  injury  about  fourteen  or  fifteen  years  ago.  Be- 
fore receiving  the  injury  he  was  as  smart,  active  and 
energetic  as  any  man.  She  never  saw  him  but  once 
after  ne  left,  and  that  was  twelve  or  fifteen  years  ago. 
She  saw  him  but  a  few  minutes;  he  said  his  head  was 
not   well. 

The  counsel  for  the  defendant  announced  to  the. 
Court,   that   he   expected   to   examine  several   physicians. 
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as  experts,  on  the  subject  of  defendant's  sanity,  but  de- 
sired, before  doing  so,  that  the  State  might  examine  any 
further  witnesses  she  might  have  on  that  subject.  The 
Court  ruled  that  the  defendant  must  complete  his  testi- 
mony before  the  rebutting  evidence  of  the  State  should 
be  introduced.      Defendant   excepted  to  the  ruling. 

Dr.  D.  F.  Wright  testified,  that  he  had  been  practic- 
ing  as  a  physician   and   surgeon    for   twenty-seven   years. 
He  had   examined  the  head  of  defendant,  and  found  that 
he   had   received   an   injury  to   his  head,  apparently  from 
a  blow.      It   appears  that   there   are   two   injuries   to  his 
head — one  on  the   right   side,  just   below   the  crown;    the 
skull   has   been   fractured,  and  a   portion  of   the   bone  is 
depressed    upon    the    brain.      The    depressed    portion    is 
fractured   about  the  centre,  and  a  piece  of  the  skull  bone 
is  broken  off,  which   protrudes   through  the  fracture,  and 
is  now   sticking   down   upon  the  brain.      One  of  the  in- 
juries  may  have   been   the   result  of  concussion,  resulting 
from   the    blow  which   caused    the   depression.      Without 
knowing   anything    of    the    previous    history   of  the   de- 
fendant, witness  said   such  an  injury  was  bound,  more  or 
less,  to  produce  a  discMsed  mind.      Such  an  injury  might 
produce   disease  of  the  mind   that  might   lay  dormant  an 
indefinite  length    of  time,  or   it   might   indicate   its   pres- 
ence  only   in   paroxysmal   insanity.      Its    presence   might 
only  be  detected  by  some  startling  crime,  that  would,  for 
the   first   time,  call   attention   to   symptoms   that   only  an 
experienced   person   could  have  noticed.      Paroxysmal   in- 
sanity would   be  the  character  of  insanity  most   likely  to 
result    from    such   an   injury.     During    the   intervals    be- 
tween  the  paroxysms  of  one  afflicted    with    that  form  of 
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insanity,  the  patient  might  appear  reasonably  rational, 
and  might  converse  with  intelligence.  The  symptoms 
of  paroxysmal  insanity  are,  moodiness,  gloominess,  melan- 
choly, love  of  solitude,  a  feverish  restlessness,  irritability, 
passion  without  apparent  cause.  The  persons  afflicted 
often  commit  the  most  horrible  crimes  without  any 
known  cause,  murders  without  motives  discernible,  and 
often  upon  those  persons  to  whom  they  are  most  dearly 
attached,  or  those  to  whom  they  are  indifferent.  The  pa- 
tient is  often  overpowered  by  an  impulse  to  commit 
murder,  and  yet  is  conscious  of  the  crime  he  commits, 
and  of  the  penalty  incurred.  lie  may  converse  ration- 
ally about  his  crime,  confess,  or  seek  to  conceal  it.  An 
effort  to  conceal  the  crime,  or  to  escape,  would  not  be 
evidence  of  sanity. 

The  counsel  for  defendant  then  submitted  to  the  wit- 
ness a  written  synopsis  of  the  facts,  as  proven  in  the 
case,  relative  to  the  condition  of  defendant's  mind,  and 
asked  his  medical  opinion  on  the  hypothetical  case  stated. 
He  siid  the  symptoms  there  stated  were  the  precise 
symptoms  of  one  laboring  under  paroxysmal  insanity, 
and  that  he  should  say  the  strong  probability  was,  that 
he  was  insane  at  the  time  of  the  commission  of  the 
crime;  that,  without  personally  knowing  the  facts  and 
the   defendant,  he  could  not  put  it   in  stronger   language. 

Drs.  T.  D,  Johnson  and  J.  M.  Larkins  were  asked 
their  opinions  on  the  same  hypothetical  state  of  facts,  and 
they  fully  concurred  in  the  opinion  given  by  Dr.  Wright, 

After  charging  the  law  correctly  as  to  the  several 
grades  of  homicide,  the  Circuit  Judge  }>roceeded  to  in- 
struct the  jury  on  the  defense  of  insanity,  as  follows: 
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^'The  law  presiiraes  a  man  to  be  sane,  until  the  con- 
trary is  proven.  The  evidence  of  the  insanity  of  defend- 
ant must  be  as  clear  and  satisfactory  to  overturn  the  pre- 
sumption of  the  law  in  favor  of  sanity,  as  it  is  required 
to  be,  to  overturn  the  presumption  in  favor  of  innocence. 
If  the  testimony  leaves  only  a  doubtful  question,  whether 
he  was  insane  at  the  time  of  the  killing,  the  presumption 
of  the  law  turns  the  scale  in  favor  of  the  sanity  of  de- 
fendant. In  such  case  the  law  holds  the  defendant  re- 
sponsible for  his  acts.  If  the  evidence  leaves  it  doubtful 
in  your  minds,  whether  the  defendant  killed  the  deceased, 
then  you  should  acquit;  for  there  you  find  a  reasonable 
ground  for  doubt,  whether  the  defendant  committed  the 
homicide;  and  in  such  case,  the  testimony  is  not  suffi- 
cient to  overturn  the  presumption  of  innocence.  But 
where  it  is  admitted,  or  clearly  proven,  that  the  defend- 
ant committed  the  homicide,  but  it  is  insisted  he  was  in- 
sane at  the  time  he  did  it,  and  the  evidence  leaves  the 
question  of  sanity  in  doubt,  then  you  should  find  him 
guilty;  for  the  other  presumption  arises,  namely:  that  every 
man  is  presumed  to  be  sane  until  the  contrary  is  proven; 
or,  in  other  words,  where  evidence  of  sanity  on  one  side, 
and  of  insanity  on  the  other,  leaves  the  question  in  an 
even  balance,  or  so  nearly  poised  that  you  have  reasona- 
ble doubt  of  the  insanity  of  the  defendant,  he  is  in  that 
case  to  be  considered  sane,  and  therefore  responsible  for 
his  acts.  The  proof  of  insanity  at  the  time  of  commit- 
ting the  homicide,  ought  to  be  as  clear  and  satisfactory 
in  order  to  acquit  on  the  ground  of  insanity,  as  the  proof 
of  committing  the  act  ought  to  be  to  find  a  sane  man 
,  guilty.^' 
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Several    errors   have   been   assigned   on   the   record  in 
this  case,  which  we  will  now  proceed  to  examine: 

Ist.    This  cause  was  transferred  from  the  Circuit  Court 
of  Montgomery  county,  to   the   Criminal   Court   of    that 
county,  under  the  provisions  of  the  Act  of  1870,  c.  95,  es- 
tablishing a   Criminal  Court  for  Montgomery  county.     It 
is  insisted  that  the  transcript  of  the  record  from  the  Circuit 
to  the  Criminal  Court,  is  not  properly  authenticated.     It 
is  certified  by  the  Circuit  Judge,  and  not  the  clerk  of  the 
Circuit  Court     The  tenth  section  of  the  act  requires  the 
Circuit  Court  to  certify  to  the  Criminal  Court,  transcripts 
of  the  entry  and  finding  of  all  indictments  and  present- 
ments now  pending  in  the  Circuit  Court,  which  shall  be 
transcribed  upon  the  records  and  minutes  of  said  Crim- 
inal  Court,  and   said   entry  of  record   shall   give  to   said 
Criminal   Court   full    and    complete    jurisdiction   of    said 
criminal  matters.      The  third  section  requires  the  Circuit 
Court  to  transfer  all  bills  of  indictment  and  presentment 
to  the  Criminal  Court,  for  trial  and  proceeding    therein; 
and  section  four  makes  the  clerk  of  the  Circuit  Court  the 
clerk  of  the  Criminal  Court.     After  the  transcript  from 
the  Circuit  Court  was  entered  upon  the  record  and  min- 
utes of  the  Criminal  Court,  and  after  the  bill  of  indict- 
ment was  transferred  to  the  Criminal  Court,  the   defend- 
ant was   arraigned  upon   the   indictment,  and   put   in   his 
plea  of  not  guilty.     We  do  not  doubt  that  a  transcript, 
certified  by  the  clerk  of  the  court,  or  by  the  judge  thereof, 
after  its  entry  on  the  records  of  the  Criminal  Court,  gave 
that  court  full  jurisdiction  of  the  case;   and  if  any  doubt 
had  existed  as  to  this,  the  objection  ought  to  have   been 
taken  before  pleading.     But  we  think  the  Criminal  Court 
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bad  full  jurisdiction  of  the  case,  and  overrule  this  objec- 
tion. 

2d.  It  is  insisted  tbat,  as  there  was  a  prosecutor 
marked  on  tlie  indictment,  it  was  error  not  to  arrest 
the  judgment.  The  indictment  is  marked,  *^no  prase- 
cutor  necessary/'  evidently  because  there  was  the  return 
of  the  jury  of  inquest.  But  it  is  immaterial  whether 
the  return  of  the  jury  inquest  was  a  valid  or  an  invalid 
return.  If  the  former,  no  prosecutor  was  necessary;  if 
the  latter,  tlie  omission  to  mark  a  prosecutor  was  cured 
by  section   5242  of  the  Code. 

3d.  It  is  said  the  court  erred  in  requiring  the  de- 
fendant to  submit  his  hypothetical  case  to  the  medical 
experts,  before  the  State's  rebutting  evidence  on  this  ques- 
tion of  insanity  was  given  to  the  jury.  The  court  fol- 
lowed the  usual  practice  of  requiring  the  defendant  to 
adduce  all  his  evidence  before  the  State  should  be  called 
on  to  bring  its  rebutting  evidence.  If  the  defendant  had 
applied  to  the  court,  after  the  State  had  finished  its  re- 
butting proof,  to  examine  the  medical  experts,  with  the 
additional  evidence  of  the  State  before  the  jury,  and  the 
application  had  been  refused,  it  would  have  been  error. 
But  no  such  application  was  made,  nor  was  the  defend- 
ant in  any  way  damaged,  as  the  State  introduced  no  re- 
butting evidence  which  made  it  necessary  to  re-examine 
the  medical  exports. 

4th.  It  is  assigned  in  error,  that  the  court  refused  to 
allow  the  dt^fendant  to  show  the  incompetency  of  the  wit- 
ness, Virginia  Holland,  by  proving  her  marriage  with  the 
defendant  by  reputation,  conduct  and  acknowledgment  of 
the  parties.      The  refusal  of  the  judge  to  hear   the  evi- 
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dence  tendered,  must  be  understood  as  having  special 
reference  to  the  state  of  the  question  then  before  him. 
It  was  a  question  for  the  court,  and  not  for  the  jury. 
The  State  had  introduced  a  witness  not  bearing  the  name 
of  the  defendant.  The  defendant  objected  to  her  compe- 
tency, alleging  she  was  his  wife.  But  he  refused  to  ex- 
amine her  on  her  voir  dire,  and  objected  to  her  exami- 
nation, as  to  her  competency,  by  the  State.  The  court  al- 
lowed defendant  to  introduce  proof  of  the  marriage  aliunde. 
He  was  bound  then  to  produce  the  best  evidence.  This 
he  did  not  do,  or  show  any  excuse  for  not  doing.  The 
court  thereupon  properly  rejected  the  secondary  evidence. 
It  was  manifest  that  the  witness  was  not,  in  fact,  the  wife 
of  the  defendant.  There  was  no  error  in  this  action  of 
the  court. 

oth.  It  is  insisted  that  it  was  error  in  the  court  to  re- 
fuse to  allow  witnesses,  to  the  question  of  sanity,  to  express 
^an  opinion  as  to  sanity  of  defendant,  after  having  stated 
facts  upon  which  their  opinion  was  based.  This  question 
arose  in  the  case  of  Gibson  v.  Gibson,  9  Yer.,  329.  Upon 
examination  of  the  authorities,  which  were  not  found  very 
satisfactory,  the  court  laid  down  the  following  proposi- 
tions: "First — Attesting  witnesses,  and  they  only,  are 
trusted  to  give  their  opinion  merely,  and  without  cause 
or  reason  assigned,  of  testator's  sanity.  Second — Physi- 
cians may  state  their  opinion  of  the  soundness  of  a  tes- 
tator^s  mind,  but  they  must  state  the  circumstances  or 
symptoms  from  which  they  draw  their  conclusions.  As 
to  all  others,  their  opinions,  considered  merely  as  opin- 
ions, are  not  evidence.  But  having  stated  the  appearance, 
conduct  or    conversation   of   testator    or   other   particular 
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fact  from  which  his  state  of  mind  may  be  inferred,  they 
are  at  liberty  to  state  their  inference,  conclusion  or  opin- 
ion, as  the  result  of  those  facts/^  The  court  adds:  "After 
all,  it  is  the  facts  which  a  witness  details,  the  conduct 
which  he  ^describes,  which  chiefly  and  principally  con- 
stitute the  testimony  to  be  relied  on.^'  This  question  was 
again  fully  examined  in  the  case  of  Norton  v.  Moore,  3 
Head,  480,  where  the  same  rule  was  adopted.  The  rejec- 
tion of  the  opinions  of  the  witnesses,  based  upon  the  facts 
and  circumstances  stated  by  them,  was  erroneous. 

6th.  It  is  insisted  that  the  judge  trenched  upon  the 
province  of  the  jury  in  charging  them  as  follows:  "But 
the  plea  of  insanity  is  put  in  for  the  defendant.  He  ad- 
mits that  he  killed  the  deceased,  but  says  that  his  mind 
was  so  much  diseased  at  the  time  of  the  killing  that  he 
was  incapable  of  committing  the  crime  of  murder,  he  be- 
ing insane."  The  obvious  meaning  of  the  judge  was, 
that  the  plea  or  defense  of  insanity  was  put  in  for  the 
defendant,  and  not  that  the  defendant  had  put  in  a  formal 
plea  of  insanity  to  the  indictment.  The  residue  of  the 
statement  was  evidently  intended  to  instruct  the  jury, 
that,  in  relying  upon  the  defense  of  insanity  the  killing 
was  necessarily  admitted.  We  can  not  well  see  how  the 
jury  could  have  been  mislead,  or  how  they  could  have 
misunderstood  the  true  meaning  and  purport  of  this  lan- 
guage. We,  therefore,  think,  this  assignment  of  error,  is 
not  well  taken. 

7th.  The  last  and  most  important  error  assigned  is, 
as  to  that  portion  of  the  charge  already  quoted,  in  which 
the  judge,  among  other  things,  said:  "The  proof  of  in- 
sanity must  be  as  clear  and  satisfactory,  in  order  to  acquit 
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on  the  ground  of  insanity^  as  the  proof  of  the  crime 
ought  to  be  to  find  a  sane  man  guilty."  The  plain  and 
unambiguous  meaning  of  this  language  is,  that  the  de- 
fense of  insanity  can  not  be  available,  unless  it  is  proved 
beyond  a  reasonable  doubt.  In  another  portion  of  the 
charge,  the  judge  says:  "That,  if  the  evidence  of  sanity 
and  of  insanity  be  on  an  even  balance,  or  so  nearly  an 
equipoise  that  you  have  a  reasonable  doubt  of  the  insan- 
ity of  the  defendant,  he  is  in  that  ease  to  be  considered 
sane,  and  therefore,  responsible  for  his  acts."  It  is  con- 
ceded that  this  cause  is  sustained  by  English  cases,  and 
by  cases  in  a  few  of  the  States,  but  it  is  certain  that  it  is 
in  contravention  of  a  large  number  of  decisions  in  other 
States  of  the  Union. 

We  have  had  no  case  in  our  own  State  where  the  ex- 
act question  involved  in  the  present  one  has  arisen;  but 
we  consider  the  principle  which  must  govern  the  decision 
a^  having  been  laid  down  in  the  case  of  Coffee,  Ridley  & 
Short  V.  The  State,  3  Yer.,  283,  and  followed  ever  since 
in  subsequent  cases.  These  cases  were  determined  in 
1832,  and  separate  opinions  were  given  by  Judges  Catron, 
Green  and  Peck.  The  cases  had  been  tried  before  Judges 
Stuart  and  Kennedy,  of  whom  Judge  Catron  said:  "They 
are  gentlemen  of  decided  talents,  accurate  and  extensive 
information  on  the  criminal  law,  and  great  experience." 
They  had  charged  the  juries,  "that  the  law  presumed  the 
defendant  innocent,  and  that  presumption  stood  until  the 
feet  of  killing  was  clearly  made  out  by  proof;  and  if  they 
entertained  a  reasonable  doubt  as  to  the  fact  of  killing  by 
the  defendant,  they  should  acquit  him ;  but  if  the  fact  of 
killing  by  the  defendant    be    proved,  the   law    presumed 
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him  guilty  of  murder,  unless  the  proof  showed  clearly  and 
satisfactorily  the  offense  was  one  of  less  magnitude ;  and 
therefore,  if  they  entertained  doubts  under  the  testimony, 
whether  the  act  amounted  to  murder  or  manslaughter, 
they  were  bound  to  find  defendant  guilty  of  murder,  as 
it  lay  upon  the  defendant  to  show  clearly  and  beyond  a 
reasonable  doubt,  that  the  offense  was  not  murder,  but 
manslaughter,  unless  it  appeared  otherwise  in  the  testi- 
mony of  the  State."  Judge  Catron  said :  "The  defendant 
is  charged  with  the  fact  of  killing  and  the  intent  with 
which  it  was  done,  and  the  fact  and  the  intent,  must  con- 
cur to  constitute  the  crime.  The  fact  and  intent  are 
charged  by  the  State,  and  must  be  proved  to  the  convic- 
tion of  the  jury.  But  suppose  they  are  not  convinced 
that  it  is  their  duty  to  find  the  defendant  not  guilty;  that 
is  what  is  meant  bv  a  reasonable  doubt." 

In  such  case,  he  says:  ^'If,  from  this  whole  body  of 
evidence,  they  are  convinced  of  the  killing,  but  are  not 
convinced  that  it  was  done  with  malice,  they  ought  not 
to  find  the  defendant  guilty  of  murder."  Judge  Green 
said:  "There  is  no  reason  in  saying  that  a  jury  must 
'  acquit  upon  a  doubt  as  to  the  fact  of  killing,  and  yet 
I  upon  a  stronger  doubt  as  to  the  equally  important  fact  of 
malice,  they  must  convict.  It  is  admitted  that  if  this 
state  of  the  mind  (doubt)  exist  as  to  the  fact  of  killing, 
an  acquittal  must  follow.  But  not  so  as  it  relates  to 
the  malice.  And  why?  Because  we  are  told  there 
is  a  legal  presumption  to  afford  the  mind  a  resting 
place.  In  answer  to  that  proposition,  it  has  already 
been  shown  that  this  legal  presumption,  which  was 
priraa  facie  evidence  of  the   fact,   has   been   opposed   by 
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evidence  so  weakeniDg  its  force  as  no  longer  to  be 
satis&ctory,  and  consequently  a  doubt  as  to  the  fact 
thus  presumed,  must  now  exist.  I  hold,  therefore, 
that  to  warrant  a  verdict  of  guilty  of  murder — 
the  whole  evidence  taken  together — must  generate  full 
belief  of  the  guilt  of  the  party  as  ioonsisting  in  the 
killing  with  malice.  Whether,  therefore,  the  doubt  ex- 
ists as  to  the  killing,  or  as  to  the  evidence  of  malice 
in  the  perpetrator,  it  results  in  the  same  thing — that 
js,  a  doubt  whether  the  accused  be  guilty  of  the  crime 
of  murder."  Judge  Peck  concurred  in  the  reasoning, 
and  conclusions  of  Judges  Catron  and  Green.  The 
charges  of  the  Circuit  Judges  were  overruled,  and  from 
that  time  to  the  present,  the  law  has  been  settled  in 
our  State,  that,  if  the  proof  fails  to  generate  full  con- 
viction of  every  material  ingredient  constituting  the! 
crime  of  murder,  the  defendant  must  be  acquitted.  I 
But  the  question  is  now  raised,  whether  this  principle 
of  law  is  applicable  to  a  case  where  there  is  reason- 
able doubt  of  the  sanity  of  the  defendant?  The  Crim- 
inal Judge,  it  has  been  seen,  adopts  the  same  doctrine 
as  to  reasonable  doubt  in  the  matter  of  sanity  that 
Judges  Stewart  and  Kennedy  did  as  to  the  presumption 
of  malice  from  killing. 

Is  there  any  sound  reason  upon  which  it  can  be  held 
that  a  doubt  as  to  the  malice  in  the  killing  shall 
operate  as  an  acquittal,  but  that  a  doubt  as  to  the 
sanity  of  the  defendant  at  the  time  of  the  killing  shall 
not  so  operate? 

"If   any    person   of    sound    memory    and  discreiion, 

unlawfully  kill    any  reasonable    creature,  in  being,  and 
24 
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under  the  peace  of  the  State,  with  malice  aforethought, 
either  express  or  implied,  such  person  shall  be  guilty 
of  murder'':  Code  4597.  We  have  adopted  the  defi- 
nition of  murder  given  by  Sir  Edward  Coke.  The 
person  to  be  guilty  of  murder  must  be  of  sound 
memory  and  discretion;  ''for,"  as  Blackstone  says, 
"lunatics  or  infants  are  incapable  of  committing  any 
crime,  unless  in  such  cases  where  thev  show  a  con- 
sciousness  of  doing  wrong,  and  of  course  a  discretion 
or   discernment   between   good   and  evil." 

Assuming  that  this  interpretation  of  the  words 
"sound  memory  and  discretion"  is  sufficiently  accurate, 
it  may  be  safely  stated  that  no  person  can  be  guilty 
of  murder  who  has  not  sufficient  discretion  or  discern- 
ment to  distinguish  between  good  and  evil,  and  who 
has  no  consciousness  of  doing  wrong.  The  law  pre- 
sumes every  person  to  have  this  sound  memory  and 
discretion.  Therefore,  when  the  defendant  was  put 
upon  his  trial  for  murder,  it  was  not  necessary  for  the 
State  to  adduce  proof  of  his  sanity.  The  presumption 
of  law  stood  for  and  supplied  the  proof. 

If  he  relied  on  the  defense  of  insanity,  the  burden  of 
proof  was  upon  him  to  show  that  he  was  not  of  sound 
memory  and  discretion,  unless  the  proof  of  the  State 
showed  that  he  was  not  of  sound  memory  and  discre- 
tion. To  warrant  a  conviction,  it  must  appear  that  the 
accused  was  capable,  at  the  time  of  the  killing,  of  dis- 
tinguishing between  good  and  evil,  and  had  a  conscious- 
ness of  doing  wrong.  If  he  was  thus  sane,  be  could 
act  willfully,  deliberately,  maliciously  and  premeditatedly. 
We  have  seen,  that,  to  justify  a  conviction  for  murder  in 
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the  first  degree,  the  State  must  show  beyond  a  reasonable 
doubt  that  the  killing  was  done  willfully,  deliberately, 
maliciously  and  premeditatedly.  AH  these  are  essential 
ingredients  in  the  offense,  and  all  must  be  proved  beyond 
reasonable  doubt.  But,  suppose  the  proof  in  the  cause 
makes  it  an  even  balance  in  the  minds  of  the  jury, 
whether  the  defendant  was  sane  or  insane.  How,  in 
that  state  of  doubt,  could  the  jury  find  that  the  defend- 
ant did  the  killing  willfully,  deliberately,  maliciously  and 
premeditatedly?  They  are  in  doubt  about  his  being  of 
sound  memory  and  discretion.  Of  course  they  must 
doubt  whether  he  could  have  done  the  killing  willfully, 
deliberately,  maliciously  and  premeditatedly.  Yet,  in  the 
case  before  us,  the  judge  instructed  them  that  if  the 
proof  left  their  minds  in  equipoise  as  to  the  sanity  or 
insanity  of  the  defendant,  the  presumption  of  law  turn- 
ed the  scale,  and  the  defendant  must  be  regarded  as 
sane.  The  presumption  of  sanity  stands  for  sufficient 
proof  of  sanity  until  the  presumption  is  overturned. 
When  the  proof  of  insanity  makes  an  equipoise  the 
presumption  of  sanity  is  neutralized — it  is  overturned,  it 
ceases  to  weigh,  and  the  jury  are  in  reasonable  doubt. 
How,  then,  can  a  presumption,  which  has  been  neutral- 
ized by  countervailing  proof,  be  resorted  to  to  turn  the 
scale?  The  absurdity  to  which  this  doctrine  leads  will 
be  more  obvious  by  supposing  that  the  jury  should  re- 
turn a  special  verdict.  It  would  be  as  follows:  '*We 
find  the  defendant  guilty  of  the  killing  charged,  but 
the  proof  leaves  our  minds  in  doubt  whether  he  was 
of  such  soundness  of  memory  and  discretion  to  have 
done  the  killing    willfully,  deliberately,   maliciously   and 
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premeditatedly/'       Upon   such  a  verdict   no  judge   could 
pronounce   the    judgment  jof    death    upon   the  defendant. 

It  is  impossible  to  read  the  evidence  in  this  case 
and  not  feel  shocked  by  the  enormity  and  atrocity  of 
the  crime,  if  we  assume  that  the  defendant  was  of 
sound  memory  and  discretion.  An  old,  quiet,  inoffen- 
sive man  is  brutally  cut  to  pieces  with  an  axe  while 
he  is  sleeping  peacefully  in  the  room  with  the  defendant 
and  his  family.  No  provocation  had  been  given,  there 
was  entire  friendship  and  cordiality  between  them  when 
they  retired  to  bed.  Yet  the  jury  found  that  the  mur- 
der was  attended  with  mitigating  circumstances,  and  the 
defendant  was  sentenced  to  hard  labor  for  life  in  the 
penitentiary. 

We  have  searched  the  record  in  vain  for  any  sem- 
blance of  a  single  mitigating  circumstance.  We  are 
forced  to  the  conclusion  that  the  jury  doubted  whether 
the  defendant  was  sane,  and  being  instructed  by  the  court 
that  such  doubt  would  not  justify  an  acquittal,  they  gave 
the  defendant  the  benefit  of  this  doubt  as  a  mitigating 
circumstance  by  way  of  saving  him  from  the  gallows. 
It  has  been  earnestly  and  ably  pressed  upon  us  in  argu- 
ment, that  the  doctrine  charged  by  the  Criminal  Judge 
ought  to  be  adopted  from  considerations  of  public  policy. 
It  is  conceded  that  the  doctrine  ought  not  to  be  carritni 
to  the  extent  of  subjecting  defendant  to  capital  punish- 
ment, about  the  soundness  of  whose  memory  and  discre- 
tion the  juries  may  have  doubts.  This,  it  is  admitted, 
would  be  too  shocking  to  humanity  to  be  tolerated.  But 
t  is  insisted  that  the  peace  of  society,  and  the  prevention 
of  the  repetition  of  such  horrible  tragedies  by  defendants 


JANUARY  17,  1872.  373 

* 

Richard  Dove  v.  The  State. 

whose  sanity  is  doubtful,  would  justify  the  courts  in 
holding  that  defendants  who  rely  upon  the  defense  of  in- 
sanity should  be  required  to  establish  their  defense  be- 
yond reasonable  doubt,  otherwise  that  they  should  be 
held  responsible  as  criminal,  and  subjected  to  impris- 
onment  for  life. 

The  force  of  this    argument    is  much  strengthened  by 
the  facts  proven   as   to   the  violent  character  of  this  de- 
fendant.      To  turn   him   loose  might  be   to   subject  some 
other    innocent    victim  to   the  same    fate    with   Diggins. 
But    this  is   not   the    tribunal    to   which   the    considera- 
tion  of  public    policy    can    be    appropriately  addressed.^ 
Our    business    is    to    administer    and    not  to   make   the 
law.       We  find  the  law  well  settled,  that  when  the  State 
charges  a  citizen  with    crime,  his  guilt  must  be  establish- 
ed beyond  reasonable  doubt.       We  apply  this  rule  to  the 
worst   men   about   whose   sanity   no   doubt  is   raised,  and 
turn   them    loose   to    repeat    their    crimes,    because   they 
are    entitled   to   the    benefit   of    the  humane  doctrine   of 
doubts.       With    what   show  of  reason  or  humanity  could 
we  reverse  the   rule  as   to  that  unfortunate   class  of  citi- 
zens  whose    memory    and    discretion   is    found  to   be   of 
doubtful   soundness,  and    subject    them    to  imprisonment 
for   life.       If  the  law,    as  it    now    stands,    furnishes   no 
remedy   for   the   protection   of  society  against   the  danger 
of  turning   loose   homicidal   maniacs,   it   is  time   that  the 
Legislature    had   provided   a   remedy.       But   it  seems   to 

'The  argnment  that  it  was  intended  to  urge,  was,  that  the  established 
law  of  England  recognized  this  lule,  and  that  policy  forbade  a  departure 
from  it — not  that  a  new  rule  should  be  adopted  upon  such  considerations 
now. 
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US  that  every  society  has  the  remedy  within  its  reach. 
We  do  not  see  what  obstacle  is  in  the  way  of  having 
all  such  cases  tried  by  regular  proceeding  to  ascertain 
the  fact  of  insanity,  and  for  the  proper  disposal  of 
its  unfortunate  victims:  Code  1553.^  But  Section  1554 
of  the  Code  provides  specially  that  when  the  defense 
of  present  insanity  is  urged  on  the  trial  of  a  person 
charged  with  a  crime  which  subjects  him  to  imprison- 
ment or  death,  it  is  the  duty  of  the  judge  to  submit 
the  question  of  sanity  to  the  jury  as  a  preliminary 
question,  and  if  the  defendant  is  found  to  be  insane,  the 
judge  orders  him  to  the  Lunatic  Asylum.  The  facts  of 
this  case  might  well  have  induced  the  judge  to  follow 
the  directions  of  this  section  of  the  Code. 

Our  duty  is  discharged  in  declaring  that  the  defend- 
ant has  been  convicted  and  sentenced  to  imprisonment 
for  life  contrary  to  law. 

We  reverse  the  judgment,  and  remand  the  case  for  a 
new  trial. 

^The  obstacle  lies  in  the  fact  that  the  defense  of  present  insanity  id 
never  put  in  when  the  fact  of  inBanity  at  the  time  of  the  offense  will  answer 
the  purpose. 
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The  State  v.  Chris  Hickerson. 

An  indictment  for  selling  spirituous  Uquors  on  Sunday,  is  good  without 
showing  to  whom  the  sale  is  made. 


FROM   MONTGOMERY. 


Criminal  Court,  August  Term,  1871.     T.  W.  King,  J. 

Attorney  General  for  the  State,  cited:  Code  4680;  State 
V.  Sharrer,  2  Cold.,  324;  State  v:  Barker y  4  Sneed,  555; 
Eahridge  v.  State,  1  Swan,  414;  Sword  v.  State^  5  Hum., 
102,  103;  Dean  v.  StaiCy  5  Yer.,  367;  Brovm  v.  State, 
5  Yer.,  367;  Caldecott,  K.  B.,  432;  ComH  v.  Maxwell, 
3  Pick,  139.  Insisted  that  there  was  a  distinction  in 
pleading,  between  offenses  affecting  the  public,  as  disturb- 
ing public  worship,  affray,  nuisance,  gaming  and  selling 
liquor  to  slaves,  where  the  party  injured  need  not  be 
named,  and  offenses  injurious  to  the  person. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Chris  Hickerson  was  indicted  in  the  Criminal  Court 
at  Clarksville,  for  selling  spirituous  liquors  on  Sunday. 

The  indictment  does  not  designate  any  particular  per- 
son to  whom  liquor  was  sold;  but  charges  defendant 
generally  with  selling  liquor  on  a  specified  Sunday.  The 
indictment  was  quashed,  as  we  suppose,  because  the  per- 
son or   persons   to   whom   the   liquor   was   sold,  was   not 
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specified.  The  statute^  under  which  the  indictment  was 
framed,  was  intended  to  prevent  the  desecration  of  the 
Sabbath,  and  to  prevent  disturbances  of  good  order  on 
that  day.  To  prevent  evasions  of  this  statute,  and  to 
effectuate  the  object  had  in  view,  it  is  provided  by  sec. 
48  tO,  of  the  Code,  that  the  statute  shall  be  liberally  con- 
strued. It  is  intended  to  punish  those  who  sell,  and  not 
those  who  buy  the  liquor;  those  who  desecrate  the  Sab- 
bath by  selling  liquor.  Giving  to  the  statute,  therefore, 
a  liberal  construction,  we  think  it  was  not  necessary  to 
name  the  persons  to  whom  the  liquor  was  sold. 

The  judgment  is  reversed,  and  the  case  remanded. 


John  C.  Williams  v.  The  State. 

1.  Indictment.    lUegiUe  or  d<yuhtfiU  writing.    The  Court,  when  a  word  in 

an  indictment  is  equivocal,  as  if  it  be  doubtful  whether  it  be  impan- 
elled or  impounded,  will  read  it  to  make  fiense  rather  than  nonsense. 

2.  Same.  Impounded  for  impanelled.    The  substitution  of  the  word  im« 

pounded  for  impanelled,  in  the  caption  of  an  indictment,  would  not  be 
error  for  which  a  Court  would  reverse. 

3.  Same.     Unlawfully^  not  necessary  in  mwder.    The  word  "unlawfully"  is 

not  necessary  to  describe  the  offense  of  murder  in  the  first  degree.^ 

4.  Evidence.     Conversation,    Introduction  of  part  entitles  adverse  party  to  the 

whole.  Where  the  defendant  examines  a  witness  to  prove  a  conversa- 
tion with  the  prosecutor,  the  State  may  bring  out  the  whole  of  the 
conversation  so  introduced,  though  it  may  involve  statements  concern- 
ing independent  offenses. 

5.  Same.    Error.    Exception  must  be  taken  below.    The  action  of  the  Court 

in  the  admission  or  rejection  of  evidence,  not  excepted  to,  can  not  be 

» See  Riddle  v.  Stale,  po^,  401. 
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made  a  ground  of  reversal.  Where  the  record  shows  that  the  Court, 
among  other  things  not  excepted  to,  charged,  &c.y  it  will  be  presumed 
that  any  material  point  not  shown  in  the  charge  was  given  among  the 
matters  not  excepted  to. 

6.  Error.     Charge  not  required  on  matters  not  involved.    On  an  indictment 

for  murder  in  the  second  degree,  and  a  conviction  for  murder  in  the 
second  degree,  a  failure  to  charge  upon  the  law^  of  involuntary  man- 
slaughter will  not  be  considered  error,  unless  the  facts  show  that  such 
a  charge  would  have  been  pertinent  to  the  case. 

7.  Same.    Failure  to  charge.    Bequest,    A  charge  not  asked  for  in  a  capital 

case,  need  not  be  given. 

8.  Murder.    Fiwoeation,    Words  or  conduct  calculated  to  induce  the  be- 

lief that  the  deceased  intended  to  provoke  a  difficulty,  are  not  such 
provocations  as  will  reduce  a  killing  from  murder  in  the  second  degree 
to  manslaughter. 

9.  Same.    Self-<iefense,    To  excuse  a  killing  on  the  ground  of  self-defense, 

the  danger  to  the  defendant  must  be  real,  or  honestly  believed  to  be 
so,  on  sufficient  grounds. 

10.  Same.  Same.  Past  threats  or  conduct  of  the  deceased,  how  violent 
soever,  will  not  excuse  a  homicide  without  sufficient  present  demon- 
stration to  authorize  the  belief  that  the  deadly  purpose  then  exists, 
and  the  fear  that  it  will  be  then  executed.  The  danger  must  be 
present,  apparent  and  imminent,  and  the  killing  must  be  done  under 
a  well-founded  belief  that  it  was  absolutely  necessary  for  the  defendant 
to  kill  at  that  moment,  to  save  himself  from  a  great  or  like  injury. 

Cases  cited :  R^ipy  v.  StaU,  2  Head,  218;  Copeland  v.  State,  7  Hum.,  479; 
Grainger  v.  Stale^  5  Yer.,  459;   Williams  v.  Staief  ante,  37. 


FROM    LINCOLN. 


Circuit  Court,   November   Term,  1871,  before    W.  P. 

HiCKERSON,  J. 

W.  H.  KERCHEVA.L  &  J,  H.  BuRNAM,  for  the  pris- 
oner. 

Attorney  General  Heiskell,  for  the  State. 
NiCHOLSOK,  C.  J.,  delivered  the  opinion  of  the  Court. 
At  the  November  Term,  1871,  of  the  Lincoln  County 
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Circuit  Court,  John  C.  Williams  was  tried  for  the  mur- 
der of  Toliver  R.  Garret,  and  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  the  Penitentiary  for 
twenty  years.  His  motions  for  a  new  trial  and  in  arrest 
of  judgment  having  been  overruled:  he  has  appealed  to 
this  Court. 

The  first  error  assigned  is,  that  the  judgment  ought 
to  have  been  arrested,  because  it  appears  upon  the  face 
of  the  indictment  that  the  grand  jurors  were  duly 
elected,  ^Hmpounded/^  sworn,  &c.,  instead  of  being  elected, 
"impanelled,  sworn,  &c.  In  the  indictment,  as  copied 
in  the  transcript,  the  word  is  "impanelled.  It  is  said 
that  the  word  in  the  original  indictment  may  be  read 
either  "impanelled"  or  "impounded."  The  presumption 
is,  that  the  real  word  intended  to  be  used  was  ^'im- 
panelled," instead  of  "impounded,"  as  this  would  make 
sense,  while  the  word  "impounded"  would  mean  nothing. 
There  is  no  substance  in  the  objection,  even  if  the  non- 
sensical word    "impounded,"   had    been   plainly    written. 

The  next  objection  is,  that  in  describing  the  offense 
of  murder  in  the  first  degree,  the  word  "unlawfully"  is 
omitted  in   the  indictment. 

This  question  was  settled  in  the  case  of  Williams  v. 
The  State,  3  Heis.,  37,  This  objection,  therefore,  is  not 
well   taken. 

It  is  next  objected  that  incompetent  testimony  was 
given  by  the  witnesses,  Burnett,  Baker  and  Riley. 
These  were  defendant's  witnesses,  introduced  by  him  to 
show  that  Garret  had  an  old  grudge  at  defendant,  and 
that  the  fact  of  his  having  this  old  grudge  was  com- 
municated  to  defendant  before    the    killing.      In  detail- 
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ing  the  entire  conversation  between  the  witnesses  and 
Garret,  independent  transactions  were  alluded  to  by  him, 
which  the  State  would  not  have  had  the  right  to  prove. 
But  when  the  witnesses  detailed  parts  of  the  conversa- 
tions, the  State  had  a  right  to  have  them  all  detailed. 
For  this  reason,  and  because  no  objection  was  made  by 
the  defendant  to  the  evidence  when  given,  he  can  not 
now  object  to  it. 

The  next  objection  is  taken  to  the  charge  of  the 
Court.  The  charge  is  full,  and  in  detail  as  to  the 
several  grades  of  homicide  embraced  in  an  indictment 
for  murder  in  the  first  degreee.  The  several  offenses 
are  correctly  defined;  the  proof  to  sustain  each  stated; 
the  distinguishing  characteristics  of  each  offense  fully  laid 
down,  the  necessity  of  the  ingredients  being  proven  be- 
yond a  reasonable  doubt,  and  the  circumstances  under 
which  the  homicide  would  be  justifiable:  all  these  mat- 
ters are  fully  explained  to  the  jury;  but  the  Judge,  so 
far  as  appears  in  the  charge,  said  nothing  on  the  sub- 
ject of   involuntiiry  manslaughter. 

This  is  urged  as  a  fatal  error.  There  are  several  an- 
swers to  this  objection.  First,  the  record  shows  that 
^'among  other  things  not  objected  to,  the  Court  charged 
as  follows,"  &c.  The  presumption  is,  that  the  judge 
charged  satisfactorily  to  defendant  as  to  involuntary  man- 
slaughter, and  for  that  reason,  that  portion  of  his  charge 
was  omitted.  Second,  the  facts,  as  they  appear  in  the  bill 
of  exceptions,  do  not  show  that  a  charge  as  to  involuntary 
manslaughter  would    have  been   pertinent.^      And   third, 

^In  the  case  of  Woodford  Bay  v.  The  SiaU,  decided  Dec.  9,  1871,  the  de- 
fendant wad  indicted  in  two  counts  for  rape,  and  assault  to  commit  rape.   It 
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the  judge  was  not  requested  to  charge  the  jury  on  this 
branch  of  the  law  of  homicide,  though  he  was  requested 
to  charge  on  a  hypothetical  state  of  facts,  that  defendant 
would  not  be  guilty  of  either  "murder  or  involuntary 
manslaughter."  It  is  clear,  therefore,  that  the  objection 
to  the  charge  is  not  well  taken. 

The  last,  and  most  important  question  raised,  is,  as  to 
the  sufficiency  of  the  evidence  to  support  the  verdict. 
The  settlement  of  this  question  makes  it  necessary  to  ex- 
amine with  care  the  evidence  in  the  case. 

The  first  witness  for  the  State  was  William  Edwards. 
He  proves  that  Garret  was  killed  about  the  Ist  of  Sep- 
tember, 1870,  at  witness'  house.  He  was  shot  by  defend- 
ant with  a  shot  gun,  and  did  not  live  a  minute.  Garret 
was  employed  by  witness  to  build  a  stable,  but  he  was 
not  at  work  that  day.  He  was  at  witness'  house  early 
in  the  morning,  and  afterwards  was  at  witness',  and  de- 
fendant's still-house,  and  was  drinking,  but  remained  but 
a  short  time,  and  made  no  inquiries  for,  or  said  anything 
about  defendant.  Garret  returned  again  to  the  still- 
house  in  the  evening.  Witness  and  defendant  were  gear- 
ing up  the  team  to  haul  some  brandy  to  witness'  house, 
which  was  about  a  quarter  of  a  mile  distant.  Defend- 
ant's house  was  about  a  mile  distant.     When  Garret   re- 


wa«  held,  Snecd,  J.,  delivering  the  opinion,  that  "The  oraistion  of  the  Cir- 
cuit Judge  to  charge  the  law  as  applicable  to  the  decond  count,  wafl  uo  er- 
ror in  this  case.  The  second  count  charged  an  assault  and  battery,  with 
intent  to  commit  a  rape.  There  is  no  proof  in  the  cause  to  which  such  a 
charge  would  have  been  applicable,  except  so  far  as  the  batterv  is  part  of 
the  accomplished  fact  of  rape.  According  to  the  proof,  the  crime  of  rape 
was  consummate,  and  the  offense  under  the  proof  could  have  been  nothing 
less.  The  charge  upon  the  second  count  would,  therefore,  have  been  but  an 
abstraction,  which  the  Circuit  Judge  did  very  well  to  withhold." 
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turned  to  the  still-house  in  the  evening,  he  "came  curs- 
ing, ripping  and  swearing."  He  got  off  his  horse,  took 
the  proof  vial,  sunk  it  into  a  barrel  of  brandy,  came  to 
where  defendant  and  witness  were,  put  his  thumb  on  the 
mouth  of  the  vial,  as  if  he  was  going  to  try  the  bead, 
struck  the  vial  in  his  hand,  and  looking  at  defendant, 
drank  a  toast,  which  was  a  vulgar  toast.  It  was  not  a 
toast  of  friendship  or  health,  but  was  a  vulgar  toast.  De- 
fendant said  to  witness:  "I  must  leave  here,  or  I  will 
have  a  difficulty  with  Garret.''  Witness  advised  him  to 
go,  to  avoid  a  difficulty  with  Garret.  Defendant  then 
left,  and  went  to  witness'  house.  Garret  was  at  the  still - 
house  about  half  an  hour.  Witness  left  the  still-house 
a  short  time  before  Garret,  leaving  at  the  still-house, 
Garret,  Mcintosh  and  Stroud.  Defendant  had  left  the 
still-house  some  time  before  Mritness  did.  Garret  over- 
took witness  and  Tiilery,  and  the  three  went  together  to 
witness'  house;  witness  walking,  Tillery  driving  the  wagon, 
and  Garret  riding  horseback.  On  the  way,  Garret  pulled 
out  his  pistol  and  waived  it.  This  was  about  three  hun- 
dred yards  from  witness'  house.  The  pistol  was  then  put 
up.  They  approached  the  house  on  the  east  side.  Wit- 
ness pulled  down  the  fence  to  let  in  the  wagon,  but  Gar- 
ret leaped  the  fence  with  his  horse  before  it  was  pulled 
down.  When  the  three  got  in  sight  of  witness'  house, 
they  came  to  the  road  leading  to  Garret's  house,  which 
passed  about  forty  yards  from  witness'  house.  Witness 
tried  to  get  Garret  to  go  on  his  road  home,  saying  to 
him,  "yonder  is  Williams'  horse."  Garret  said,  "I  have 
got  to  have  another  dram."  After  they  got  into  the 
house,   witness  said   to  Garret,   "if   I   give  you  another 
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dram,  will  you  go  off,"  and  he  said  he  would.  But  be- 
fore this,  Garret  had  helped  witness,  defendant  and  Til- 
lery,  unload  the  wagon.  After  witness  gave  Garret  the 
dram,  he  got  on  his  horse  and  started  off.  He  afterwards 
came  back,  and  called  witness  out,  and  the  two  were 
talking  about  exchanging  some  brandy  for  bacon.  Gar- 
ret said,  "there  is  one  fellow  in  the  house  that  he  would 
go  that  far  in  hell  for,"  (measuring  about  twelve  inches  on 
his  arm.)  Tillery  and  defendant  were  in  the  house  at  the 
time.  Garret  and  Tillery  were  unfriendly  at  the  time, 
but  they  spoke  to  each  other.  Witness  says  that  when 
Garret  went  into  the  house  when  they  arrived  with  the 
brandy,  there  were  only  two  or  three  words  passed  be- 
tween him  and  defendant.  While  witness  and  Garret 
were  talking  about  the  exchange  of  brandy  for  bacon,  de- 
fendant step]ped  to  the  door  and  said,  "Garret,  you  have 
come  for  a  fuss,  and  by  Gr — d,  if  you  don't  mind  you  will 
get  it."  Garret  replied,  "just  walk  out,  and  you  can  have 
it.  I  will  give  more  than  you  can  take,  or  can  carry  off 
from  here."  When  Garret  said  that,  defendant  stepped 
back  and  got  his  gun,  and  then  stepped  out  on  the  pun- 
cheon between  the  houses,  and  said,  "are  you  in  the  same 
notion  still,"  and  defendant  shot  him.  When  Garret  saw 
defendant  with  the  gun,  he  said,  "by  G — d,  let  it  come." 
He  was  at  the  time  sitting  on  his  horse,  about  eight  steps 
from  the  house.  His  pistol,  a  five  or  six  shooter,  was  in 
his  left  pants  pocket.  He  was  a  left-handed  man.  Gar- 
ret had  been  living  in  the  neighborhood  about  two  years. 
When  sober  he  was  a  peaceable  man,  but  when  drunk 
he  was  a  dangerous  one.  He  was  drunk  that  day.  He 
was  a  small  man,  tolerably  stout,  and  a  little  larger  than 
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defendant.  While  unloading  the  brandy,  Garret  and  de- 
fendant did  not  speak.  One  had  one  end  of  the  barrel, 
and  the  other  the  other  end.  Garret  did  not  draw,  or 
attempt  to  draw,  any  weapons,  after  he  came  to  the  house. 
At  the  time  defendant  said  to  Garret,  "you  have  come 
for  a  fuss,  and  by  G — d  if  you  don't  mind  you  can  get 
it,'*  Garret  had  not  said  anything  to  defendant,  or  about 
defendant;  that  is,  did  not  mention  defendant's  name. 
It  was  about  eight  steps  from  the  house  when  Garrett 
said,  "He  would  go  twelve  inches  in  hell  for  a  fellow  in 
the  house.'' 

Milly  Edwards!,  for  the  State,  proved  that  defendant 
was  at  her  house  the  dav  Garret  was  killed.  Defendant 
came  first.  After  he  got  there,  he  said,  "he  had  seen 
Garret  at  the  still-house,  and  Garret  was  cutting  up  down 
there;  that  Garret  had  said  nothing  to  him,  but  he  knew 
Garret  was  pitching  it  all  at  him."  Defendant  got  his 
gun  and  called  for  powder.  He  sat  down  and  laid  the 
gun  across  his  lap.  This  was  before  Garret  got  in  sight. 
Witness  saw  Garret  coming,  and  told  defendant  to  go  and 
hide  from*  him.  He  said,  "he  had  been  running  long 
enough,  and  he  did  not  intend  to  run  any  further."  He 
then  told  me  and  Mrs.  Fowler  to  go  into  the  other  room. 
He  then  saw  Garret  coming,  and  got  up  and  set  the  gim 
behind  the  door.  Witness  told  defendant  to  run.  He 
said,  "he  had  given  up  his  house  once  to  Garret,  at  the 
Plains,  and  he  was  not  going  to  run  any  more."  Wit- 
ness saw  Garret  when  he  came  up.  He  was  not  doing 
anything.  He  came  up  behind  the  house,  after  he  start- 
ed off,  and  talked  with  Edwards.     The  gun  belonged  to 
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Williams;  he  left  it  at  Edwards'  some  time  in  passings 
two  or  three  weeks  before.  He  took  the  gun  off  with 
him.  She  did  not  see  the  shooting.  Garret  rode  close 
up  to  the  house,  when  he  came  back.  Defendant  was 
sitting  down.      Witness  was  standing  up. 

Mrs.  Fowler,  for  the  State,  proved  that  she  was  at 
Edwards'  the  day  Garret  was  killed.  Defendant  said: 
"If  Garret  comes  up,  he  intended  to  kill  him;  he  had 
run  long  enough.''  He  had  the  gun  across  his  lap, 
scraping  it;  said  to  me  to  go  into  the  other  house. 
Garret  came  up  and  said  "howd'y"  to  me,  and  nodded 
his  head  to  defendant;  but  defendant  did  not  speak. 
Garret  came  up  horseback;  was  off  of  his  horse  when 
he  spoke.  Before  Garret  came,  defendant  said  he  had 
run  his  last   time.      Witness   left  before   the   killing. 

On  cross-examination,  witness  said,  the  first  she  saw 
of  defendant,  he  was  sitting  in  the  door,  with  the  gun 
in  his  hand.  Garret  walked  up  to  the  house  and 
nodded.  She  don't  know  whether  he  spoke  to  witness 
or  defendant. 

This  was  all  the  testimony  of  the  State,  sfs  to  what 
occurred   at    the   house   at   the  time  of  the   killing. 

Byers,  for  the  State,  proved  that,  on  the  day  of 
the  difficulty  at  Pleasant  Plains,  about  six  months  be- 
fore the  killing,  defendant  came  to  him  for  a  gun. 
He  did  not  get  it.  Defendant  made  no  threat  against 
Garret.  Garret  wanted  witness  to  get  half  a  pint  of 
whisky  from  defendant's  grocery,  saying  that  he  did  not 
want  to  go  there;  that  he  did  not  want  to  meet  de- 
fendant.     Garret  had   a   shot  gun  and  pistol.     He   was 


JANUARY  24,  1872,  385 

■  -  ■  ■ 

John  C.  Williams  v.  The  State. 

very  drunk  that  day;  heard  him  make  no  threats 
against  defendant;  he  ^as  inclined  to  be  boisterous 
when   drunk. 

John  J.  Hauls,  for  the  State,  proved  that  he  was  at 
the  Plains  the  day  of  the  difficulty;  saw  some  demon* 
strations  between  defendant  and  Garret  that  day;  heard 
no  threats  by  defendant;  saw  Grarret  knocking  around 
on  the  streets  with  a  gun;  at  the  same  time  defendant 
came  into  witness'  store  and  got  a  shot-gun,  and  loaded 
it.  He  next  saw  defendant  when  Garret  was  down  on 
the  ground  or  platform;  defendant  had  a  gun,  and  said: 
"Shoot  him,''  or,  "kill  him;"  this  was  soon  after  de- 
fendant got  the  gun.  Heard  Garret  say  nothing  at  the 
time;  was  very  drunk,  and  down  on  the  ground.  De- 
fendant did   not  try  to  shoot  Garret. 

M.  D.  Hutchinson,  for  the  State,  proved,  that,  the  eve- 
ning after  the  difficulty,  he  was  with  defendant;  he  said 
Garret  said  to  him,  that  he,  Garret,  was  one  of  the  boys 
that  feared  no  noise;  and  defendant  said  that  was  the 
first  time  he  knew  that  Garret  had  anything  against 
him. 

J.  M.  Davis,  for  the  State,  proved  that  he  went  after 
defendant,  aft^  Gturret  was  killed;  did  not  find  him 
at  home.  Aft^erwards,  went  to  Limestone  county,  Ala., 
and  arrested  him. 

Buck  Roper,  for  defendant,  proved,  that  about  a  year 
before  the  killing,  he  rode  out  from  Pleasant  Plains  in 
company  with  Garret  and  defendant.  Witness  rode  be- 
tween them.  Garret  told  defendant  "not  to  laugh  at 
his  stirrup  leather,  if  it  was  a  rope."      Defendant  said 

he  had  not  laughed  at  his  rope  stirrups.      Garret   said 
25 
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he  was  one  of  the  boys  that  feared  no  noise,  although 
one  hundred  and  twenty  miles  from  home.  He  repeated 
this  expression  ten  or  fifteen  times.  When  he  used  it 
first,  he  drew  a  pistol.  Defendant  asked  him  if  he 
wanted  a  fu^s;  he  said  he  did.  Defendant  told  him 
to  put  up  the  pistol,  he  had  nothing  against  him,  and 
he  put  it  up.  Garret  drew  the  pistol  three  or  four 
times.  Garret  told  witness  to  ride  on,  that  he  might 
settle  it  with  defendant.  Witness  told  him  "he  would 
net  do  so;  that  he  did  not  want  him  to  kill  defend- 
ant.^' This  was  about  a  mile  from  the  Plains.  When 
they  got  to  the  forks  of  the  road,  defendant  and  wit- 
ness turned  off  to  go  home.  Garret  got  down  and 
hitched  his  horse  to  a  bush,  and  pulled  out  his  pistol, 
and  wanted  defendant  to  fight  him;  defendant  rode  on, 
and  Garret  followed  him  about  one  hundred  yards. 
Defendant  told  him  to  put  up  his  pistol ;  was  all  he 
said,  and  Garret  put  it  up.  Witness  is  the  nephew 
of  defendant.  Grarret  was  about  half  drunk;  he  did 
not  present  his   pistol   at  defendant 

Dick  Burnett,  for  defendant,  proved  that  on  the 
evening  of  the  difficulty  detailed  by  the  last  witness, 
Garret  came  by  his  house;  said  he  had  a  fuss  with 
defendant;  wanted  him  to  fight  it  out  fair;  that  de- 
fendant run  off.  Witness  told  this  to  defendant  four 
or  five  months  before  the  killing. 

R.  M.  Dunlap,  for  defendant,  proved  that  he  wit- 
nessed the  difficulty  at  Pleasent  Plains.  He  was  in  the 
front  room  of  defendant's  grocery,  with  defendant  Til- 
lery,  and  others;  saw  Garret  coming  across  the  street 
with  his  gun.      Defendant   and   Tillery  both    remarked, 
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"Yonder  comes  Grarret  for  a  fuss/^  All  went  into  the 
back  room,  except  the  defendant^  and  commenced  play- 
ing  cards  for  fun.  Heard  Grarret  come  into  the  front 
room^  and  stop  in  there  for  a  time^  and  heard  a  rattling 
of  glasses.  Grarret  came  into  the  back  room  and  com- 
menced cursing,  and  said  he  could  beat  a  certain  man 
at  his  own  game.  Tillery  soon  got  up  and  started  out. 
Grarret  jumped  up,  grabbed  his  gun,  and  said  he  would 
kill  them.  Defendant  jumped  over  the  counter^  and 
went  out  the  front  door  with  Tillery.  Witness  seized 
the  gun  and  took  the  caps  off,  and  gave  it  back  to 
Garret.  Grarret  went  hurriedly  to  the  front  door,  and 
asked,  "which  way  have  they  gone?"  Witness  told  him 
a  6ontrary  direction  from  that  they  had  gone.  Never 
heard  Oarret  make  any  threats.  About  ten  minutes 
afterwards,  saw  Grarret  with  a  pistol  belted  round  him. 
Garret  was  drunk.  Saw  him  lying  on  the  ground. 
Witness  knocked  him  down  for  striking  him.  Defendant 
came  np  with  a  gun  and  said,  "kill  him."  Garret  went 
to  Hodges'  store,  asked  if  they  had  gone  in  there. 
Hodges  met  him  at  the  door,  and  told  him,  "no,  not 
to  come  in  there;  there  was  some  ladies  in  there."  He 
said  he  would  go  in,  and  presented  his  gun  at  Hodges, 
and  snapped  it.  Hodges  was  in  the  act  of  throwing 
a  weight  at  him,  when  witness  hollered  not  to  throw; 
there  were  no  caps  on  the  gun.  Hodges  knocke<l  him 
down.  Defendant  put  up  his  gun  after  the  difficulty. 
Gillespy  Riley,  for  defendant,  proved,  that,  in  1869, 
Garret  told  him,  he  and  defendant  had  had  a  fuss  the 
day,  and  that  "if  defendant  would  not  shoot  it  out,  oi 
fight  it  out,  it  would  have  to  stop  right   there;  but 
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he  ever  came  to  his  house  to  abuse  him,  as  he  had  done 
once,  he  would  hurt  him/'  On  cross-examination,  he 
said,  in  the  same  conversation,  that  defendant,  Tillery, 
Daniel  Hardin  and  Jim  Yickers  had  come  to  his  house 
in  disguise,  and  abused  him,  and  if  they  ever  came 
again,  he   would   hurt   them. 

Irvin  Baker,  for  defendant,  proved,  that,  last  spring 
was  a  year,  saw  Garret  with  a  shot-gun  in  his  wagon. 
Asked  him  what  he  was  going  to  do  with  it.  Said 
there  was  a  good  many  squirrels,  and  he  would  shoot 
them  if  they  came  in  his  way.  Said  he  had  been  run 
over  and  imposed  upon  by  men  on  his  own  premises, 
and  if  it  happened  again  he  was  going  to  defend  him- 
self, and  his  wife  and  children.  He  did  not  say  it  was 
defendant.  Witness  told  defendant  of  this.  On  cross- 
examination  he  said,  two  of  the  parties  in  disguise  were 
Daniel  Hardin  and  Jim  Vickers.  At  the  time  witness 
told  defendant  what  Garret  said,  witness  says,  ''he  ap- 
proached me  in  a  rough  manner,  cursed  me,  said  G-d 
damn  you,  hold  on  there;  G-d  damn  you,  don't  speak 
to  me  again.  Said,  G-d  damn  you;  I  was  frightened." 
Witness  then   told   him   what  Garret   said. 

Thomas  Allison,  for  defendant,  proved  that  he  was 
at  the  still-house  on  the  day  of  the  killing;  late  that 
evening  heard  Garret  swear  he  would  kill  defendant 
before  sun-set,  or  defendant  would  kill  him.  Said  it 
twice.  He  did  not  tell  defendant  of  it.  Garret  had  a 
pistol — six-shooter,  in  his  right  pants'  pocket.  His 
conversation  with  Garret  was  in  the  still-house;  no 
one  present.  It  was  an  hour  and  a  half  after  defend- 
ant left,  before  Garret  left.     Defendant  came  back  after- 
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wards^  and  told  witness  Garret  was  killed  up  there, 
and  to  go  and  take  care  of  him.  Garret  left  half 
an  hour  after  he  made  the  threat.  Witness  said,  he  did 
not  eay  to  A.  D.  Anderson,  in  Fayetteville,  on  Tuesday 
last,  that  Garret  said,  if  defendant  ever  interrupted  him, 
he  would  kill  him. 

A.  D.  Anderson,  for  State,  proved,  that,  on  last  Tues- 
day, in  Fayetteville,  Thomas  Allison  told  him  that  Garret 
said,  if  defendaut  ever  fooled  with  him  any  more,  he 
would  kill  him. 

The  question  to  be  determined  upon  this  evidence, 
is,  whether  the  verdict  of  murder  in  the  second  degree 
is  sustained  thereby.  As  the  jury  have  found  that 
the  defendant  was  not  guilty  of  murder  in  the  first 
degree,  it  it  is  unnecssary  for  us  to  inquire,  whether 
the  killing  was  attended  with  that  deliberation  and 
premeditation  requisite  to  constitute  murder  in  the  first 
degree* 

The  proof  as  to  the  killing  by  the  defendant,  with 
a  deadly  weapon,  is  clear  and  uncontradicted.  The 
presumption,  therefore,  is,  that  it  was  done  with  malice. 
This  presumption  stands  until  it  is  rebutted  by  evi* 
dence  showing  either  that  the  killing  resulted  from 
passion  produced  by  sufiBcient  provocation,  or,  by  evi- 
dence that  the  killing  took  place  under  circumstances 
which  excused  the  defendant  for  taking  the  life  of  the 
deceased,  either  to  save  his  own  life  or  to  prevent  great 
bodily  harm. 

It  is  abundantly  shown,  by  the  evidence,  that  there 
was  an  old  grudge  between  the  defendant  and  deceased. 
On   the  part  of  the  deceased,   it  is  shown   that  he  be- 
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Heved  the  defendant^  together  with  others,  had  visited 
his  house  in  disguise,  and  had  abused  him;  in  what 
way  the  evidence  does  not  show;  but  it  was  shown 
that  the  abuse  was  such  that  the  deceased  brooded  over 
it,   and  cherished  the  purpose  of  having  revenge. 

This  feeling  of  revenge  is  shown  to  have  been 
cherished  by  the  deceased  down  to  the  very  moment 
when  he  was  killed.  Almost  the  last  words  that  he 
uttered,  were,  that  he  would  go  twelve  inches  into 
hell   to  have  revenge. 

On  the  part  of  the  defendant,  it  is  shown  that  his 
hostility  to  the  deceased  grew  out  of  the  difiBculty  on 
the  road — when  the  deceased  endeavored  to  provoke  him 
into  a  diflSculty — and  out  of  the  conduct  of  deceased  at 
Pleasant  Plains,  when  he  was  driven  from  his  house 
and  forced  to  seek  safety  in  flight.  His  hostility  to 
the  deceased  on  that  occasion  was  manifested  by  his 
approaching  him  when  lying  on  the  ground,  knocked 
down,  calling  for  him  to  be  shot  or  killed.  It  was 
distinctly  manifest,  only  a  few  minutes  before  the  kill- 
ing, in  his  declarations  to  the  two  female  witnesses, 
that  he  had  been  driven  from  his  home  by  the  de- 
ceased, that  he  had  run  from  him  for  the  last  time, 
and   that  if  deceased  came  there   he  would   kill  him. 

An  old  grudge  is,  therefore,  clearly  proven,  and  the 
law  presumes  that  the  killing  occurred  on  this  old 
grudge,  unless  the  proof  shows  a  new  and  sufficient 
provocation — and  then  the  law  would  presume  that  the 
killing  was  on  the  new  provocation — and  if  that  provo- 
cation was  sufficient  in  law  to  rebut  the  presumption 
of  malice^  the   offense  would   be  voluntary  manslaughter 
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or  in  self-defense,  dependant  upon  all  the  proof.  Was 
there  sufficient  provocation  for  the  killing  to  rebut 
the  presumption  of  malice?  It  is  not  shown  that  the 
defendant  was  informed  of  the  threat  made  at  the  still- 
house,  as  proved  by  Allison — if  it  be  conceded  that 
any  such  threat  was  made  there — and  if  it  was  made, 
and  had  been  communicated  to  defendant,  it  would  not 
be  such  provocation,  because  no  words  are  regarded  as 
sufficient  provocation  in  law.  Defendant  admitted  to 
the  female  witnesses  that  the  deceased  had  said  noth- 
ing to  him  at  the  still-bouse,  but  his  conduct  there 
had  impressed  him  with  the  belief  that  deceased  was 
seeking  to  bving  on  a  difficulty.  This  was  not  such 
provocation  as  excited  his  passions,  and  impelled  him 
at  once  to  resent  the  insult;  but  it  only  produced  the 
conviction  in  his  mind  that  it  would  be  prudent  for 
him  to  leave,  in  order  to  avoid  the  difficulty  which 
he  apprehended. 

After  the  deceased  came  to  the  house  he  spoke  only 
two  or  three  words  to  defendant,  according  to  the  tes- 
timony of  Edwards,  and  what  these  were  we  are  not 
informed.  According  to  the  female  witnesses,  deceased, 
when  he  came  up,  nodded  and  said  ''howdy.^'  It  is 
not  certain,  by  the  evidence,  to  whom  he  nodded  or 
to  whom  he  said  ''howdy;''  nor  is  it  shown  that  there 
was  anything  peculiar  or  significant  in  the  ''nod.''  De- 
fendant took  no  exception  to  deceased's  conduct  on  that 
occasion;  they  went  out  together  and  helped  to  unload 
the  wagon.  Up  to  this  point  of  time,  there  was  no 
provocation.  But  the  deceased  got  on  his  horse  and 
started   off,  and   very  soon   returned   and   called  for  Ed- 
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wards.  While  conversing  with  Edwards  about  exchang- 
ing brandy  for  bacon,  he  made  the  remark  that  "there 
was  a  fellow  in  the  house  he  would  go  twelve  inches  in 
hell  for/'  The  only  proof  that  defendant  heard  this  re- 
marky  is,  that  it  was  made  within  eight  steps  from  the 
house  in  which  defendant  was  sitting,  and  as  the  distance 
was  such  that  the  remark  might  be  heard,  it  is  in- 
ferred that  he  did  hear  it.  If  this  be  true,  as  signifi- 
cant as  the  language  was,  of  the  malice  of  the  deceased, 
towards  either  the  defendant  or  Tillery — for  both  were 
in  the  house,  and  he  had  the  same  cause  for  hostility  to 
both — ^yet,  the  law  regards  no  language,  however  violent 
or  offensive,  as  sufficient  provocation  for  taking  life. 
But  if  defendant  heard  the  offensive  remark,  the  proof 
shows  that  it  did  not  excite  his  passions  and  impel  him 
to  do  the  killing  under  the  influence  of  passion;  but  he 
rose  from  his  seat  and,  without  getting  his  gun,  step- 
ped to  the  door  and  said  to  the  deceased:  "You  have 
come  for  a  fuss,  and  by  G — d  if  you  don't  mind  you 
can  get  it/'  At  that  time  deceased  was  sitting  on  his 
horse;  he  made  no  demonstration  by  drawing  his  pistol; 
it  does  not  appear  from  the  proof  that  he  knew  defend- 
ant had  a  gun  behind  the  door  in  the  house.  He  re- 
plied: "Just  walk  out  and  you  can  have  it.  I  will 
give  you  more  than  you  can  take  or  carry  off  from 
here."  Without  saying  more,  defendant  retired  from  the 
door,  got  his  gun,  and  returned;  but  even  then  he  did 
not  instantly  fire,  but  said,  "are  you  in  the  same  notion 
still?"  When  the  deceased  saw  defendant  return  with 
his  gun,  bis  only  words  were,  "by  G— ni,  let  it  come," 
and  thereupon  defendant  fired  and  killed  him. 
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There  was  no  manifestation  of  passion  on  the  part 
of  defendant,  and  there  is  nothing  shown  on  the  part 
of  deceased  which  the  law  regards  as  a  sufficient  provo- 
cation. We  are,  therefore,  of  opinion  that  the  killing 
was  with  malice,  unless  the  proof  shows  that  the  de- 
fendant was  in  such  imminent  danger  of  his  life,  or  of 
great  bodily  harm,  as  will  make  the  killing  justifiable 
in  self-defense. 

It  is  insisted  for  defendant,  that  the  facts  in  proof 
bring  this  case  within  the  principle  of  Orainger  v.  Siale^ 
5  Yerg.,  459.  Judge  Catron  stated  the  facts  on  which 
his  opinion  rested,  as  follows:  ''Grainger  used  all  the 
means  in  his  power  to  escape  from  an  overbearing 
bully.  He  was  shuddering  with  fear,  and  his  last 
hope  of  protection  was  defeated  when  Rainey's  door 
continued  closed  against  him.  He  shot  only  to  protect 
his  person  from  threatened  violence,  and  that  great. 
It  was  certain.  Henson  sat  quietly  on  the  fence;  the 
woman  and  Kainey  did  not  open  the  door;  they  no 
doubt  were  afraid  of  Broach,  who  displayed  the  traits 
of  a  reckless  bully,  and  would  have  attacked  Grainger 
the  moment  he  reached  him,  as  well  in  the  house  as 
out  of  it.  From  Henson  no  assistance  could  be  hoped 
for."  Upon  these  facts  Judge  Catron  said:  "Was 
there  malice  prepenoe,  in  this  case  of  homicide,  so  as 
to  exclude  the  benefit  of  clergy  within  the  23  Henry 
8,  c.  1?  Did  Grainger  display  a  cold,  deliberate, 
and  wicked  conduct?  a  heart  lost  to  all  social  order, 
and  &tally  bent  on  mischief?  It  can  not  be  believed. 
He  behaved  like  a  timid,  cowardly  man,  was  much 
alarmed;  in  imminent  danger  of   a  violent  and   instant 
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assault  and   battery^   aad  was  cut  off  from  the  chances 
of  probable  assistance.'^ 

In  the  case  of  Rippy  v.  The  Slate,  2  Head^  218, 
Judge  Caruthers,  after  recognizing  the  doctrine  of  Grain- 
ger V.  The  State,  as  explained  by  that  of  Copeland  v.  The 
State,  7  Hump.,  479,  because  of  the  perversions  and  mis- 
applications of  that  case  by  advocates  and  juries,  pro- 
ceeds to  lay  down  the  law  as  follows:  "The  law  on 
the  subject  is,  that,  to  excuse  a  homicide,  the  danger 
of  life  or  great  bodily  injury,  must  either  be  real  or 
honestly  believed  to  be  so  at  the  time,  and  upon  suffi- 
cient grounds.  It  must  be  apparerU  and  imminenL 
Previous  threats,  or  even  acts  of  hostility,  how  violent 
soever,  will  not  of  themselves,  excuse  the  slayer,  but 
there  must  be  some  words  or  overt  acts  at  the  time, 
clearly  indicative  of  a  present  purpose  to  do  the  injury. 
Past  threats  and  hostile  actions,  or  antecedent  circum- 
stances, can  only  be  looked  to  in  connection  with  pres- 
ent demonstrations  as  grounds  of  apprehension.  To 
constitute  the  defense,  the  belief  or  apprehension  of 
danger  must  be  founded  on  sufficient  circumstances  to 
authorize  the  opinion  that  the  deadly  purpose  then  ex- 
ists, and  the  fear  that  it  will  at  that  time  be  executed. 
The  character  of  the  deceased  for  violence,  as  well  as 
his  animosity  to  the  defendant,  as  indicated  by  words 
and  actions  then  and  before,  are  proper  matters  for  the 
consideration  of  the  jury  on  the  question  of  reasonable 
apprehension.  Even  if  sufficient  cause  to  fear  does 
exist,  but  the  deed  is  not  perpetrated  under  the  appre- 
hension it  is  calculated  to  inspire,  or  the  fear  is  feign- 
ed   or    pretended,    the    defense    will    not    be    available. 
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So  a  case  must  not  only  be  made  out  to  authorize  the 
fear  of  death  or  great  bodily  harm,  but  such  fear 
must  be  really  entertained,  and  the  act  done  under  an 
honest  and  well  founded  belief  that  it  is  absolutely 
necessary  to  kill  at  that  momeiU  to  save  himself  from 
a  like  injury.  It  is  scarcely  necessary  to  remark,  that 
a  real  or  apparent  necessity,  brought  about  by  the  de- 
sign,  contrivance,   or  fault   of  the   defendant,   is  no    ex- 


cuse." 


The  law  as  laid  down  in  Grainger  v.  The  State,  ex- 
plained, analyzed,  and  defined,  in  the  case  of  Hippy  v. 
The  State,  must  govern  the  case  now  before  us.  The 
proof  of  previous  threats  and  hostile  acts  by  the  deceased, 
indicating  feelings  of  settled  animosity,  and  purpose  to 
have  revenge,  for  injuries  alleged  to  have  been  inflicted 
on  him  by  the  defendant,  is  abundant.  His  conduct 
about  a  year  before  he  was  killed,  while  riding  along  the 
road,  repeatedly  drawing  his  pistol,  seeking  persistently 
to  provoke  the  defendant  into  a  difficulty,  shows  clearly 
that  he  was  then  filled  with  hatred  towards  the  defend- 
ant, and  eager  for  a  pretext  to  take  his  life.  His  acts 
afterwards,  at  Pleasant  Plains,  when  the  defendant  escap- 
ed from  his  violence  by  deserting  his  own  house,  show 
that  there  was  no  abatement  of  his  hostility  to  the  de- 
fendant. His  conduct  on  that  occasion,  as  well  as  other 
evidence,  shows  that  when  drunk,  he  was  a  most  violent, 
reckless  and  dangerous  man. 

The  fact  that  his  hostility  towards  the  defendant  was 
manifested,  in  this  violent  and  dangerous  manner,  while 
he  was  drinking,  furnishes  strong  evidence  that  his  hatred, 
and  his  desire  for  revenge,  were   entertained  and  cherish- 
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ed  in  his  sober  moments.  His  declarations  at  the  still- 
house,  and  just  before  his  death,  indicate  di^^inctly  a  con- 
tinuance of  his  revengeful  purpose.  That  he  was  a  vio- 
lent, dangerous  man,  when  drunk,  however  harmless  and 
peacable  he  may  have  been  when  sober,  we  are  fully  sat- 
isfied. The  proof  is  clear,  that  for  about  a  year  the  de- 
fendant had  been  apprized  of  the  violent  hatred  which 
the  deceased  entertained  towards  him.  It  is  also  in  proof, 
that  he  was  informed  of  the  alleged  ground  of  the  de- 
ceased's hostility.  But  there  is  nothing  in  the  evidence, 
showing  whether  defendant  was  guilty  of  the  outrage 
complained  of  by  the  deceased  or  not;  nor  is  there  any 
thing,  showing  that  defendant  ever  sought  to  explain  the 
matter,  or  to  relieve  the  deceased  of  his  suspicions.  But 
it  is  in  proof,  that  he  knew  of  the  deceased's  hostility, 
and  its  alleged  cause,  and  also,  that  the  deceased  was  a 
dangerous  man  in  liiiuor.  He  was  so  well  apprized  of 
these  things,  that  when  the  deceased  approached  him  at 
the  still-house,  and  gave  him  the  look  described  by 
the  witness,  drank  the  vulgar  toast,  and  struck  the 
proof  vial  in  his  hand,  defendant  at  once  understood 
these  things  as  being  "pitched"  at  him.  To  avoid  a 
difficulty,  he  went  to  Edwards'  house,  where  he  had 
previously  left  his  gun. 

That  one  inducement  with  him  to  go  to  Edwards' 
house  was,  that  his  gun  was  there,  we  think  may  be 
fairly  inferred,  from  the  fact,  that  as  soon  as  he  reach* 
ed  there,  he  got  his  gun,  called  for  powder,  and  sat 
down  to  put  it  in  order;  and  from  the  fact,  also,  that 
he  informed  the  women  at  the  house,  of  the  difficulty 
he    apprehended,    and   his    purpose  to  kill  the    deceased 
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if  he  came  there.      He  evidently   apprehended   that   the 
deceased  would  come,  and  he  determined  to  be  prepared. 

In  view  of  the  known  violence  of  deceased's  charac- 
ter, when  drunk,  and  of  deceased's  known  anxiety  to  get 
defendant  into  a  difficulty,  we  see  nothing  which  was 
either  imprudent  or  wrong  in  the  fact,  that  the  defend- 
ant left  the  still-house,  went  to  Edwards'  house,  and  put 
his  gun  in  order.  While  we  discover  nothing  indicat- 
ing cowardice,  on  the  part  of  defendant  in  leaving  his 
house  at  Pleasant  Plains,  or  the  still-house,  to  avoid 
the  drunken  violence  of  the  deceased,  we  can  well  un- 
derstand, that  even  a  brave  man  would  have  fears  from 
such  an  enemy  as  deceased  is  shown   to  have  been. 

That  defendant  had  fears  of  the  deceased,  and  had 
good  reason  to  have  fears,  we  think  the  proof  fully 
establishes.  But  the  important  question  now  presents 
itself,  did  he  really  entertain  the  fear  of  death  or  great 
bodily  harm  at  the  time  he  fired  the  gun  and  did  the 
killing?  and  did  he  shoot  under  an  honest,  and  well 
founded  belief,  that  it  was  absolutely  necessary  for  him 
to  kill  the  deceased  at  that  moment,  to  save  himself 
from  a  like  injury?  To  make  out  his  justification,  all 
these  things  must  concur.  It  is  not  enough,  that  de- 
fendant honestly  believed  that  his  own  life  was  in  dan- 
ger, or  that  he  was  in  danger  of  great  bodily  harm 
from  the  deceased,  at  some  future  time;  but  he  must 
have  believed  that  the  danger  was  real  ai  the  time;  that 
it  was  apparent  and  imminent.  There  must  have  been 
words  or  overt  acts  at  the  time  of  shooting,  clearly  in- 
dicative of  a  present  purpose,  on  the  part  of  the  deceas- 
ed, to  take  his  life  or  do  him  great  bodily  harm. 
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The  proof  is^  that  after  arranging   his  gun,  at  Ed- 
wards'   house^    he    set  it    behind    the   door.      After  the 
deceased  came  to  the  house^  he  made  no  hostile  demon- 
stration.     He    refused    to  go  homo,  when    Edwards   ad- 
vised it,  but  there  is   more  probability  that  he   declined 
because  he  wanted  more  brandy  as  he  said,  than  that  his 
purpose  in   going  to  the   house  was  to  have  a  difficulty 
with   defendant.      He  aided  defendant,  Edwards  and  Til- 
lery  in  unloading  the  wagon.      He  did  nothing  and  said 
nothing  offensive  or  indicative  of  any  purpose  to  attack 
defendant.      He  had  his  six  shooter  in   his  pocket,   but 
it  remained  there.      When  Edwanls  gave  deceased  anoth- 
er  drink,  he  got  on  his  horse  and  rode  off.      Defendant 
and   Tillery   went  into  the  house.      In  a  short  time  de- 
ceased rode  back    within   eight  steps  of  the  house,  and 
called   for    Edwards.      They    were    conversing    about  an 
exchange    of    brandy  and    bacon,   and   in   that  conversa- 
tion, the   deceased  manifested    his  hatred    for  defendant, 
and  his  anxiety  for  revenge,  by  violent  language  already 
quoted.      At  that  time   defendant  and   Tillery  were  both 
in  the  house.     There  was  nothing  in  the  language,  which 
indicated  any   present  purpose  to  disturb  the  defendant. 
It  was  strongly  indicative  of  his  hostility,  and  his  anx- 
iety   for    revenge.      If   it    was    heard  by    defendant,   he 
could  not-  have    inferred  that  he  was    in    danger  of  an 
immediate    attack.      If   he  did   so    understand    the  lan- 
guage, when  he  stepped  to  the  door  and  saw  the  decea.s- 
ed  sitting   on   his  horse,  with   no   pistol    drawn,  and  no 
indication  of    an  intended   attack,  with    Edwards   stand- 
ing by  him,    he    could   not  have    believed   that  he  was 
in    imminent    danger.      But  he    probably    did    suppose, 
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that  the  deceased  had  returned  for  a  difficulty,  for  he 
said  to  the  deceased:  "You  have  come  for  a  fuss,  and 
by  G-d,  if  you  don't  mind  you  can  have  it."  This 
remark,  as  far  as  we  can  see,  was  provoked  by  no  word 
or  action  of  the  deceased.  Edwards  proves,  that  at  the 
time  defendant  made  the  remark,  "you  have  come  for 
a  fuss,  and  by  G-d,  if  you  don't  mind  you  can  get  it,'' 
the  deceased  "had  not  said  any  thing  to  defendant,  or 
about  defendant;  that  is,  did  not  mention  defendant's 
name."  But  defendant  assumed  that  deceased  had  re- 
turned for  a  fuss,  and  being  well  prepared,  he  deter- 
mined to  bring  the  matter  to  an  issue  at  once,  by  telling 
deceased,  "if  he  did  not  mind  he  could  have  it."  The 
response  of  the  deceased  was,  "just  walk  out  and  you 
can  have  it;  I  will  give  you  more  than  you  can  take 
or  carry  off  from  here."  The  question  here  arises, 
was  defendant  then  in  such  imminent  danger,  that,  for 
the  preservation  of  his  own  life,  it  was  absolutely  neces- 
sary that  he  should  return  into  the  house,  and  get  his 
gun  from  behind  the  door,  and  step  out  and  shoot  de- 
ceased? When  the  deceased  responded  to  him  and  in- 
vited him  out,  he  seemed  to  understand  defendant's 
remark  as  a  banter  or  challenge;  he  said,  "just  walk  out 
and  you  shall  have  it;"  but  he  remained  on  his  horse 
and  made  no  demonstration  of  getting  ready,  by  draw- 
ing his  pistol,  or  otherwise. 

The  defendant  was  in  no  danger,  when  he  was  stand- 
ing in  the  door,  talking  to  deceased.  It  was  only  on 
condition  that  he  would  walk  out,  that  deceased  pro- 
posed to  let  him  have  a  fuss.  He  liad  no  weapon 
drawn,  and  made  no  attempt    to  draw  one.      Much  le:$s 
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was  defendant  in  any  danger,  after  he  returned  into  the 
house.  The  deceased  could  not  then  hurt  him;  if  he 
had  dismounted  and  attempted  to  enter  the  house,  with 
his  drawn  weapons,  the  danger  might  then  have  been 
real,  apparent  and  imminent.  But  no  such  thing  occur- 
red. He  remained  on  his  horse,  with  his  pistol  in  his 
pocket,  when  defendant  returned  with  his  gun,  and 
stepped  on  the  puncheons.  He  was  in  no  danger  then, 
real,  apparent  or  imminent;  for  he  then  saw  deceased 
on  the  horse,  with  no  pistol  in  his  hand.  In  this  situ- 
ation, with  the  deceased  completely  in  his  power,  he 
asks  him,  "are  you  in  the  same  notion  still ?^'  When 
the  deceased  saw  him  return  with  his  gun,  his  only 
response  to  the  question,  was,  "Let  it  come.''  The  de- 
fendant instantly  fired,  and  the  deceased  was  dead  in  a 
minute — his  pistol  still  in  his  pocket. 

That  the  defendant  did  the  killing  under  an  appre- 
hension, honestly  entertained,  that  the  deceased  might,  or 
would,  in  some  of  his  drunken  moments,  gratify  his 
thirst  for  his  blood,  we  think  the  proof  fully  shows; 
but  that  at  the  time  of  the  killing,  he  was  in  any  dan- 
ger whatever  of  then  losing  his  life,  or  that  he  so 
believed,  the  pixwf  wholly  feils  to  show. 

We  are,  therefore,  of  the  opinion  that  the  verdict  is 
8ust:uned  by  the  evidence,  and  we  affirm  the  judgment 
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Frank  Riddle  v.  The  State. 

1.  Indictment.     Technical  words,    FeUmumdy.    An  indictment  for  murder 

18  good  without  the  use  of  the  vrorda  felonumsly  or  unlawfully. 

2.  New  Trial.    Juror  disqualified.    Affidavits,    The  Circuit  Court  refused 

a  new  trial  upon  affidavits  showing  that  a  juror  made  statements  be- 
fore the  trial  showing  that  he  had  formed  and  expressed  an  opinion, 
and  was  otherwise  prejudiced  against  the  prisoner,  though  it  was  not 
shown  upon  what  ground  the  opinion  was  based ;  nor  was  it  shown  what 
he  stated  on  his  examination  as  a  juror,  no  evidence  being  introduced 
on  the  part  of  the  State  to  explain  the  facts;  held,  error. 


PROM   MAURY. 


Circuit  Court,   May  Term,   1871,    Wm.    P.  Martin, 
J.,  presiding. 

W.  J.  Webster,  for  the  prisoner,  cited,  to  the  de- 
fect in  the  indictment,  ImcIus  Witt  v.  The  StaiCy  6  Cold., 
6;  WilliamB  v.  The  State,  8  Hum.,  595;  7  Cold.,  78; 
Code,  4597,  4598,  4599;  Chitty,  163;  4  Bl.  Com.,  807; 
2  Hum.,  78;  10  Hum.,  120.  As  to  the  prejudice  of 
jurors,  Brakefield  v.  The  State,  1  Sneed,  215;  Mann  v. 
The  State,  3  Head,  370;  Troxdak  et  al.,  v.  The  StatCy  9 
Hum.,  416;  Cooke,  315;  3  Haywood,  159;  4  Hum., 
27;  2  Head,  520;  3  Head,  87. 

A.  C.  HiCKEY,  on   the  same  side:     The  indictment 

is   defective,   because  it  does   not  charge    to    have  been 

committed   either   feloniously    or   unlawfully:     Arch.    Cr 

PL,  42;   2  Hum.,  78;    10    Hum.,  120;   11   Hum.,   167 

6   Cold.,   6;   8    Hum-,  585;    Chitty 's  Crim.    Law,    242 
26 
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Bouv.  Law  Die,  vol.  1,  517.  As  to  the  word  felo- 
niously:    BtJidd  V.  StdtCj  3  Hum.,  483. 

Fair  and '  impartial  trial :  Bill  of  Rights,  s.  9 ;  Al" 
fred  V.  State,  2  Swan,  581;  Moses  v.  StaUy  11  Hum., 
232;  10  Hum.,  456;  Henry  y.  State,  4  Hum.,  270;  Mo- 
Gowan  v.  State,  9  Yer.,  184;  Payne  v.  State,  3  Hum., 
376;  Brakefield  v.  State,  1  Sneed,  215;  1  Swan,  61;  3 
Head,  373. 

The  onvs  is  not  upon  the  prisoner  to  show  that  the 
verdict  was  improper,  if  the  juror  is  shown  to  be  in- 
competent:   Sam  \*  StaJte,  1  Swan,  61. 

The  Court  should  have  charged  on  all  material 
points  in  the  record:     2  Swan,  237;   4  Cold.,  190. 

Attorney  General  Heiskell  and  Myers,  for  the 
State,  cited  Williams  v.  State,  3  Heis.,  37;  Dillard  v.  State, 
3  Heis.,  260;  and  attacked  the  case  of  Witt  v.  State,  6 
Cold.,  6,  as  being  decided  without  reference  to  the  Code. 

The  word  felonious  does  not  occur  in  the  definition  of 
murder,  Code,  4597.  The  Code  does  not  declare,  as  the 
act  of  1829  did,  that  the  offenses  described  therein  are 
felonies.  Felony  is  a  word  of  unknown  meaning:  1 
Arch.,  1 ;  Russ.  on  Cr.,  43.  It  will  not  supply  the  word 
maliciously:    KUlenbeck  v.  State,   10   Md.,   431;    State  v. 

Gove,  ;  Staie  v.  Cord,  34  N.  H.,  510;  Bex  v.  Turner, 

1  Moody,  C.  C,  239. 

The  Code,  5115,  dispenses  with  technical  words,  and 
declares  that  it  is  not  "necessary  or  proper"  to  use 
words  "not  essential  to  constitute  the  offense."  The 
essentials  to  constitute  murder  are,  1  willful,  2  deliberate, 
3  malicious,  4  premeditated,  killing.      If  felonious  adds 
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anjthing  to  these^  it  adds  what  is  not  esaentiaL  If  it 
adds  nothiDg  to  the  meaning,  it  is  useless  repetition,  or 
nonsense.  Every  unlawful  killing,  with  malice,  is  mur- 
der; but  these  circumstances  are  matters  &r  beyond  ttn- 
lawfulnes€y  and  necessarily  include  it.  Cited  Anderson  v. 
Slate,  6  Ark.,  444. 

Courts  may  modify  forms:  Lamden  v.  Stale,  6  Hum., 
83;  12.  V.  Mosley,  2  Arch.,  888,  n.;  where  an  order  of 
Lawrence,  J.,  is  recognised  as  an  authority  for  changing 
the  form  of  an  indictment. 

Indictment  may  follow  statute:  l^cUe  v.  Ladd,  2  Swan, 
226.  Improvements  are  to  be  &vored:  Ishqm  v.  State, 
1  Sneed,  115. 

On  the  competency  of  the  jury,  they  cited  Norfket^s 
Com,  4  Sneed,  342,  where  it  was  held  to  be  error  to 
discharge  a  juror,  unless  it  appeared  that  he  had  formed 
his  opinion  from  more  than  rumor :  Major's  case,  lb.,  608^ 
Mann's  case,  3  Head.,  375,  is  full  on  this  question^ 
Biddle^s  affidavit  in  this  case  shows  that  the  juror  quaU^ 
fied  himself  on  bis  examination.  It  does  not  show  that 
he  did  not  make  a  statement  consistent  with  the  affi- 
davits as  to  his  declaiations.  The  Judge  below  heard 
the  whole  case,  and  acted  upon  that.  This  court  has  no 
information  what  appeared  on  tiie  %mr  dire.  It  can  not 
see  that  there  is  error.  Reviewed  Howerton's  case, 
Meigs,  262;  Troxdale  v.  State,  9  Hum.,  416;  Brake- 
field's  case,  1  Sneed,  215;  Norjket  v.  State,  4  Sneed,  342; 
Mann  v.  State,  3  Head.,  373. 

The  error  must  appear:  Ewell  v.  State,  6  Yer.,  374; 
MeClure  v.  State,  1  Yer.,  206;  Jamigan  v.  Mairs,  1  Hum.,. 
479 ;  Nolen  v.  Wilson,  5  Sneed,  340,  and  cases  there  oitedj 
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Large  v.  Dennis,  5  Sneed,  597;  Currier  v.  Bank  of  Lou- 
ismUe^  5  Cold.,  464;   hham  v.  Statty  1  Sneed,  114,  115. 

Cited  numerous  authorities  from  other  States,  to  the 
point  that  objection  to  a  juror  propter  defectum,  is  no 
ground  for  a  new  trial;  and  from  this  State,  McClure 
V.  The  State,  1  Yer.,  213,  214;  6  Yen,  375;  OUUapie 
V.  The  State,  8  Yen,  507;  1  Hum.,  258,  259;  10  Yer., 
530. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error,  with  one  Griffin,  was  indicted 
in  the  Circuit  Court  of  Maury  county,  for  the  murder 
of  Samuel  Friedman. 

That  part  of  the  indictment  necessary  to  be  remarked 
upon,  is  in  the  language;  "Did  willfully,  deliberately, 
premeditatedly,  and  of  their  malice  aforethought.*' 

There  was  a  severance,  the  plaintiff  was  put  upon  his 
trial,  convicted  of  murder  in  the  first  degree,  and  sen- 
tenced to  be  hung.  There  were  motions  for  a  new  trial, 
and  in  arrest  of  judgment;  both  having  been  overruled, 
an  appeal  was  taken  to  this  court. 

It  is  first  objected,  that  the  court  erred  in  overruling 
the  motion  in  arrest  of  judgment,  because  neither  the 
word  unlawfully  nor  feloniously,  is  used  in  the  indict- 
ment, describing   the   crime. 

The  statute  describing  murder  in  the  first  degree  is 
as  follows: 

"Every  murder  perpetrated  by  means  of  poison,  lying 
in  wait,  or  by  any  other  kind  of  willful,  deliberate,  ma- 
licious and  premeditated  killing;  or  committed  in  the 
perpetration  of,  or  in  the  attempt  to  perpetrate,  any  ar- 
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son,  rape,  robbery,  burglary  or  larceny,  is  murder  in  the 
first  degree:"  Code,  4698.  At  common  law,  there  is 
but  one  kind  of  murder.  Our  statute  has  divided  and 
defined  murder  into  two  kinds.  The  seeming  difficulty, 
presented  in  argument  upon  the  phraseology  of  the  in- 
dictment, comes,  it  occurs  to  us,  of  an  oversight  of  the 
history  of  the  crime  of  murder,  and  the  reasons  for  the 
practice  of  the  courts  in  several  ages  in  its  trial. 

Blackstone,  B.  4,  p.  194,  says:  "The  name  of  mur- 
der, as  a  crime,  was  anciently  applied  only  to  the  secret 
killing  of  another,  which  the  word  rnoerda  signifies  in  the 
Teutonic  language,  and  it  was  defined,  ^homiddium  quod 
nvJlo  mdente,  nullo  sciente,  dam  perpetratur/  for  which  the 
vill  wherein  it  was  committed,  or  if  that  were  too  poor, 
the  whole  hundred,  was  liable  to  a  heavy  amercement, 
which  amercement  itself  was  also  denominated  murdrum. 
This  was  an  ancient  usage  among  the  Goths  in  Sweden 
and  Denmark,  who  supposed  the  neighborhood,  unless 
they  produced  the  murderer,  to  have  perpetrated,  or  at 
least  connived  at,  the  murder;  and,  according  to  Bracton, 
was  introduced  into  this  kingdom  by  King  Canute,  to 
prevent  his  countrymen,  the  Danes,  from  being  privily 
murdered  by  the  English,  and  was  afterwards  continued 
by  William  the  Conqueror,  for  the  like  security  to  his 
own  Normans;  and  therefore,  if,  upon  inquisition  had,  it 
appeared  that  the  person  found  slain  was  an  Englishman, 
the  presentment  whereof  was  denominated  englescherie,  the 
country  seems  to  have  been  excused  from  this .  burthen. 
But  this  difference  being  totally  abrogated  by  Stat.  14, 
Edward  3,  c.  4,  we  must  now,  as  observed  by  Staun- 
forde,  define    murder  in   quite    another    manner,  without 
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regarding  whether  the  party  slain  was  killed  openly  or 
secretly,  or  whether  he  was  of  English  or  foreign  extrac- 
tion." 

We  think  there  can  be  no  reasonable  doubt  of,  or  ob- 
jection to,  the  authority  of  the  law-making  power  in  the 
State  to  create  new  offenses,  re-defining,  or  re-describing, 
those  of  the  common  law,  by  adding  to,  or  taking  from, 
the  ingredients  required  by  it,  thereby  making  the  offense 
a  statutory  one.  And,  while  we  have  appropriated  by 
statute  Sir  Edward  Coke's  general  description  of  murder 
in  almost  identical  terms,  changing  them  barely  for  adapt- 
ation to  our  peculiar  institutions,  still  we  have  gone  fur- 
ther, and  in  specific  language,  described  murder  in  the 
first  degree,  thereby  totally  abrogating  the  use  of  such 
descriptive  forms  of  the  common  law,  and  of  other  States, 
as  are  not  preserved  by  our  statute,  and  making  it  neces- 
sary only  to  describe  the  crime  in  the  words  pf  the 
statute,  or  in  words  of  equivalent  or  more  comprehen- 
sive import.  We  have  arrived  at  this  conclusion  through 
a  reasoning  suggested  by  the  common  law. 

There  is  no  error  in  overruling  the  motion  in  arrest 
of  judgment. 

It  is  next  objected:  The  court  should  have  granted  a 
a  new  trial,  because  of  the  incompetency  of  the  juror, 
Brichard  Burnet.  In  support  of  this  objection,  the  affi- 
davit of  A.  O.  P.  Nicholson,  Jr.,  is  relied  upon,  and  is 
as  follows:  '^That  Richard  Burnet,  who  sat  as  a  juror  on 
the  trial  of  Franklin  Riddle,  who  was  tried  for  murder 
at  the  present  term  of  this  court,  had,  previous  to  said 
trial  of  defendant,  expressed  an  opinion  that  said  Riddle 
was  guilty,  and  should  be  hung.      He  also  expressed  an 
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opinion  that  Kiddle  had  stolen  a  mule  from  him,  and 
then  detailed  some  of  the  circumstances  of  the  case  against 
Kiddle  for  murdering  the  pedlar,  and  expressed  the  opin- 
ion above  referred  to,  to  affiant,  in  conversation  about  the 
case;  that  he  did  not  communicate  the  above  facts  until 
after  the  trial  of  the  case,  either  to  the  defendant  above 
referred  to,  or  his  counsel.'^ 

In  answer  to  this,  it  is  insisted  that,  as  the  record 
shows  that  the  juror  qualified  himself  on  his  voir  dire, 
the  law  presumes  that  he  did  so  by  a  statement  of  his 
condition,  making  known  his  convictions  and  the  reasons 
thereof.    We  can  not  agree  to  this  conclusion. 

The  constitution  guarantees  to  the  accused,  in  all  crim- 
inal prosecutions  by  indictment  or  presentment,  a  speedy, 
public  trial,  by  an  impartial  jury;  and  while  this  provis- 
ion has  been  interpreted  not  to  exclude  as  a  juror  a  party 
who  has  formed  or  expressed  an  opinion  from  rumor,  but 
is  able  to  divest  himself  of  all  prejudice  and  influence  of 
such  opinion,  (a  rare  ability  of  difficult  exercise,  and  more 
difficult  to  be  understood;)  still,  the  qualification  of  the 
juror  is  an  affirmative  proposition,  held  and  to  be  made 
good  by  the  State,  and  we  dare  not  presume  its  correct- 
ness as  against  the  life  or  liberties  of  a  citizen,  especially 
when  a  strong  prima  faoie  case  is  made  against  it,  and 
no  effort  to  sustain  it. 

If  it  had  appeared  that  the  juror  did,  upon  his  voir 
dire,  qualify  himself  under  the  rule  already  stated,  still 
he  would  have  come  under  the  rule  that  jurors  may  be 
challenged,  propter  qffeotum,  for  suspicion  of  bias  or  par- 
tiality, or  for  a  cause  carrying  with  it  ptima  facie  evi- 
dence of  malice  or  favor. 

While  the  juror  might  have  qualified  himself  by  re- 
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sponses  to  the  usual  questions  touchiug  opinion  based  upon 
rumor,  yet  he  has  malice  toward  the  accused,  predicated 
of  the  fixed  conviction  that  he  had  stolen  his,  the  juror^s, 
property.  With  a  juror  so  circumstanced,  we  are  not 
prepared  to  hold  the  prisoner  could  have  that  impartial 
trial  assured  to  him  by  the  Constitution. 
Reverse  the  judgment. 


Philip  Maples  v.  The  State. 

1.  Indictment.    Entry  of  finding  and  return.    The  entry  of  record  of  the 

return  of  the  indictment  into  court  is  sufficient,  without  showing  that 
it  waa  into  (^en  court. 

2.  Venue.     Proof  of      Venue  may  be  proved  by  reasonable  inference 

from  facts  shown. 

3.  Poison.    Proof  of.    On  a  trial  for  poisoning,  proof  that  the  party  in- 

jured was  poisoned  with  a  drug  named,  is  sufficient  to  show  that  the 
drug  used  was  poison. 

4.  Confessions.    Inducements  to  confess,  &c.    Where  the  prisoner,  on  his 

arrest,  was  told  by  one  of  the  arresting  party,  "we  know  that  you  are 
not  at  the  head  of  this,  and  if  you  will  tell  all  about  it,  it  will  be  beet 
for  you,  and  may  release  you ;"  whereupon  the  prisoner  confessed ;  and 
on  the  next  day,  he  went  to  a  witness  who  did  not  have  charge  of  the 
prisoner,  and  said  he  wanted  to  make  a  statement  or  confession  about 
it,  when  he  wa«  told  that  he  could  not  be  compelled  to  tell,  and  if  he 
did,  he  must  do  it  voluntarily,  and  that  his  statements  would  be  evi- 
dence against  him;  the  confession  made  to  the  latter  was  held  admis- 
sible. 
Cases  cited :  Fields  v.  StatCy  Peck,  143 ;  Deaiheridge  v.  State,  1  Sneed,  75 ; 
McOlothlin  V.  State,  2  Cold.,  223. 


FROM   GILES. 


Circuit   Court,   August  Term,  1871.      Wm.  P.  ^£ab- 

TIN,  J. 
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Jas.  M.  Quarles,  for  the  prisoner,  in  addition  to 
the  points  noticed  by  the  Court,  objected  that  the  bill  of 
exceptions  stated,  that  the  judge  in  his  charge  read  to 
the  jury  sec.  4626  of  the  Code,  but  did  not  set  it  out  in 
his  charge. 

Attorney  General  Heiskell,  for  the  State. 
Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The   prisoner   was   indicted    in   the   Circuit  Court   of 
Giles    county,  for    an   attempt  to   commit   the   cfime   of 
murder  in  the  first  degree,  on  Richard  Allen,  by  admin- 
istering "a  certain  deadly  poison  called  strychnine.'^ 

He  was  convicted  and  sentenced  to  the  penitentiary 
for  three  years;  and  brings  his  case  to  this  court  by 
appeal,  in  the  nature  of  a  writ  of  error. 

The  first  objection  relied  on  is,  that  the  indictment 
is  not  shown  to  have  been  returned   into  open  Court. 

The  answer  to  this  is,  that  it  does  appear  that  "the 
grand  jurors  aforesaid  returned  into  court  an  indictment 
against  Philip  Maples  for  an  attempt  to  commit  murder 
in  the  first  degree,  in  words  and  figures  as  follows,'^ 
&c.  We  can  not  well  understand  how  this  could  have 
been  done,  unless  the  court  had  been  in  session.  They 
might  have  returned  it  to  the  Clerk's  office,  or  into  the 
court  room,  without  this;  but  not  into  court,  unless  the 
court  had  been  open. 

The  next  objection  is,  that  there  is  no  proof  show- 
ing that   the  offense  was  committed  in  Giles  county. 

There  is  nothing  in  this  objection,  as  we  think  the 
proof   does    show    the    offense    was    committed  in    that 
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county.  Dr.  Beatty  proves,  that  he  resides  in  Elkton, 
Giles  county ;  had  a  negro,  he  says,  "in  my  employment, 
in  May,  1870,  named  Richard  Allen,  who  stayed  in  a 
cabin  in  the  yard;  was  called  up  to  see  the  negro, 
and  found  him  in  the  cabin,"  &c  The  fair  construc- 
tion of  this  language  is,  that  this  occurred  at  his  resi* 
dence  in  the  county  as  stated,  especially  as  no  effort  is 
made  to  prove  the  contrary. 

It  is  then  insisted  in  argument,  that  there  is  no 
proof  that  strychnine  is  poison.  The  witness.  Dr.  Beatty, 
however,  states  distinctly,  after  giving  the  symptoms 
which  he  observed,  that  he  was  satisfied  he  had  been 
poisoned  by  strychnine.  How  a  man  can  be  poisoned 
by  strychnine,  and  yet  strychnine  not  be  a  poison,  we 
have  been  unable  to  see. 

The  point,  however,  most  seriously  pressed  on  us  for 
reversal,  is,  that  certain  confessions  made  to  Dr.  Beatty 
by  the  prisoner,  were  improperly  admitted. 

The  facts,  as  detailed  by  the  witness,  are,  that  ''the 
next  morning  after  the  poisoning  occurred.  Dr.  Beatty 
went  to  the  magistrate's  office,  where,"  he  says,  "he 
found  the  prisoner  under  arrest,  as  well  as  Dick  Brown, 
another  negro  implicated  in  the  poisoning.  They  were 
about  to  go  into  the  trial  or  investigation  of  the  matter, 
when  Maples  came  up  to  me  and  said  he  wanted  to 
make  a  statement  or  confession  to  me  about  it;  that 
he  wanted  to  tell  me  all  about  it  I  told  him  he 
was  not  bound  to  do  so,  and  could  not  be  compelled 
to  do  it;  and  if  he  did  tell  it,  he  must  do  so  vol- 
untarily; and  I  stated  to  him  that  any  admissions  he 
might    make    would  be  testimony  against  him  on  final 
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trial,  but  he  said  he  wanted  to  tell  it''  At  this  point 
ooansel  for  the  prisoner  objected  to  the  witness  making 
any  statement  as  to  a  confession  made  bj  the  prisoner^ 
and  offered  to  introduce  witnesses  (one  of  them  being 
one  of  the  State  witnesses^  then  under  the  rule)  to 
show  that  the  alleged  confession  was  made  under  such 
circumstances  that  it  ought  not  to  go  before  the  jury^ 
and  could  not  be  used  as  evidence.  The  court  over- 
ruled the  objection^  refusing  to  suspend  the  examination 
of  the  witness^  and  permit  the  introduction  of  such 
testimony,  but  allowed  the  confession  to  go  to  the  jury, 
ruling  that  if  afterwards  the  prisoner  could  show  that 
the  confession  was  made  under  such  circumstances  as 
rendered  it  incompetent,  the  court  could  withdraw  it 
from  the   jury. 

A  remark  of  the  court  in  the  case  of  State  v.  Fieldf, 
Peck  R.,  p.  143,  is  relied  on  to  sustain  this  objection. 
It  is  as  follows:  ''It  is  the  opinion  of  the  court,  that 
testimony  should,  in  sound  discretion,  be  inquired  into^ 
with  a  view  to  its  competency,  and  rejected,  rather  be- 
fore it  is  stated  to  the  jury  by  the  witness,  than  after- 
wards, for  fear  of  impressions  that  can  not  be  effaced, 
after  the  evidence  should  be  decided  to  be  incompetent 
and  improper  for  the  jury  to  hear.*'  This  rule  we 
think  a  sound  one,  and  feel  no  disposition  to  change  it; 
but  still,  under  the  rule,  it  is  a  matter  of  sound  discre- 
tion in  the  presiding  Judge,  and  one  which,  in  the 
practical  administration  of  justice,  can  be  safely  confided 
to  him;  and  we  could  not  reverse  a  case  where  such 
discretion  has  been  exercised,  unless  we  could  see  that 
it    has  been  abused,   and  exercised  to  the    injury  of  a 
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prisoner^  under  circumstanoes  unwarrantable  and  im- 
proper.     We  do  not  think   this   is  such   a  case. 

S.  Denivant  was  introduced  in  the  progress  of  the 
trial,  for  the  prisoner,  who  stated  that  he  helped  to 
arrest  the  prisoner  on  the  night  of  the  alleged  poison- 
ing; helped  to  guard  him  that  night;  that  Mr.  Baugh 
commenced  talking  to  him,  and  said,  ^^we  know  that 
you  are  not  at  the  head  of  this,  and  if  you  will  tell  all 
about  it^  it  will  be  best  for  you,  and  it  may  release 
you.^^ 

Thereupon  the  prisoner  made  a  confession  of  it  to 
Mr.  Baugh;  says  he  was  not  present  the  next  morning 
when   Dr.  Beatty  talked   with  the  prisoner. 

The  counsel  of  the  prisoner  then  moved  the  court 
to  withdraw  from  the  jury  any  evidence  of  the  confes- 
sion made  to  Dr.  Beatty,  previously  referred  to  in  this 
opinion.      The   court   refused  to   do  so. 

The  rule  of  law  on  the  subject  of  admission  of 
confessions  is,  perhaps,  as  well  stated  by  this  court,  in 
case  of  Deathridge  v.  The  State,  as  it  can  be  found 
anywhere.  It  is:  "If  a  confession  be  free  and  vol- 
untary, if  it  appear  to  proceed  merely  from  a  sense  of 
guilt,  and  not  from  the  influence  of  hope  or  fear  in  any 
degree,  it  is  competent  evidence.  Great  weight  is  due 
to  a  confession  of  this  kind;  for  we  are  to  presume,  in 
the  absence  of  influence  or  motive,  a  person  who  is  inno- 
cent of  crime  will  not  confess  himself  guilty.  But  if 
the  confession  be  the  result  of  hope  or  fear,  induced  or 
excited  by  a  person  having  power  over  the  prisoner,  it 
becomes  incompetent;  for  in  such  case  it  can  have  no 
tendency  to  prove  the  prisoner  is  guilty  of  the  crime." 
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The  case  of  MeGlothlin  and  Burdin  v.  The  State  is 
cited  to  sustain  the  objection  here  relied  on.  That  was 
a  very  different  case  from  this,  for  the  confession  was 
made  to  the  magistrate  with  the  threats  and  promises  be- 
ing uttered  almost  at  the  time  the  confession  was  made; 
in  fact  the  court  say  "they  were  continued  from  the  time 
of  the  arrest,  during  the  trial,  during  the  time  they 
were  making  the  confessions,  and  up  to  the  time  of 
their  conviction.'^  Under  these  circumstances,  the  con- 
fessions were  clearly  extorted,  and  not  voluntary,  and 
were   properly   excluded. 

But,  in  this  case,  the  confession  was  made  to  Dr. 
Beatty,  about  9  o'clock  next  morning  after  he  had 
confessed  to  Baugh.  Dr.  Beatty  did  not  have  charge 
of  him;  had  just  come  to  the  place  of  trial;  probably 
knew  nothing  of  the  promises  made,  or  of  the  confessions. 

The  prisoner  went  to  him  voluntarily,  and  told  him 
he  wanted  to  make  a  statement  to  him  about  it.  He 
told  the  prisoner  he  was  not  bound  to  do  so,  could 
not  be  compelled  to  do  it,  and  if  he  did  he  must  do 
it  voluntarily,  and  that  what  he  said  would  be  used 
as  testimony  against  him  on  final  trial;  but  prisoner 
said   he   wanted   to   tell   it,   and   did   so. 

We  think  in  such  a  confession  we  have  all  the 
guaranty  for  its  truthfulness  that  can  be  had  in  such 
a  case.  We  see  it  was  voluntary,  after  being  warned 
of  the  consequences  and  informed  of  his  rights,  and 
that  he  could  not  be  compelled  to  do  so.  Yet,  with 
all  this,  he  insisted  on  making  the  confession.  We 
can  see  no  rule  of  law  on  which  such  a  confession 
can   be  excluded.      The  witness    seemed  to   have  acted 
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in  the  humane  spirit  of  the  law^  requiring  oonfessions 
to  be  voluntary,  and  even  giving  the  party  full  knowl- 
edge of  his  rights,  and  warning  him  of  the  danger 
that  such  confession  would  -be  used  against  him  on 
final  trial,  so  that  he  had  no  inducement  or  advantage 
held  up  to  him;  on  the  contrary,  the  opposite  efiect 
clearly  presented.  Such  a  confession  is  clearly  com- 
petent 

We  may  add,  that  the  prisoner's  guilt  is  proven 
beyond  all  doubt  or  question,  and  we  affirm  the  judg- 
ment of  the  court. 


Calvin  Logston  v.  The  State. 

1.  Change  op  Venue.    Order  for.    On  the  entry  of  the  order  changing 

the  venue  in  a  criminal  case,  the  jurisdiction  of  the  court  to  which  the 
venue  is  changed  attaches,  suhject  to  the  right  of  the  court  making  the 
order,  to  vacate  it  during  the  term  at  which  it  la  made.  The  filing  of 
the  transcript  is  matter  of  evidence. 

2.  Same.    Filing  TVarueripL    If  a  transcript  is  filed  with  the  indictment, 

sufficient  to  show  the  jurisdiction  of  the  court  to  proceed,  the  trial  may 
in  the  absence  of  oljection  go  on,  and  any^  deficiencies  in  the  transcript 
may  be  afterwards  supplied  by  cerlioraru 

3^  Evidence  of.  SvhatanHve  felony  vfhen  admissibU*  Upon  the  trial  of 
an  indictment  for  the  murder  of  one  person,  the  fact  that  other  dead 
bodies  were  found  at  the  same  time  and  place  with  that  of  the  person 
charged,  is  admissible,  to  negative  the  hypothesis  that  they  were  par* 
ties  to  the  homicide. 

4.  Same.  Witness.  Age  and  capacity,  A  witness  of  tender  years  being 
asked  if  he  knew  what  would  become  of  him  if  he  swore  a  lie,  answer- 
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ed)  "that  the  bad  man  would  get  him/'  Held:  That  in  view  of  his  in^ 
telligence,  as  shown  by  his  evidence,  in  chief  he  waa  properly  admit- 
ted as  a  witness. 

6.  Chaboe  of  Coubt.  Description  cf  maUer  read.  It  is  not  a  ground  of 
exception  to  the  charge  of  the  Circuit  Judge  that  the  bill  of  excep- 
tions shows  that  he  read  certain  sections  of  the  Code,  designated  by 
their  numbers,  without  setting  out  the  sections  at  large  in  the  bill  of 
exceptions.^ 


FROM    OVERTON. 


Indictment  in  the  Circuit  Court  of  Fentress.  Change 
of  venue  to  Overton.  Tried  at  June  Term,  1871,  S. 
M.   FiTE,  J.,  presiding. 

The  indictment  was  for  the  murder  of  Catharine 
GaUoway.  She  was  found,  on  the  20th  day  of  No- 
vember, 1868,  lying  dead,  with  mortal  wounds  on  her 
body,  in  the  house  where  she  lived  with  her  mother, 
Lucy  Galloway,  and  two  children.  The  bodies  of  these 
were  found  at  the  same  time  and  place,  all  dead  but 
the  witness,  James,  who,  |ifter  the  lapse  of  two  days, 
during  which  time  he  lay  in  a  state  of  insensibility,  re- 
covered. The  indictment  was  for  the  murder  of  Catha- 
rine Galloway  alone. 

The  bill  of  exceptions  showed  that  the  Judge,  in 
his  charge,  read  Sections  4597  to  4605  of  the  Code, 
inclusive,  but  did  not  set  them  out  in  hceo  verba. 

E.  L.  Gardenhire,  for  the  prisoner,  cited  Calhoun  v. 
StaUy  4  Hum.,  477 ;  2  Meigs  Dig.,  p.  1022.  He  insisted 
on  the  fact  that  there  was  a  variance  between  the  en- 

^See  ante,  409,  Maples  v.  Slate,  where  the  same  point  was  raised  in  brief. 
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dorsements  on  the  indictment,  as  certified  in  the  first 
transcript  and  the  last,  one  describing  the  prosecutor 
as  James  H.  Story,  the  other  as  J.  H.  Story,  and  in- 
sisted that  this  was  matter  of  essential  description, 
citing  Greenh  Ev.,  §  58.  Insisted  that  the  evidence 
as  to  finding  the  other  dead  bodies  at  the  same  time 
and  place,  with  Catharine  Galloway,  was  improperly 
admitted,  citing  Emchdow  v,  Staiey  5  Hum.,  1;  Peek  v. 
StaUj  2  Hum.,  86;  State  v.  Stoney  4  Hum.,  27.  On  the 
competency  of  James  Galloway,  he  cited  Staie  v.  Doheriy, 
2  Tenn.  E.,  79;  1  Phil.  Ev.,  9,  12,  p.  8;  People  v.  McNair, 
21   Wend.,   608. 

Attorney    General    Heiskell,    for    the    State,    cited 
Vincent  v.  StcUe^  3  Heis.,  120. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

.  The  first  reason  assigned  for  a  new  trial,  is,  that 
a  complete  transcript  of  the  record  and  proceedings  of 
the  Circuit  Court  of  Fentress  county,  in  which  the  in- 
dictment was  preferred  and  found,  and  in  which  the 
crime  of  murder  is  alleged  to  have  been  committed, 
had  not,  at  the  time  of  trial,  been  transmitted  to  the 
Circuit  Court  of  Overton  county,  to  which  the  venue 
had  been  changed. 

This  objection  is  not  well  taken.  The  order  of  the 
court  making  the  change  of  venue  at  the  instance  of 
the  accused,  together  with  the  indictment,  had  been 
transmitted.  The  order  of  the  Court  in  Fentress 
county  authorized  the  Circuit  Court  of  Overton  county 
to  proceed  with  the  trial.       On  the  presentation  of  the 
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case  the  only  duty  of  the  Court  was  to  see  that  the 
Court  first  having  jurisdiction  of  the  cause  had  made 
the  order  changing  the  venue.^ 

Then,  the  indictment  being  presented  and  no  objec- 
tion made  by  the  accused  or  his  counsel^  the  Court  was 
authorized  and  obliged  to  proceed  with  the  trial. 

The  statute  enacting^  ''Upon  making  an  order  for  the 
change  of  venue,  the  Clerk  shall  make  out  a  full  and 
complete  transcript  of  the  record  in  said  cause^  and  trans- 
mit the  same,  together  with  the  indictment  and  all  other 
papers  on  file^  to  the  Clerk  of  the  court  to  which  the 
venue  is  changed,  which  transcript  shall  be  entered  on 
the  minutes  of  the  Court/^  is,  as  to  the  transmission, 
merely  directory  to  the  Clerk,  and  is  in  no  way  neces* 
sary  to  the  jurisdiction  of  the  court  to  which  the  venue 
has  been  changed.  So  soon  as  the  order  has  been  made, 
and  before  any  paper  or  proceeding  has  been  transmitted, 
the  jurisdiction  of  the  second  court  attaches,  and  that  of 
the  court  making  it,  is  lost  upon  its  adjournment. 

It  is  not  the  filing,  but  the  making  of  the  order  that 
confers  the  jurisdiction.  The  indictment  is  the  cause, 
and  when  the  two  come  to  the  knowledge  of  and  custody 
of  the  court,  as  was  the  fisict  here,  everything  necessary 
to  a  trial  has  been  done. 

Under  a  contrary  rule,  a  case  which  had  been  pend- 
ing in  a  court  for  a  great  many  terms,  would  seldom 
be  tried  properly  in  another  court  on  change  of  venue, 
as  "2L  full  and  complete  transcript  of  the  proceedings'' 
would  embrace  every  order  of  every   kind  and  for  every 

^See  ace.  Adams  y.  StaUf  1  IBwan,  466. 

27 


418  NASHVILLE : 


Calvin  Logston  «.  The  State. 


purpose^  including  adjournments^  recesses^  respites^  swearing 
of  constables  in  charge  of  jury,  Ac.  So  that,  after 
everything  that  could  reasonably  have  been  found  was 
transmitted,  it  would  probably  come  to  pass  that  some 
order  of,  in  fact,  no  moment,  had  escaped  the  clerk, 
and  therefore  a   new  trial   must   be  had. 

Such  a  rule  would  impose  upon  the  court  an  im- 
possibility— that  is,  to  know  that  every  minute,  im- 
portant and  unimportant,  as  well  as  every  subpoena, 
affidavit,  &c.,  entered  of  record  or  issued  from  or  filed 
in  the  court  whence  the  cause  came,  was  before  it. 
The  purpose  of  the  law  is  to  insure  speedy  and  im- 
partial trials,  and  not  to  put  it  in  the  power  of  par- 
ties accused  of  crime  to  complicate  and  interminably 
delay   investigation. 

The   testimony  of  J.   H.  Story,  giving  the  condition 
and  appearance  of  other  dead   bodies  in   the  house,   was 
competent.      It    was    the    duty    of    the    State  to  show, 
and  the  right  of   the   jury   and   the  public  to   know,  a 
full   descripition   of  the  premises    in    which   the  body   of 
Catharine   Galloway    was    found,    including    persons  and 
things  present,    for  the    purpose   of   showing,   or  aiding 
to    show,    the    manner    and    instrimient    of    her    death. 
The   fact    that    persons    who    had    been  with    her   were 
dead,  tended  to  destroy    the    hypothesis   of    their  guilt, 
as    inconsistent    with    the    guilt  of  the    accused.       For 
such  purpose  the  testimony  was  clearly  admissible,  and 
the  court  having  so,    in  substance,    instructed   the  jury, 
and  that  it  could  not  look  to  it  as  evidence  of  a  sub- 
stantive oflPense;  and  having  also,  in  proper  terms,  cau- 
tioned it  against  its  illegitimate   influences,   it  is  not  for 
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US  to  attend  to  the  argument  that  it  may  have  aroused 
the  jury  to  indignation,  induced  them  to  give  undue 
weight  to  facts  proven,  and  induced  them  to  inflict  a 
greater  measure  of  punishment.  We  must  content  our- 
selves with   the  proper  ruling  and  charging  of  the  law. 

James  Galloway,  a  witness,  about  eight  years  of  age, 
was  objected  to  because  of  his  tender  years  and  for 
want  of  proper  instruction.  The  court  asked  the  wit- 
ness if  he  knew  what  would  become  of  him  if  he 
swore  a  lie?  He  said,  "Yes;  the  bad  man  will  get 
me."  He  was  then  asked  who  told  him  so.  He  said 
his  mother.  While,  as  a  general  rule,  it  might  have 
been  proper  to  have  further  tested  the  witness,  yet,  in 
view  of  his  remarkably  intelligent  testimony,  we  are 
satisfied  the  manner  of  the  child  was  of  a  character  to 
satisfy  the  court  of  his  capacity  and  instruction,  and 
justified  the  brevity  of  examination  by  the  court..  The 
sensible  answers  make  it  clear  that  the  witness  under- 
stood sufficiently  the  nature  of  an  oath  and  had  a 
well  defined  idea  of  future  rewards  and  punishments. 
His  candor  in  speaking  of  his  testimony,  given  on 
former  trials,  discovers  an  honesty  the  absence  of  which 
in  many  older  and  more  mature  persons,  is  to  be  re- 
gretted. 

It  is  next  objected  that  the  court  erred  in  not  com- 
mitting to  writing  that  part  of  his  charge  embracing 
the  Code  4597  to  4605,  inclusive.  The  record  shows 
the  court  read  these  sections  to  the  jury,  referring  to 
them  by  number  and  book.  This  was  sufficiently 
definite,  and  there  can  be  no  mistaking  what  was  read 
and   for  what  purpose  it  was  read.      It  is  not  a  refer- 
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ence  in  general  terms  to  any  statute,  but  in  specific 
and  concise  words*  These  sections  describe  the  differ- 
ent degrees  of  homicide.  Besides,  his  Honor  gave  ad- 
ditional instructions  defining  the  meaning  of  the  terms 
descriptive  of  the  offenses. 

The  reading  of  the  statute  with  the  additional  expla- 
nation, was  a  declaration  of  the  whole  law  applicable 
to  the   case. 

The  charge  is   eminent  for   fullness   and   clearness. 

The    confessions  were    made   freely    and    voluntarily, 
without  the   least  inducement   of  hope  or  fear. 

There  is   no  error  in  the    conviction  for   murder  in 
the  first  degree,   or   the  judgment  of  death. 

The    fects    point     distinctly     and    unerringly    to    the 
plaintiff  in   error. 

Affirm  the  judgment. 


Eli  Maxwell  v.  The  State. 

1.  Assault  to  Mitbdeb  in  fibst  degree.  Evidence  of  design  to  kill. 
Where  four  n^roes,  after  a  rencoonter  with  two  white  men  and  a  ne- 
gro, followed  them,  armed  with  guns,  with  an  expressed  purpose  to 
kill  the  n^ro  and  to  have  revenge  on  the  white  men,  and  went  to  the 
house  where  the  negro  lived,  and  enquired  for  him,  when  they  were 
confronted  by  the  white  men  and  asked,  "what's  up  now?"  when  one  of 
the  prisoner's  party  said,  * 'Nothing,  G-d  d-m  it,  we  will  show  you,"  and 
fired;  it  was  held,  that  the  evidence  not  establishing  a  specific  intent  to 
kill  the  prosecutor,  and  the  shooting  being  so  sudden  that  there  was  no 
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time  for  consuUalion  between  the  person  firing  and  the  prisoner,  the 
previous  design  to  kill  the  particular  individual  assaulted  was  not 
established  as  to  the  party;  and  that  the  intent,  if  formed  in  the  mind 
of  the  individual  assailant,  was  not  brought  home  to  the  prisoner  by 
any  expression  or  act  of  his  at  the  time  of  the  shooting. 

2.  Evidence.  Motives  of  witness.  Where  there  is  a  material  discrepancy 
in  the  statements  of  witnesses,  if  one  witness  has  a  strong  motive;  as 
to  forestall  a  prosecution  against  himself;  to  misstate,  or  give  a  color- 
ing to  the  facts,  while  the  other  is  free  from  any  apparent  motive; 
these  are  circumstances  to  be  weighed  in  considering  the  effect  of  the 
evidence,  which  may  cause  the  latter  to  overweigh  the  former  witness 
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Circuit  Court,   September  Term,  1871,    before  W.  P. 

HiCKEfiSON,  J. 

B.  M.  Tillman,  for  the  prisoner. 

Attorney  General  Heiskell,  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Plaintiff  in  error  and  three  others,  (all  colored,)  were 
indicted  in  the  Circuit  Court  of  Coffee  county,  for  an  as- 
sault with  intent  to  commit  murder  in  the  first  degree, 
upon  Leander  Carden,  (prosecutor,)  and  William  Keele. 
Defendant  alone  was  tried,  the  other  three  having  fled 
the  country.  The  defendant  was  found  guilty,  and  sen- 
tenced to  three  years'  imprisonment  in  the  Penitentiary; 
from  which  judgment  he  has  appealed.  We  find  no  er- 
ror in  the  record,  either  in  the  admission  or  rejection  of 
evidence,  or  in  the  charge  of  the  judge,  on  which  the 
defendant  is  entitled  to  a  new  trial.  The  only  question 
which  we  deem  it  necessary  to  examine,  is,  whether  the 
evidence  was  sufficient  to  support  the  finding  of  the  jury. 
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The  facts  necessary  to  be  noticed,  are  as  follows:  On 
the  evening  of  the  day  on  which  the  assault  is  alleged  to 
have  been  made,  defendant,  in  company  with  two  other 
colored  men,  (Alfred  Davis  and  David  Love,)  was  return- 
ing from  his  work  towards  his  home,  when  they  met 
the  prosecutor,  Leander  Garden,  W.  C.  Garden,  Wm. 
Keele,  Granville  Keele,  Richard  Henly,  and  a  colored 
man  named  Henry  Keele.  Defendant  had  fallen  behind 
the  other  two,  when  they  met  and  passed  the  prosecutor 
and  his  company.  It  appears  that,  for  some  reason  un- 
explained, when  the  prosecutor  and  his  company  met  de- 
fendant, they  got  into  some  difficulty,  which  resulted  in 
the  defendant  running,  and  their  pursuing  him  to  the 
house  of  Alfred  Davis.  When  they  reached  Davis'  house, 
near  to  which  was  defendant's,  they  first  assaulted  and  beat 
David  Love,  and  then  they  fell  upon  Alfred  Davis,  and 
beat  and  cut  him  in  a  cruel  manner.  Soon  after  the 
prosecutor  and  his  company  left,  defendant  came  up  and 
was  immediately  sent  for  the  doctor  to  come  and  visit  Al- 
fred Davis.  While  he  was  gone,  Riley  Love,  (colored,) 
came  to  his  house  and  took  away  his  gun.  It  appears 
that  soon  after  the  prosecutor  and  his  company  left  Davis* 
house,  four  colored  men,  Riley  Love,  Roily  Neill,  John 
Osborn  and  Horace  Armstrong,  followed  after  them  on 
the  look  of  Henry  Keele,  the  colored  man  who  was  en- 
gaged in  the  riot  at  Davis'.  Defendant  said  to  a  witness, 
that  they  were  looking  for  Henry  Keele  to  punish  him. 
They  passed  by  Mrs.  Keele's,  where  the  prosecutor  and 
several  of  his  company  lived.  At  the  time  they  passed, 
the  prosecutor  and  his  company  were  eating  supper.  The 
four*  negroes   passed  without  stopping   or  making  any  in- 
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qairy^  and  went  about  one  hundred  yards  farther^  to  the 
house  of  Julia  Bailey,  where  Henry  Keele  lived.  She 
says  she  saw  but  four  men  in  the  yard.  She  knew  but 
two  of  them — Horace  Armstrong  and  Riley  Love — don't 
know  that  defendant  was  there — she  had  not  known  him, 
and  could  not  now  say  that  he  was  one  of  the  men 
there. 

She  asked  them  what  they  wanted ;  they  said^  ^'nothing 
— no  harm  f  they  then  asked  if  Henry  Keele  was  there. 
She  answered,  ^^no,  and  she  did  not  know  where  he  was." 
They  then  asked,  "where  is  Tobe  and  Bill?"  They  then 
said,  "Come,  let  us  go."  Just  after  that,  she  saw  some 
person  or  persons  coming  up  the  lane  from  towards  Mrs. 
Keele's,  and  soon  saw  prosecutor  and  Mr.  Keele  walking 
up  near  the  gate,  and  heard  prosecutor  say,  "Boys,  what's 
up?"  or,  "what's  up  now?"  and  they  replied,  "Nothing." 
She  saw  that  the  prosecutor  had  a  gun,  and  about  this 
time  she  went  into  her  house,  and  neither  heard  nor  saw 
any  thing  more. 

'  The  prosecutor  proves,  that  after  the  negroes  passed 
Mrs.  Keele's,  he  heard  the  dogs  barking,  and  the  talking 
at  Julia  Bailey's.  The  prosecutor  took  his  gun,  and  in 
company  with  Mr.  Keele,  went  up  to  Julia  Bailey's,  re- 
marking that  he  would  go  and  see  what  was  up.  When 
they  reached  the  gate  near  the  house  of  Julia  Bailey, 
be  saw  four  or  five  men  standing  in  the  yard;  he  is  not 
certain  whether  there  was  more  than  four;  thinks  he 
saw  three  guns  in  their  hands;  he  could  not  tell  who 
any  of  them  were;  could  not  say  that  defendant  was  there. 
When  they  walked  up  to  the  gate,  prosecutor  asked: 
"Boys,  what  is  up  now?"      Some  one  remarked,  or  re- 
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plied:  "Nothing,  G — d  damn  it;  we  will  show  you;'^  and 
immediately  after,  prosecutor  observed  a  gun  being  raised, 
and  jumped  behind  the  gate  post.  Keele  also  ran  behind 
a  post,  and  soon  the  gun  was  fired.  Prosecutor  said,  "If 
that  is  your  game,  I'll  help  you,"  and  immediately  fired, 
and  then  another  time,  and  a  third  fire  from  the  other 
side.  After  prosecutor  fired  the  second  time,  he  and  Keele 
ran  off;  and  as  they  ran  off,  another  gun  was  fired.  Pros- 
ecutor said  he  aimed  to  do  execution,  and  aft^erwards 
found  a  dead  negro  there.  Horace  Armstrong  was  the 
negro  killed. 

Another  witness  proves  that  aft;er  Horace  Armstrong 
was  killed,  defendant  told  him  he  was  up  there,  but  that 
he  had  nothing  to  do  with  the  shooting. 

Defendant  said  to  the  doctor,  on  his  way  to  see  Alfired 
Davis,  talking  about  Henry  Keele  and  the  Gardens,  and 
other  white  men,  that  he  would  have  revenge  if  he  had 
to  burn  up  Panhandle  Creek. 

Thomas  Davenport  proves,  that  on  the  night  after  the 
affray  at  Alfred  Davis',  the  several  negroes  indicted  were 
at  his  grocery,  wanting  whisky.  He  would  not  sell  it 
without  the  money.  They  were  talking  about  the  Car- 
dens,  and  other  white  men,  and  one  negro  named  Henry 
Keele,  having  been  engaged  in  the  affray;  and  were  talk- 
ing about  going  up  to  Crossland  Branch,  and  threatened 
they  would  kill  the  negro  and  make  mince  meat  of  the 
others.  He  could  not  state  that  defendant  made  any 
threats;  is  not  certain  that  he  did.  They  were  all  three 
together,  and  talking,  but  can  not  be  certain  that  defend- 
ant, or  which  ones,  used   threatening  words. 

It  was   in  proof  that  all  the   parties  charged  in  the 
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indictment  fled  from  the  coanty^  except  defendant;  that 
he  had  remained^  and  that  he  was  of  good  character. 

The  proof,  as  it  is  presented  in  the  record,  makes  out 
a  most  wanton  and  unprovoked  assault  and  battery  by 
the  prosecutor  and  his  company,  upon  David  Love  and 
Alfred  Davis.  It  was  well  calculated  to  arouse  the  worst 
passions  of  the  parties  abused,  and  their  colored  friends. 
It  was  especially  calculated  to  excite  them  against  one  of 
their  own  color,  who  seems  to  have  taken  an  active  part 
in  the  assault  and  battery.  If  the  injury  had  been  re- 
sented immediately,  the  consequences,  whatever  they  might 
have  been,  could  hardly  have  amounted  to  murder  in  the 
first  degree.  It  was  fiiirly  left  to  the  jury,  whether  the 
shooting  which  afterwards  occurred  at  Julia  Bailey's,  took 
place  under  the  passion  provoked  by  the  assault  and  bat- 
tery at  Davis';  or  whether  it  was  made  with  deliberation 
and  premeditation,  after  the  passions  had  time  to  cool. 
The  jury  found  that  the  assault,  at  Julia  Bailey's,  was 
made  after  sufficient  cooling  time  to  deprive  the  defend- 
ant of  the  benefit  of  the  defense  of  having  acted  under 
passion  produced  by  recent  provocation. 

We  think  the  evidence  justifies  their  conclusion  as  to 
this  point  in  the  case.  The  proof  leaves  no  room  to 
doubt  as  to  the  presence  of  defendant  when  the  shooting 
took  place.  He  distinctly  admitted  to  two  witnesses  that 
he  was  present;  and  it  is  proved  by  another  that  he  was 
in  company  with  the  other  parties  indicted  when  they 
were  probably  on  their  way  to  the  place  where  the  shoot- 
ing occurred. 

But  the  questions  of  difficulty  are:  First,  with  what 
intent  did  defendant  go  to  the  place;   and  second,  if  he 
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did  not  go  there  with  the  intent  to  kill  and  murder  the 
prosecutor  and  Wm.  Keele,  as  charged  in  the  indictment^ 
was  the  assault  made  upon  such  intent  formed  after 
reaching  the  place  of  the  shooting? 

The  charge  is,  that  defendant  assaulted  the  prosecutor 
and  Wm.  Keele  with  intent  to  commit  murder  in  the 
first  degree. 

Defendant  said  to  the  doctor  that,  "he  would  have  re- 
venge, if  he  had  to  burn  up  Panhandle  Creek;"  and  to 
DaveniK)rt,  some  of  the  four  indicted — all  talking  to- 
gether— said,  "they  would  kill  the  negro  Henry  Keele, 
and  make  mince  meat  of  the  others.'^  Although  it  is 
not  shown  that  defendant  made  this  threat,  yet  it  was 
made  in  his  presence,  and  he  made  no  dissent.  It  is  in 
proof  that  the  parties  indicted  passed  by  the  house  where 
the  negro  Henry  Keele  was  living.  When  they  reached 
the  house  of  Julia  Bailey,  they  first  asked  for  Henry 
Keele,  the  negro,  and  not  finding  him,  they  then  asked 
where  Tobe  and  Bill  were,  (meaning,  as  we  infer,  the 
prosecutor  and  Wm.  Keele.)  This  proof  makes  it  cer- 
tain that  the  four  negroes  indicted  started  out  armed,  for 
the  purpose  of  having  revenge.  Their  object  was,  first, 
to  take  revenge  upon  Henry  Keele,  and  that  was  clearly 
their  purpose  in  going  to  Julia  Bailey's,  where  he  lived. 
It  is  clear,  also,  that  they  intended  to  have  revenge  on 
Henry  Keele,  by  taking  his  life.  The  proof  shows,  also, 
that  they  had  formed  the  purpose  to  take  revenge  on  the 
prosecutor  and  Wm.  Keele,  but  it  is  not  apparent  what 
was  the  measure  of  revenge  contemplated  as  to  them. 
They  threatened  "to  kill  Henry  Keele,"  the  negro,  but  "to 
make   mince  meat"  of  the  white  men.      This  may  have 
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meant,  and  probably  did,  that  they  would  inflict  great 
bodily  harm  on  thom;  or,  as  defendant  said  to  the  doc- 
tor, "would  have  revenge  by  burning  up  Panhandle 
Creek/'  We  are,  therefore,  not  satisfied  that  the  intent 
with  which  defendant  went  to  the  house  of  Julia  Bailey 
was,  to  take  the  life  of  the  prosecutor  and  Wm.  Keele. 

But,  in  the  second  place,  when  the  prosecutor  and  Wm. 
Keele  were  fired  at  from  Julia  Bailey's  yard,  was  it  done 
with  the  deliberation  and  premeditation  which  were  neces- 
sary to  constitute  murder  in  the  first  degree;  and  did  de- 
fendant concur  in  this  intent?  It  is  to  be  observed  that 
the  four  negroes  indicted  passed  by  the  house  where  the 
prosecutor  was,  without  stopping  or  making  any  hostile 
demonstration,  nor  had  they  indicated  any  criminal  pur- 
pose after  reaching  Julia  Bailey's  house. 

The  prosecutor  and  Wm.  Keele  were  induced  to  fol- 
low them  by  hearing  the  barking  of  dogs  and  the  talk- 
ing of  the  negroes.  The  prosecutor  arms  himself,  and 
takes  Wm.  Keele  with  him,  and  follows  on  to  see  what 
is  up  now.  Julia  Bailey  tells  what  occurred  before  the 
prosecutor  arrived.  The  four  negroes  asked  for  Henry 
Keele.  Upon  finding  that  he  was  not  there,  they  asked 
where  Tobe  and  Bill  were.  She  saw  the  prosecutor  and 
Wm.  Keele  approach  the  gate,  and  heard  the  prosecutor 
ask,  "Boys,  what's  up  now?"  and  the  reply,  "Nothing." 
This  is  all  she  heard  or  saw.  She  did  not  hear  the 
remark,  "G— d  damn  it,  we  will  show  you,"  which  the 
prosecutor  says  was  made  a  part  of  the  reply  to  his 
question,  "Boys,  what's  up  now?"  She  saw  nothing  of 
the  raising  of  the  gun  by  one  of  the  four  negroes  in  the 
yard,   which  the  prosecutor  said  occurred    "immediately 
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after''  the  reply  to  his  question.  Jalia  Bailey  says  that 
she  went  into  her  house  about  the  time  the  prosecutor 
asked,  "Boys,  what's  up  now?"  but  she  heard  the  reply, 
"Nothing."  She  was  standing  at  her  door.  The  ne- 
groes, as  stated  by  the  prosecutor,  were  in  the  yard,  be- 
tween the  gate  and  the  house.  Yet  Julia  Bailey  heard 
nothing  of  that  part  of  the  reply,  "G^i  damn  it,  we 
will  show  you;"  nor  did  she  see  any  of  them  raising  his 
gun,  down  to  the  time  when  she  entered  her  house  and 
closed  her  door.  Nothing  had  been  said  or  done,  as 
&r  as  she  saw  or  heard,  which  indicated  any  purpose  to 
make  an  assault  upon  the  prosecutor  and  Wm.  Keele. 
The  case,  then,  turns  upon  the  evidence  of  the  prosecutor 
and  Wm.  Keele,  alone.  It  must  be  borne  in  mind 
that  the  prosecutor  admits  he  shot  and  killed  one  of  the 
four  negroes — Horace  Armstrong.  It  must  be  remem- 
bered that  the  prosecutor  and  Wm.  Keele  had  just 
reached  ho^ne,  after  having  made  a  most  brutal  attack 
upon  David  Love  and  Alfred  Davis.  It  must  also  be 
observed  that  there  is  no  satisfactory  reason  given  why 
the  prosecutor  armed  himself  and  followed  the  four  ne- 
groes to  Julia  Bailey's.  The  result  of  this  going  there 
was,  that  shooting  took  place,  in  which  the  prosecutor 
killed  the  negro,  Horace  Armstrong.  We  are  bound  to 
weigh  the  evidence  of  the  prosecutor  and  Wm.  Keele  in 
the  light  of  the  surrounding  circumstances.  Although 
they  escaped  unhurt,  and  have  killed  one  of  the  negroes^ 
a  prosecution  is  commenced  against  all  of  the  other  ne- 
groes for  an  assault  with  intent  to  commit  murder.  All 
except  the  defendant,  fly  from  the  country.  The  de- 
fendant,  being  prosecuted,   can  not  testify.      The  whole 
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case,  therefore,  rests  with  the  two  witnesses,  whose  highest 
interest  is,  that  defendant  shall  be  convicted;  for,  if  the 
four  negroes  are  not  guilty  of  the  charge  of  assault 
with  intent  to  kill,  then  the  presumption  is  strong,  that 
the  prosecutor  and  Wm.  Keele  are  guilty  of  felonious 
homicide.  Under  such  circumstances,  we  feel  bound  to 
emphasize  the  &ct  that  the  prosecutor's  evidence  is  not 
sustained  by  that  of  Julia  Bailey,  as  to  the  reply  of  the 
negro,  "G — d  damn  it,  we  will  show  you,"  nor  as  to 
the  fact  of  one  of  the  negroes  raising  his  gun  immedi- 
ately after  the  reply  was  made.  From  her  location, 
Julia  Bailey  ought  to  have  heard  this  part  of  the  reply 
as  well  as  the  first,  and  she  ought  to  have  seen  the 
raising  of  the  gun.  In  view  of  the  several  circumstances 
calculated  to  detract  from  the  evidence  of  the  prosecutor 
and  Wm.  Keele,  we  are  not  ftilly  satisfied  that  the  jury 
were  justified  in  returning  a  verdict  of  guilty  on  the 
evidence. 

But  assuming  that  the  &cts  as  to  the  origin  of  the 
shooting  are  entirely  reliable,  we  are  not  satisfied  that 
it  took  place  with  that  deliberation  and  premeditation 
necessary  to  make  out  the  charge  in  the  indictment. 
The  fact  that  the  prosecutor  and  Wm.  Keele  followed 
the  negroes  to  Julia  Bailey's;  that  they  were  two  of 
the  men  that  just  before  had  assaulted  and  beaten  and 
stabbed  one  of  their  color,  and  that  they  approached 
them  armed,  may  very  well  have  produced  the  impres- 
sion that  their  purpose  was  to  make  another  attack. 
We  can  not  see  that  there  was  any  time  for  delibera- 
tion, or  that  there  was  any  premeditation;  and  especially 
we  see  no  ground  to    assume  that  there  was  any  con- 
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saltation^  or  any  concert  of  action  among  the  four  ne- 
groes. The  prosecutor  represents  the  reply  of  one  of 
the  negroes  to  his  question,  and  the  act  of  raising  his 
gun,  as  almost  simultaneous.  It  has  the  appearance  of 
a  sudden,  hurried  attempt  to  get  the  first  shot,  to  avoid 
an  apprehended  attack.  There  could  have  been  no  time 
for  consultation;  nor  can  we  see  that  there  was  that 
deliberation  and  premeditation  necessary  to  make  out  the 
charge.  We  are  not  satisfied  by  the  proof  that  the  de- 
fendant participated  with  that  deliberate  and  premedi- 
tated intent  which  it  is  incumbent  on  the  State  to  make 
out  in  such  a  case.  We  are,  therefore,  of  opinion  that 
the  Circuit  Judge  erred  in  refusing  a  new  trial. 

Let    the    judgment    be    reversed,    and    a    new    trial 
awarded. 


Duncan  Mayes  v.  The  State. 

CoNSTrrunoKAii  Law.  Venue,  The  Code,  5242,  suh-fiec.  9,  which  pro- 
hibits the  reversal  of  a  judgment  "because  the  Bill  of  EzceptioiiB 
omits  to  state  that  the  venue  was  proven  in  the  court  below,"  is  con- 
trary to  the  CSonstitution :  Art.  1,  s.  9. 


FROM   MAURY. 


Error  to  the  Circuit  Court.      Judgment,  June  Term, 
1871.      Wm.  p.  Martin,  J.,  presiding. 
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"W.  H.  TiMMONS,  for  the  prisoner,  insisted  that  the 
Code,  '5242,  sub-sec.  9,  is  contrary  to  the  Constitution. 
That  the  right  of  trial  by  a  jury  of  the  county  was  se- 
cured by  magna  charia,  c.  29;  4  BL  Com.,  349,  declared  by 
the  Colonial  Governments,  1  Kent,  608;  and  by  the  1st 
Continental  Congress,  1  Kent,  612,  (9  Ed.:)  asserted  in 
the  Constitution  of  the  United  States:  Art.  3,  s.  2; 
Amendments  Art.  6;  Story  on  the  Const.,  §  1779,  1791; 
preserved  in  the  Constitution  of  Tennessee,  Art.  1,  ss.  6, 
8,  9;  and  the  Bill  of  Eights  preserved  by  special  guaran- 
ties and  restrictions,  Art.  9,  s.  16.  Legislature  the  crea- 
ture of  the  Constitution:  Bristoe  v.  Evans,  2  Tenn.,  341. 
The  Constitution  reserves  the  very  power  that  the 
Legislature  have  attempted  to  exercise  in  the  provision 
objected  to.  If  the  Legislature  may  dispense  with 
this  proof,  they  may  with  any  other,  and  so  deprive 
the  party  of  any  effective  right  of  review  in  this 
court. 

On  the  construction  of  Constitutions,  he  cited  WorJfe 
V.  StaJUy  2  Ohio,  St.  R.,  296;  1  How.  Miss.,  177;  10 
Yer.,  59;   5  Hum.,  165.  ' 

The  right  of  trial  in  the  county  where  the  offense 
is  committed,  is  too  sacred  to  be  intermeddled  with: 
IMa  V.  State,  8  Yer.,  511;    1  Cold.,  338. 

If  the  court  regard  the  statute  as  merely  raising  a 
presumption  that  the  venue  was  proven,  the  presump- 
tion is  met  by  the  direct  averment  in  the  bill  of  ex- 
ceptions that  it  contains  all  the  evidence. 

Attorney  General  Heiskell,  for  the  State,  relied  on 
the  same  matters  more  fully  set  out  in  his  petition  to 
re-hear.    Pod,  p.  434. 


432  -  NASHVILLE: 


Dancan  Majee  v.  The  State. 


TuRNEY,  J.,  delivered  the  opinion  of  the  Court 

In  prosecutions  by  indictment  or  presentment^  the 
accused  hath  a  right  to  a  speedy  public  trial  by  an  im- 
partial jury  of  the  county  in  which  the  crime  shall  have 
been  committed:     Cons.^  Art.  1,  Sec.  9. 

After  treating  of  the  statement  of  venue  in  the  mar- 
gin of  an  indictment,  Mr-  Chitty,  in  vol.  1,  page  194,  of 
his  work  on  Criminal  Law,  proceeds:  "In  the  body  of 
the  indictment,  also,  the  &cts  should  in  general,  be  stated 
to  have  arisen  in  the  county  in  which  the  indictment  ifi 
preferred,  so  that  it  may  appear  the  offense  was  within 
the  jurisdiction  of  the  court" 

It  is  well  established  at  common  law,  that,  if  the  in- 
dictment or  presentment  fail  to  lay  venue  at  all,  or  fail 
to  lay  it  in  the  county  in  which  it  is  proposed  to  try 
the  accused,  it  will  be  bad,  and,  on  motion,  quashed;  or, 
after  trial  and  conviction,  the  judgment  will  be  arrested. 
In  the  bill  of  exceptions  before  us,  there  is  no  proof 
positive  nor  circumstantial,  of  venue,  and  it  is  concluded : 
''This  was  all  the  evidence." 

It  is  insisted,  we  must  presume  the  court  of  original 
jurisdiction  did  all  things  rightly  until  the  contrary  ap- 
pear affirmatively.  Trying  this  proposition  by  the  in- 
flexible constitutional  rule,  that  the  venue  must  be  proved 
or  the  accused  acquitted,  we  would,  in  a  universal  adop- 
tion of  the  premises,  have  the  strange  anomaly  in  the 
organization  of  our  courts,  that,  as  to  this  our  first  and 
vital  ingredient  in  the  offense  necessary  and  indispensable 
to  the  original  jurisdiction,  the  inferior  court  would  have 
the  exclusive  jurisdiction  of  determining,  first,  the  neces- 
sity, and  next,  the  fact  of  proof  of  venue;  and  this  court. 
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created  as  an  appellate  court^  with  no  jurisdiction  except 
revisory,  and  having  imposed  upon  it  the  duty  of  review- 
ing the  action  or  non-action  of  inferior  courts,  not  in 
a  limited  capacity,  but  generally,  and  embracing  all 
things  done  and  not  done  pertinent  to  the  issue,  espe- 
cially in  criminal  proceedings,  conjecturing  in  the  ab- 
sence of  all  proof  positive  or  circumstantial,  that  the 
accused  had  had  dealt  to  him  every  right  of  impartial 
trial  in  the  mode  and  place  made  certain  to  him  by 
the  Constitution. 

Recognizing  such  to  be  the  law,  and  admitting,  as 
we  must,  that  venue  may  be  proved  by  circumstances 
as  well  as  direct  proof,  a  case  might  arise  in  which 
the  facts  relied  upon  as  evidence  of  venue  would  in 
fact,  be  insufficient  or  reasonably  doubtful,  still,  a  jury 
having  convicted,  and  the  record  showing  all  the  facts 
adduced,  it  would  be  the  duty  of  this  court,  acknowl- 
edging as  its  rule  of  government,  the  statute,  that  it 
should  not  grant  a  new  trial,  ^^because  the  bill  of  ex- 
ceptions fails  to  state  that  the  venue  was  proven  in 
the  court  below,"  to  hold  that  in  its  revision  it 
can  not  look  to  or  consider  the  sparseness  of  proof 
touching  that  single  question,  but  must  supply  by 
presumption,  the  real  lack  of  quantum  in  necessary 
testimony,  and  take  for  granted,  notwithstanding  its 
sworn  obligation,  that  full  proof  was  made  but  omit- 
ted, (left  out,  dropt  from,  not  inserted,)  in  the  bill  of 
exceptions.  Such  doctrine  constitutes  this  court  the 
power  to  supply  the  bill  of  exceptions  in  the  one  par- 
ticular as   to  secure  punishment,  when   in  all  likelihood 

the  facts  themselves  have  failed. 
28 
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We  are  too  far  advanced  in  the  decline  of  constitu- 
tional rights  to  fritter  away  the  remnant. 

The  9th  subdivision  of  Sec.  5242,  of  the  Code,  is 
void.       Reverse  the  judgment. 

The  Attorney-General  presented  the  following  petition 
to  rehear  this  cause: 

The  Attorney-General  for  the  State  of  Tennessee,  re- 
spectfully asks  the  Court  to  reconsider  the  question  in- 
volved in  this  cause.  He  is  induced  to  make  this  ap- 
plication by  the  consideration  that  the  point  involved  is 
one  of  constitutional  law,  affecting  the  legislative  power 
of  the  State,  and  extending  the  restrictions  of  the  consti- 
tution over  that  department  of  the  state  government,  to 
an  extent  fraught  with  the  gravest  consequences.  He  is 
compelled  by  his  views  of  constitutional  law,  derived 
from  the  unvarying  doctrines  of  the  adjudged  cases,  to 
regard  the  declaration  that  an  unwarrantable  exercise  of 
power  has  been  assumed  by  the  Legislature,  as  an  act  of 
the  greatest  delicacy,  and  one  only  to  be  resorted  to  in 
extreme  cases.  To  hold  that  the  Legislature  of  the  State 
is  powerless  to  cure  defects  in  criminal  procedure,  in  any 
case,  is  a  matter  of  such  vital  consequence,  that  he  feels 
that  it  would  be  dereliction  of  duty  to  cease  from  efforts 
to  avert  such  a  decision,  while  any  resource  remains, 
known  to  the  practice  of  the  Court,  He,  therefore,  re- 
spectfully asks  the  Court  to  consider  the  following  po- 
sitions : 

He  admits  fully  that  the  Constitution  guarantees  the 
right  to  a  defendant  to  be  tried  in  the  county  where  the 
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offense  has  been  committed,  but  he  respectfully  submite 
that  the  constitutional  privilege  of  being  so  tried^  is  a  thing 
wholly  distinct  and  independent  of  the  preservation  in  any 
form,  of  the  evidence  that  he  has  been  so  tried. 

In  ninety-nine  cases  in  a  hundred,  the  party  is  tried 
and  there  is  no  evidence  preserved  at  all.  In  all 
these  cases,  if  they  are  brought  into  the  Supreme  Court, 
there  being  no  evidence  at  all,  the  court  presumes  that 
the  party  has  had  his  constitutional  privilege  of  being 
tried  in  the  proper  county. 

If  the  privilege  can  be  presumed  to  have  been  allowed 
in  these  cases  without  proof,  then  the  principle  is  estab- 
lished that  the  preservation  of  the  proof  is  not  a  part  of  the 
constitutional  privilege.  It  may  be  said  that  the  allegation 
is  always  there,  and  that  the  finding  is  conclusive  on  this 
question.  But  the  allegation  is  dispensed  with,  and  this  has 
been  held  by  this  Court  to  be  constitutional,  in  The  Slate 
V.  QuariemuSy  3  Heis.,  65.  And  it  was  held  by  the  former 
bench  to  be  valid  in  The  State  v.  Shull,  3  Head,  42,^  So 
that  in  many  cases  it  may,  without  any  constitutional  in- 
terposition, be  the  case,  that  a  man  is  punished  in  the 
proper  county  in  a  valid  proceeding,  in  which  it  does  not 
appear  by  any  aJlegationy  or  proof,  that  the  offense  was 
committed  in  the  county  where  it  was  tried.  On  what 
principle?  That  the  Legislature  had  the  power  not  to 
take  away  the  privilege,  but  to  regulate  the  code  of  crim- 
inal procedure,  that  they  have  the  right  to  dispense 
with  the  allegation  of  venue,  and  so  to  frame  criminal 
pleadings  and   entries,  that  in  the   absence  of  any  thing 


^See  also  Andy  WUHwrn  v.  State,  arUe  37,  and  7}imm8  v.  Slate,  4  Col.,  138. 
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in  the  record  to  show  that  this  right  has  been  infringed^ 
it  shall  be  presumed  that  the  right  has  been  respected. 

He  respectfully  submits,  that  this  is  not  an  excep- 
tional rule,  or  any  hardship  on  a  party.  No  person  shall 
for  the  same  offense,  be  put  twice  in  jeopardy  of  life  or 
limb.  What  guaranty  has  this  court,  that  a  party  has 
not  been  twice  in  jeopardy?  Simply  that  he  does  not 
plead  it.  It  is  as  high  a  constitutional  privilege  as  the 
other,  but  it  is  matter  of  special  plea,  presumed  conclu- 
sively in  the  absence  of  such  plea,  not  to  exist.  This 
establishes  presumption  against  constitutional  rights;  that 
is,  the  State  is  not  bound  to  negative  in  the  record  or 
bill  of  exceptions,  the  existence  of  a  constitutional  objec- 
tion. If  then  this  constitutional  right  must  be  set  up 
by  plea,  would  it  not  be  competent  for  the  Legislature, 
by  statute,  to  declare  that  a  defect  of  local  jurisdiction 
should  be  set  up  by  special  plea,  and  should  not  be  in 
issue  on  a  plea  of  not  guilty.  It  would  then  be  placed 
on  the  exact  footing  on  which  stands  the  plea  of  axderfois 
convict  or  acquit,  a  correlative  constitutional  right.  If 
the  Legislature  could  regulate  the  plea,  they  could  regu- 
late the  proof,  and  throw  the  burden  of  proof  on  the  de- 
fendant. If  they  can  throw  the  burden  of  proof  on  him, 
they  can  throw  on  him  the  burden  of  negativing  the  ex- 
istence of  the  proof  by  an  express  averment  in  the  bill 
of  exceptions  that  it  was  not  proved. 

Permit  me  to  return  for  a  moment  to  the  distinction 
between  a  right  and  the  proof  of  the  exercise  of  that  right. 
That  is  broad  enough.  So  is  the  eosercise  of  the  right  dis- 
tinct from  the  proof  of  the  exercise  of  it.  We  exercise 
the  right  of  voting,  but  who  cares  for  the  preservation 
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of  the   proof  that   he  has   voted.      Many   fitcts   exist   of 

ft 

which  we  have  no  knowledge;  many  others  we  know,  of 
which  we  have  no  permanent  proofs.  Lands  descend  by 
the  death  of  an  ancestor  to  the  heir.  The  descent  is  a 
fact.  The  proof  may  not  exist  in  tangible  form.  The  heir 
may  enter  by  a  perfect  right,  and  hold  by  a  perfect  right, 
and  yet  if  called  on  for  proof,  might  be  without  any 
evidence  of  his  right.  His  right  and  his  proof  of  right 
are  not  the  same  thing.  So  a  party  may  have  a  deed 
and  a  title.  But  the  loss  of  his  deed  leaves  his  title  un- 
affected— still  vested  in  him  as  before.  The  title  is  one 
thing — ^the  proof,  the  muniment,  another.  The  right  to  be 
tried  in  the  proper  county  is  one  thing;  the  making  of 
the  proof  is  another;    its  preservation  still  another. 

I  maintain  that  the  prisoner  may  have  the  right, 
and  may  obtain  the  benefit  of  the  right,  of  being  tried 
in  his  own  county,  and  that  there  may  still  be  no  proof 
existing  on  any  record  that  he  has  been  tried  in  the  pro- 
per county.  Yet  the  fact  exists.  If  the  fact  eanats,  he 
has  had  his  constUutional  privilege.  If  the  fact  was  not 
so,  and  there  were  the  fullest  record  evidence  to  show 
that  it  did  exist,  (false  in  fact,)  then  he  would  not  have 
had  the  constitutional  privilege,  notwithstanding  the  proof. 

It  is  the  fact  which  the  Ojnstitviion  guaranties.  The 
evidence,  the  mode  of  allegation  and  proof  is  left  to  the 
Legislature.  Another  clause,  not  this,  puts  some  restric- 
tion on  the  power  of  the  Legislature  as  to  indictments; 
but  that  affects  the  notice  of  the  crime.  The  Constitu- 
tion no  where  meddles  with  the  evidence  in  criminal 
cases,  except  to  require  strong  evidence  to  refuse  bail, 
and   to   give  compulsory   process   for    witnesses,    and   to 
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give  the   right   to  meet   the  witnesses  face   to  face.     The 
Legislature  is  trusted  in  all  other  respects. 

And  here  we  may  say,  further,  that  a  fact  may  exist, 
and  the  evidence  may  exist,  and  never  be  called  out. 
It  may  be  called  put,  and  not  be  recorded.  It  may  be 
recorded  and  lost,  and  so  be  non-existent.  The  Legis- 
lature takes  cognizance  of  these  possibilities.  It  requires 
that  the  fact  of  trial  in  the  proper  county  shall  exLst. 
It  requires  the  existence  of  the  proof  for  it  requires,  by 
express  law,  the  production  of  the  proof  on  the  trial: 
Code,  5125.  But  there  it  stops.  There  it  has  fulfilled 
the  Constitution.  Now  it  says,  "after  all  this,  if  there 
is  a  failure  to  put  tliis  proof  of  record,  the  presumption 
shall  supply  that  deficiency  in  recording  the  proof,  not 
the  failure  to  make  it.  We  know  that  in  many  cases 
that  proof  is  made,  when  by  inadvertence  the  statement 
is  omitted;  we  know  that  by  trickery  and  fraud,  it  is 
ofbcn  lefl  out;  we  know  that  the  prisoner,  when  it  is  not 
proved,  can  easily  put  it  down  by  express  averment ;  and 
we  therefore  do  not  infringe  his  right  to  trial  in  the 
proper  county,  when  we  say  that  the  general  allegation  in 
a  bill  of  exceptions,  that  this  was  all  the  evidence,  shall 
not  be  construed  to  exclude  the  conclusion  that  there 
was  evidence  of  venue;  but  there  shall  also  be  the  spe- 
cific allegation  added,  *^and  there  was  no  other  proof  of 
venue,"  so  as  to  show  that  the  proof  on  that  subject 
was  a  matter  to  which  special  attention  was  called,  and 
not  a  thing  omitted  by  mere  oversight.^'  Such  an  act 
comes  within  that  wise  announcement  of  Lord  Denman, 
as  to  the  reform  of  criminal  proceedings,  "than  which 
nothing  is  more  worthy  the  attention  of  a  civilized  state/' 
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On  the  other  hand^  to  hold  that  this  clause  is  void,  is 
DOt  to  guard  the  real  rights  of  the  defendant;  but  it  is 
to  make  fraud  on  courts,  and  the  benefit  of  mistake  and 
inadvertence,  constitutional  privileges  too  sacred  for  the 
Legislature  of  the  State  to  abolish  or  take  away.  This 
is  not  a  cause  in  which  that  conservative  principle,  that 
the  Court  will  hesitate  to  declare  the  act  of  the  Legis- 
lature void,  ought  to  be  departed  from,  if  there  is  any 
case  in  which  it  should  be.  On  the  other  hand,  this 
is  an  effort  of  the  Legislature  to  encourage  the  honest 
administration  of  the  criminafl  law,  by  doing  away  with 
the  temptation  to  one  of  the  most  frequent  frauds  on 
the  law.  I  earnestly  ask  the  Court  to  give  these  views 
their  full  weight,  and  to  regard  the  importance  of  the 
question,  not  as  affecting  this  prisoner,  not  as  affecting 
this  amendment  alone,  but  as  affecting  the  principles  of 
constitutional  law,  laying  down  a  new  canon  of  construc- 
tion, and  restricting  the  right  of  the  Legislature  to  pass 
statutes  of  amendment  in  criminal  cases. 

TuKNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  opinion  delivered  on  a  former  day  does  not  hold 
"that  the  Legislature  is  powerless  to  cure  defects  in  crim- 
inal procedure  in  any  case,''  but  does  hold  that  the 
Legislature,  in  its  efforts  to  cure  defects,  must  confine  it- 
self to  the  powers  given  it  by  the  Constitution;  and  if 
it  shall  transcend  such  power,  its  acts  are  void.  The 
Constitution  is  the  supreme  law;  the  Legislature  is  its 
creature;  that  the  creature  shall  be  greater  than,  or  even 
equal  to  its  creator,  is  a  legal  as  well  as  a  natural  im- 
possibility. 
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It  is  the  fact  that  the  offense  has  been  committed  in 
a  county  that  gives  the  court  of  that  county  jurisdiction 
to  tr}'^  the  accused.  The  fact  is  an  ingredient  absolutely 
necessary  to  conviction^  and  must  (not  merely  may)  be 
made  to  appear. 

Take  the  provision  of  the  Code,  making  it  unneces- 
sary to  lay  venue  in  the  indictment,  and  the  provision 
involved  here,  put  them  together,  and  bring  to  this 
Court  a  case  only  made  out  by  their  application,  and  we 
have  a  proceeding  as  nearly  .void  of  form  and  substance 
as  it  is  reasonably  convenient  to  imagine. 

The  instance  put,  that,  "in  ninety-nine  cases  in  a 
hundred,  the  party  is  tried,  and  there  is  no  evidence  pre- 
served at  all,  and  if  these  cases  are  brought  to  this 
Court,  the  Court  presumes  the  party  hafi  had  his  consti- 
tutional privilege  of  being  tried  in  the  proper  county,'* 
does  not  support  ■  the  view  insisted  upon  by  the  Attor- 
ney General;  because  it  is  the  duty  of  the  party  appeal- 
ing to  tender  his  bill  of  exceptions;  and  if  he  fail  to  do 
so,  he  thereby  conclusively  admits  that  in  the  matter 
usually  constituting  the  bill  of  exceptions  there  is  no 
error,  and  that  he  relies  upon  error  in  the  matter  of 
record  or  in   the  charge  of  the  Court. 

If,  on  the  other  hand,  a  bill  of  exceptions  perfect  in 
form  is  tendered  and  accepted  by  the  State  and  the 
Court,  turns  out  to  be  substantially  defective,  we  must 
presume  the  Court  to  have  done  all  it  undertook  to  do; 
that  is,  made  a  full  and  complete  bill  of  exceptions;  the 
undertaking  of  the  parties  and  the  Court  excludes  all 
reason  for  intendment,  committing  them  to  the  perfect- 
ness  of  their  effort  to   present  to  this  Court  a  full  and 
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true  account  of  the   evidence  upon  which  the  action  of 
the   inferior  court  was  based. 

The  tender  of  a  bill  of  exceptions  is  notice  to  the 
State  and  Attorney  General  that  in  it  are  supposed  errors, 
for  which  the  Court  will  be  asked  to  reverse. 

Being  so  advised,  it  is  the  duty  of  the  State,  through 
its  Attorney  General,  to  see  that  every  essential  element 
for  its  interest  is  communicated  to  this  Court  through 
the  bill  of  exceptions. 

The  attempted  parallel  between  the  question  in  hand 
and  the  rule,  that  the  accused,  to  be  able  to  avail  himself 
of  a  former  acquittal  or  conviction,  must  plead  it  specially, 
&ils.  These  defenses  are  not  to  the  merits,  do  not  in- 
volve the  question  of  guilt,  but  simply  matters  of  record, 
by  resort  to  which  the  accused  passes  by,  a  plea  to  the 
merits  onerating  the  State  with  the  burden  of  affirmative 
proof,  and  takes  upon  himself  the  obligation  of  showing 
affirmatively  matter  in  bar  of  the  prosecution;  and  if 
his  plea  fails,  he  returns  to  the  legal  presumption  of  his 
innocence,  as  though  he  had  never  attempted  matter  in 
bar. 

The  presumption,  that  no  such  special  defenses  exist, 
is  the  inevitable  offspring  of  the  legal  presumption  that 
every  man  is  innocent  until  the  contrary  appears  by  the 
proof.  It  is  not  in  the  power  of  the  Legislature  to  so 
regulate  the  proof  as  to  throw  the  burden  on  the  de- 
fendant. 

It  would  be  extremely  absurd  to  have  a  rule  by 
which  every  unprincipled  vagabond  could  prefer  his 
charges,  and  then  rest,  the  accused  being  required  to 
show,  negatively,  his  innocence^  or  else  suffer  the  severest 
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penalty.  The  broad  statement  of  the  proposition  is  suf- 
ficient to  repel  it. 

We  can  not  consider  the  proposition,  '^that  by  fraud 
and  trickeiy  the  proof  of  venue  may  be  left  out  of  the 
bill  of  exceptions."  If  we  supply  essential  want  in  one 
thing,  by  such  presumption,  we  may  in  all  things.  We 
are  only  authorized  to  try  a  cause  as  the  record  pre- 
sents it;  and  if  Attorneys  General  and  courts  are  the 
victims  of  "fraud  and  trick,"  it  is  the  misfortune  of 
communities,  and  not  the  fault  of  revising  courts.  The 
remedy  is  in  the  hands  of  communities,  and  not  within 
the  province  of  an  appellate  jurisdiction. 

Judicial  construction  of  constitutions  has  gone  to  the 
verge  of  liberality.  To  it  mainly  attaches  the  sad  re- 
sponsibility of  our  struggle,  in  its  evening  twilight,  to 
preserve  the  fragments  of  organic  security.      Stare  decisis. 


Leroy  Logan  r.  The  State. 

Statute.  Passed  when  signed.  The  time  at  which  an  act  of  Assembly 
takes  effect,  forty  days  after  its  passage,  is  ascertained  by  compnung 
from  the  date  of  its  signature  by  the  Governor,  or  its  final  passage  over 
his  veto. 


FROM   MARSHALL. 


Circuit  Court,   February  Term,  1871.      W.  P.  Mar- 
tin, J. 

W.    H.   WiSENER   and   J.   H.   Lewis,   insisted  that 
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the  act  took  effect   forty  days   from   the   Governor's   sig- 
nature. 

Attorney  General  Heiskell,  for  the  State. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  presented  by  the  grand 
jury,  at  October  Term,  1870,  of  the  Circuit  Court  of 
Marshall  county,  for  unlawfully  carrying  a  pistol,  under 
the   act,   approved   June   16th,  1870. 

The  presentment  charges,  and  the  proof  shows,  that 
the  alleged  offense   was  committed   22d   July,  1870. 

The  Statute,  under  which  the  presentment  was  made, 
was  passed  by  both  houses  of  the  General  Assembly, 
June  11th,  1870,  and  was  approved  by  the  Governor, 
16th  June,  1870,  and  provides  that  it  shall  ''take  effect 
forty   days  from  and   after  its   passage." 

Counting  from  the  11th  of  June,  the  forty  days  had 
expired;  but  counting  from  the  16th  June,  the  forty 
days  had  not  expired  on  22d  July.  The  Circuit  Judge 
held  that  the  act  took  effect  forty  days  after  11th  June, 
1870,  the  time  when  it  passed  both  branches  of  the 
Legislature,  and  the  jury  returned  a  verdict  of  guilty 
against  the  defendant. 

Motion  for  new  trial  and  in  arrest  of  judgment 
having  been  made,  and  overruled  by  the  Court,  the 
defendant  appealed,   in   error,  to  this  Court. 

The  Constitution  of  1834,  Art.  2,  s.  18,  provided, 
that  no  bill  shall  become  a  law,  until  it  shall  be  read 
and  passed  on  three  different  days,  in  each  house^  and 
be  signed   by  the  respective  Speakers. 
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Being  so  read,   passed   and   signed    by  the   Speakers, 
it  became  a  law;    it  not  being  required,  under  that  Con- 
stitution>  that  the   Governor   should   approve  or  sign   it. 
Art.  2,  §  18,  of  the  Constitution  of  1870,  contains  the 
same  provisions;   with  the  addition,  that  ^^the  bill  shall 
not  become  a  law^  unless  it  shall  have  receii/ed,   on  ita 
final  passage,  in  each  house,  the  assent  of  a  majority  of 
all    the   members  to    which    that  house  is   entitled,   and 
shall  have  been  signed,  in  open  session,  by  the  respective 
Speakers,   and   shall    have  been    approved    by  the   Gov- 
ernor, or  shall    have   been    otherwise   passed    under  the 
provisions  of   this  Constitution."      It  will   be  observed, 
that  this   clause  of   the   Constitution   does  not  treat  the 
bill   as   passed,  without  the    approval   of   the  Governor, 
although  signed   by  the  Speakers,   unless   by   one   of  the 
two  other  modes   by  which  it  may   become  a  law  with- 
out his  approval.     One  of  the^e  modes  is,  to  pass  it  by 
a   majority  of  all   the  members   of  each   house,  notwith- 
standing  his   objections,    the  other,  by  the  failure  of  the 
Governor  to   return   the  bill,  with  his  objections^  within 
five  days  after  it  shall  have  been   presented  to  him. 

By  the  Constitution  of  1870,  the  approval  of  the 
Governor  is  just  as  essential  to  the  validity  of  a  legis- 
lative enactment  as  a  law,  (except  in  the  two  cases  above 
stated,)  as  the  passage  of  it  by  both  houses  and  signa- 
ture of  the  Speaker  of  each,  and  it  can  not  with  pro- 
priety be  said  to  have  passed,  or  been  enacted  into  a  law 
until  it  has  received  all  the  constitutional  sanctions  re- 
quired to  give  it  efiect  as  such. 

The  Governor's    qualified    veto    power,   and  the    ne- 
cessity of  his   approval  of  the   acts  of  the  Legislature, 
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in  order  to  their  validity  as  laws,  have  been  held  to 
constitute  him  a  component  part  of  the  Legislature;  such 
power  being  legislative  rather  than  executive:  Cooley 
Con.   Lim.y  153-155. 

By  Sec.  20,  of  Art.  2,  it  is  declared  that,  "no  law 
of  a  general  nature  shall  take  effect  until  forty  days 
after  its  passage,  unless,'^  &c. 

The  meaning  of  this  section  is,  that  the  law  shall 
not  take  effect  until  forty  days  afler  it  has  become  a 
law;  that  is,  after  it  shall  have  received  the  approval 
of  the  Governor;  or  upon  his  refusal  to  approve,  shall 
have  been  otherwise  passed  under  the  provisions  of  the 
Constitution. 

The  Circuit  Judge    held    otherwise,    and   we  are  of 
opinion  that   in  so  holding,  he  erred. 

Let  the  judgment  be  arrested,  and  defendant  dis- 
charged. 


J.  R.  Jones  t>.  The  State. 


1.  XKBiCT^rEKT.    AtaaiiU  to  Bavish*    Feloniousty.    In  an  indictment  for  an 

assault  with  intent  to  rayish,  it  is  not  necessary  to  charge  thiat  the  as- 
sault was  feloniously  made. 

2.  Verdict.    Effect  of,  in  Supreme  Court*    Where  the  questions  involved 
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in  a  trial  below  are  mainly  dependent  on  the  credit  of  witnesses,  much 
weight  is  to  be  given  in  the  revising  court  to  the  action  of  the  court 
and  jury. 

Case  overruled :  NevilU  v.  The  Stale,  7  Cold.,  78. 

Case  cited :  Williame  v.  The  Slate,  8  Hum.,  585. 


FROM   DE  KALB. 


Circuit  Court,  July  Term,  1871,  S.  M.  Fite,  J. 

E.  L.  Gardenhire  and  M.  M.  Brien,  for  the  pris- 
oner, insisted  that  the  indictment  must  charge  the  assault 
to  be  felonious:  citing  Act  of  1829,  c.  23,  s.  53;  Code,  4615; 
WiUia'm  v.  Stafe,  8  Hum.,  585;  Nevills  v.  StaUy  7  Cold., 
78;  2  Grant,  (Pa.,)  385;  Wharton's  Pr.,  255;  Felony  de- 
fined, 4  Bl.  Com.,  94;  BaUew  v.  Alexander,  6  Hum.,  434. 
Admitted  that  the  first  section  of  the  Act  of  1829  was 
omitted  from  Code. 

On  the  evidence  of  rape,  cited:  Phillips  v.  State,  9  Hum., 
246;  East's  P.  C,  443;  4  BL,  214  n.,  215;  1  Russ  on  Cr.,    . 
691;  Roscoe  Cr.  Ev.,  862;  Major  v.  State,  2  Sneed,  11;  4 
Sneed,  597. 

On  the  charge  they  cited :  Phipps  v.  Staie,  3  Cold.,  348. 

Attorney  General  Heiskelt^  for  the  State,  on  the  suf- 
ficiency of  the  indictment,  cited :  Dillard  v.  State,  ante  260; 
Middle  V.  State,  ante,  401;  Williams  v.  State,  ante,  39;  J.  C 
Williams  v.  State,  ante,  376. 

On  the  presumption  in  favor  of  proceedings  below: 
Stanley  v.  Crippen,  1  Head,  116;  Cornelius  v.  MerriU^  2 
Head,  99,  100;  NoUn  v.  Wilson,  5  Sneed,  340;  Large  v. 
Dennis,  lb.,  597;  Slate  v.  Harder,  2  Dev.  &  Bat,  407; 
Thomas  v.  Alexander-,  lb.,  385;  Pickett  v.  Pickett,  3  Dev.,  6; 
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Turner  v.  /Stete,  9  Hum.,  119,  120;  Isham  v.  SiCate,  1  Sneed, 
114;  Bedford  v.  Staiej  2  Swan,  73;  ietts  v.  Demumbruney 
Cooke,  39,  48;  McGavock  v.  Ward,  lb.,  403,  405,  406; 
Kelton  V.  Bevina,  lb.,  102;  Gregory  v.  -4/fcn,  M.  &  Y.,  74, 
77;  White  v.  Hembreej  1  Tenn.,  529;  Oassel  v.  Franklin, 
2  Tenn.,  201;  Mitchell  v.  /8<a/c,  5  Yer.,  346;  WaWrac6  v. 
W.  &  B.  O.  T,  Co.,  2  Col.,  519;  MeBee  v.  Petty,  3  Col., 
178;  WiUiama  v.  S^afe,  an<€,  379;  Meigs'  Digest,  §  602; 
Harris  v.  State,  per  Nelson,  J.,  Nashville,  1871. 

The  presumption  is  the  same  in  civil  and  criminal  ca- 
ses: McClure  v.  State,  1  Yer.,  217;  Ewell  v.  State,  6  Yer., 
374;  Gillespie  v.  State,  8  Yer.,  508.  And  see  Turner  v. 
State,  post,  452. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

James  R.  Jones  was  indicted  for  committing  an  assault 
and  battery  on  Roxana  Bailiff,  in  DeKalb  county,  on  the 
16th  of  October,  1861,  and  convicted.  From  the  judg- 
ment sentencing  him  to  the  Penitentiary  for  five  years, 
he  has  appealed  to  this  Court. 

The  first  ground  on  which  a  renewal  is  sought  is,  that 
the  Circuit  Judge  erred  in  refusing  to  arrest  the  judg- 
ment for  a  fatal  defect  in  the  indictment.  The  charge 
in  the  indictment  is  as  follows: 

''That  James  R.  Jones,  on  .the  16th  of  October,  1866, 
in  the  county  of  DeKalb,  and  State  of  Tennessee,  in  and 
upon  Roxana  Bailiff,  then  and  there  being,  did  make  an 
assault;  and  her,  the  said  Roxana  Bailiff,  then  and  there 
did  beat,  wound  and  ill  treat  with  intent,  her  the  said 
Eoxana  Bailiff,  violently  and  against   her  will  then  and 
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there  feloniouslj  to  ravish  and   carnally  know^  and  other 
wrongs,"  &c. 

The  objection  to  this  indictment  is,  that  it  does  not 
charge  that  the  assault  and  battery  were  committed  with 
the  felonums  intent,  but  that  the  felonious  intent  charged 
is  to  ravish.  This  objection  is  sustained  by  the  cases  of 
Williams  v.  The  Stale,  8  Hum.,  585,  and  Nevilh  v.  The 
State,  7  Cold.,  78.  In  the  former  case,  Judge  Green  said : 
"The  indictment  should  have  charged,  that  the  prisoner 
'feloniously  did  make  an  assault;'  using  the  word  feloni- 
ously in  relation  to  the  assault;  and  to  charge  that  the 
party  made  the  assault  with  intent  feloniously  to  ravish^ 
is  to  charge  a  misdemeanor  only,  with  the  aggravating 
circumstance  of  the  intent  to  commit  a  felony."  In  the 
case  in  7  Cold.,  Judge  Gaut,  special  judge,  followed  the 
holding  by  Judge  Green. 

The  section  of  the  Code  on  which  the  defendant  was 
indicted,  is  as  follows: 

"Sec.  4615.  Any  person  guilty  of  committing  an  as- 
sault and  battery  upon  any  female,  with  an  intent,  forci- 
bly and  against  her  will,  to  have  unlawful  carnal  knowledge 
of  her,  shall,  on  conviction,  be  imprisoned  in  the  peni- 
tentiary not  less  than  two  nor  more  than  ten  years.'' 

This  section  was  brought  into  the  Code  from  the  63d 
section  of  the  Penitentiary  Code,  passed  in  1829,  and  in 
the  same  language.  It  is  observed  that,  in  the  descrip- 
tion of  the  oflense,  the  word  "felonious"  is  not  used,  nor 
is  it  used  in  the  53d  section  of  the  Act  of  1829,  which 
was  in  force  when  Judge  Green  gave  his  opinion  in  the 
case  of  Williams  v.  The  Stale,  8  Hum.,  586.      But  he  held 
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that  in  describing  the  oflfense  in  the  indictment,  the  as- 
sault should  be  charged  to  be  "felonious,"  because,  by  the 
1st  section  of  the  Act  of  1829,  all  the  offenses  enume- 
rated in  that  act  were  declared  felonies,  and  punishable 
in  the  penitentiary.  The  offense  described  in  the  53d 
section  being  in  this  way  shown  to  be  a  felony,  he  held 
that  the  indictment  was  bad,  because  the  assault  was  not 
charged  to  be  felonious. 

But  when  the  Code  was  adopted,  the  1st  section  of  the 
Act  of  1829  was  left  out,  and  we  now  have  no  statute  de- 
fining what  offenses  are  felonies.  The  offense  of  assault 
and  battery  on  a  female,  with  intent  to  ravish,  described 
in  section  4615,  is  not  in  that  section,  or  in  any  other  in 
the  Code,  declared  to  be  a  felony;  but  it  is  declared  to 
be  punishable  in  the  penitentiary.  It  follows,  that  since 
the  adoption  of  the  Code,  it  is  not  necessary  in  charging 
the  offense  of  assault  and  battery  with  intent  to  ravish, 
to  charge  the  assault  and  battery  to  have  been  felonious. 

As  described  in  the  Code,  it  is  immaterial  whether  the 
offense  be  regarded  as  a  felony  or  a  misdemeanor,  it  is 
punishable  by  imprisonment  in  the  penitentiary.  And  an 
indictment  charging  the  offense  in  the  language  of  the 
Code,  or  in  language  of  equivalent  import,  is  sufficient. 
We  have  held  in  two  cases  at  the  present  term,  that  in- 
dictments charging  murder  in  the  first  degree  were  good, 
although  the  crime  was  not  charged  to  have  been  "felo- 
niously" committed ;  for  the  reason,  that,  in  describing  the 
crime  of  murder  in  the  first  degree  in  the  Code,  the  word 
"felonious"  is  not  used;  and  that  it  was  sufficient  to 
charge   the   crime   in   the   words   of  the   Code.      In   like 

manner,  and   for  a   like   reason,  we  hold,  in   the  present 
29 
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case,  that  the  indictment  is  good,  although  the  assault 
and  battery  is  not  charged  to  have  been  felonious.  It  fol- 
lows that  we  overrule  the  case  of  Nevills  v.  The  SUile^  7 
Cold.,  78,  and  hold  that  the  Circuit  Judge  committed  no 
error  in  overruling  the  motion  in  arrest  of  judgment. 

The  next  ground  relied  on  for  a  reversal,  is,  that  the 
verdict  is  not  sustained  by  the  evidence.  The  verdict 
rests  mainly  on  the  evidence  of  the  prosecutrix,  who  is 
the  step-daughter  of  the  defendant.  The  chief  witness 
assailing  her  credibility  was  a  son  of  defendant  by  a 
former  marriage.  If  the  evidence  of  the  prosecutrix 
was  true,  the  defendant  is  guilty;  but  if  the  evidence  of 
the  defendant's  son  was  true,  tiie  prosecutrix  was,  from 
her  very  childhood,  a  confirmed  strumpet,  and  her  evi- 
dence false  and  insufficient  to  sustain  the  verdict.  The 
defendant's  son  represents,  in  his  testimony,  that,  from 
the  age  of  five  years  until  she  was  sixteen,  (her  age  when 
the  present  offense  was  committed.)  she  had  been  in  the 
constant  habit  of  having  sexual  intercourse  with  the  wit- 
ness, he  being  three  years  older  than  the  prosecutrix. 
On  the  other  hand,  she  emphatically  and  positively  con- 
tradicts the  entire  evidence  of  defendant's  son.  Her 
character  was  sustained  by  witnesses — his  was  attacked  hy 
several,  but  sustained  by  more  than  those  who  attacked 
him. 

There  are  circumstances  connected  with  her  account  of 
the  assault,  upon  her,  calculated  to  excite  suspicion  as  to 
the  reliability  of  some  irf  the  details,  and  to  raise  some 
doubt  as  to  the  intent  with  which  the  defendant  made 
the  attempt  upon  her  virtue;  there  ai*e  other  circum- 
stances calculated  to  sustain  and  corroborate  her  story. 
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Upon  the  whole,  we  are  brought  to  the  conclusion 
that  it  is  one  of  the  cases  in  which  we  are  bound  to  con- 
cede much  weight  to  the  action  of  the  jury  and  the  court 
below.  It  was  mainly  a  question  as  to  the  credit  to  be 
given  to  conflicting  witnesses.  The  jury  and  the  court 
had  full  opportunity  to  make  up  a  much  more  satis- 
factory judgment  as  to  the  credit  to  be  given  to  the 
witnesses  than  '  we  can  have,  nor  do  we  see  in  the 
record  any  reason  to  infer  that  there  was  anything 
like  passion  or  rashness  on  the  part  of  the  jury.  The 
defendant  had  left  the  county  soon  after  the  occurrence, 
and  had  been  absent  three  or  four  years.  In  the 
meantime,  the  prosecutrix  had  married.  We  can  not 
see  that  there  existed,  after  such  a  lapse  of  time,  any 
such  public  excitement  as  interfered  with  an  impartial 
trial.  Under  all  the  circumstances,  we  are  constrained 
to  conclude  that  the  verdict  and  judgment  below  ought 
not  to  be  disturbed. 

Several  exceptions  have  been  taken  to  the  charge 
of  the  Circuit  Judge,  but  after  carefully  weighing  and 
scrutinizing  them,  we  are  satisfied  that  they  are  not 
well  taken. 

Let  the  judgment  be  affirmed. 
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Green  Turner  v.  The  State. 

1.  Horse  Stealing.      VerdUtt,     When  capital.     Under  the  Act  of  17th 

May,  1865,  c.  6,  s.  1,  horse  stealing  is  capital,  in  all  cases  where  the 
jury  do  not  commute  the  punishment;  and  a  simple  verdict  of  guilty 
is  sufficient  for  the  infliction  of  the  death  penalty. 

2.  Chabgb.    Reference  to  Statute.    If  the  Bill  of  Exceptions  show  that  the 

judge  read  "the  Act  on  which  tlie  indictment  was  founded,"  without 
further  description,  it  is  sufficient  without  setting  it  out  in  words. 

3.  Indictment.    Description.     Color  and  sex.    If  the  indictment  describe 

the  animal  stolen,  by  color  and  sex,  the  color  and  sex  must  be  proved 
as  laid,  but  such  description  is  unnecessary. 

4.  Same.     Color.    Proof  of.    Where  the  indictment  described  the  animal 

as  a  bay,  proof  that  the  animal  was  a  bay  or  red  sorrel  was  held  suffi* 
cient  to  support  the  verdict. 

5.  Error.    Must  appear.    To  obtain  a  reversal  in  a  court  of  errors,  error 

must  be  affirmatively  shown. 

Case  cited :  Kirhy  v.  State,  7  Yer.,  259. 


FROM   GILES. 


Circuit  Court,  August  Term,  1871.  Wm.  P.  Martin, 
J.,   presiding. 

Thos.  M.  Jones,  for  the  prisoner. 

Attorney  General  Heiskell,  for  the  State. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted  at  the  July 
Term,  1871,  of  the  Circuit  Court  of  Giles  county,  of 
stealing  a   mule. 

Motions  for  a  new  trial  and  in  arrest  of  judgment 
were   severally   made  and  overruled;   and  the   court  pro- 
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ceeded  to  pronounce  the  judgment  of  death  upon  the 
defendant,  from  which  he  has  appealed  in  error  to  this 
court. 

The  indictment  charges  that  Green  Turner,  on  the 
5th  day  of  September,  1870,  in  the  county  of  Giles, 
aforesaid,  feloniously  did  steal,  take,  and  carry  away, 
one   bay   mare   mule,   of  the   value,  &c. 

For  the  plaintiff  in  error,  it  is  insisted  that  the 
judgment  should  be  reversed,  because  the  jury  in  their 
verdict  did  not  find  what  punishment  the  defendant 
below  should  undergo,  for  the  offense  of  which  they 
convicted  him;  and  the  case  of  Kirby  v.  The  State,  7 
Yer.,   259,   is  cited,   as   sustaining   this  proposition. 

There  is  no  analogy  between  that  case  and  this; 
and  the  reasons  that  required  in  that  case  that  the 
jury  should  find  more  than  a  simple  verdict  of  guilty 
as  charged  in  the  indictment  do  not  exist  in  this. 
That  was  an  indictment  for  murder,  which,  under  our 
statutes,  consists  of  two  degrees,  murder  in  the  first 
degree,  and  murder  in  the  second  degree,  and  the  pun- 
ishment in  the  one  case  is  different  from  the  punish- 
ment in  the  other,  and  it  is  made  by  statute  the  duty 
of  the  jury  to  ascertain  in  their  verdict  whether  the 
offense  charged  is  murder  in  the  first  or  second  de- 
gree. 

By  the  Act  of  17th  May,  1865,  it  is  provided 
"that  whoever  shall  feloniously  take  or  steal  any  horse, 
mule,  or  ass,  shall,  on  conviction  thereof,  suffer  death 
by  hanging:  Provided,  the  jury  before  whom  the  of- 
fense is  tried  shall,  if  they  think  proper,  commute  the 
punishment   to    imprisonment    in    the  penitentiary   for    a 
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period   of  not   less   than   ten,   nor  more  than   twenty-one 
years." 

The  law  annexes  the  punishment  of  death  by  hang- 
ing to  the  offense  of  stealing  a  horse,  mule  or  ass, 
but  the  jury  may,  if  they  think  proper,  commute  the 
punishment.  If  in  their  verdict  they  do  not  exercise 
their  discretion  in  the  commutation  of  the  punishment, 
it  of  course  stands  as  prescribed  by  the  Act,  a  con- 
viction of  an  offense  punishable  with  death,  to  be  en- 
forced  by   the  judgment  of  the   court. 

There  was,  therefore,  no  error  in  the  verdict  of  the 
jury,  or  judgment  of  the  court,  for  the  reason  assigned 
in   the   exception  just   considered. 

The  jury  manifestly,  purposely  abstained  from  the 
commutation  of  the  punishment  provided  by  the  statute, 
as  they  were  instructed  in  the  charge  of  the  judge 
that  they  had  the  right  to  commute  the  punishment 
as  provided  in  the  statute,  which  he  read  to  them; 
and  he  further  told  them  that  if  they  found  the  pris- 
oner guilty,  as  charged  in  the  indictment,  without  say- 
ing more,  the  legal  effect  of  their  verdict  was,  that  the 
defendant   would   be   hung. 

Another  objection  is  taken  to  the  proceedings  in  the 
court  below,  that  the  court  in  his  charge  read  the  statute 
upon  which  the  indictment  was  founded,  the  record  re- 
citing the  fact  that  he  read  it,  and  showing  by  reference 
to  the  power  of  the  jury  to  commute  the  punishment, 
and  the  legal  effect  of  the  simple  finding  of  guilty  as 
charged,  &c.  What  statute*  was  read?  We  do  not  think 
there  was  such  error  in  this  to  authorize  a  reversal.  No 
error   is   affirmatively   shown,   and    it   is   well   settled  by 
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numerous  adjudications,  that  this  court  will  not  reverse, 
unless  it  is  shown  aflBrraatively  that  error  has  been  com- 
mitted. While  we  can  not  reverse  for  this  alleged  error, 
we  are  of  opinion  that  the  rule  referred  to,  which  re- 
strains us  from  reversing,  ought  not  to  be  construed  as 
authorizing  a  partial  omission,  or  imperfect  statement,  of 
the  history  of  the  trial  below,  but  that  the  record  should 
exhibit  as  fully  and  clearly  as  practicable,  what  was  in 
fact  done,  in  the  court  below;  and  when  a  statute  or 
other  law  is  read  to  the  jury,  it  should  be  so  specified 
by  quotation  or  otherwise  as  to  preclude  mistake  in  this 
court,  as  to  what  was  so  read  to  the  jury. 

The  indictment  charges  the  defendant  with  stealing 
*'one  bay  mare  mule,"  and  defendant  insists  that  the 
proof  shows  it  was  a  *^red  sorrel  mule." 

The  testimony  of  two  witnesses,  one  being  the  owner, 
describes  the  mule  as  a  *^bay,"  while  one  of  the  two  says 
some  people  would  call  it  sorrel,  but  he  considered  it  a 
^'bay."  Three  other  witnesses  describe  it  as  a  "red 
sorrel." 

The  court  told  the  jury  that  "the  indictment  alleges 
the  mule  to  be  a  bay,  and  it  must  be  proven  to  be 
the  color  stated,"  "and  if  the  proof  shows  the  mule 
to  be  a  sorrel,  it  is  a  fatal  variance."  The  jury 
found  from  the  proof  it  was  a  bay,  and  we  can  not 
say  they  were  in  error  in  so  finding.  There  was 
evidence  to  support  the  verdict,  and  from  the  testimony 
of  one  of  the  witnesses,  the  difference  between  a  bay 
and  sorrel  is  so  shadowy  that  it  can  hardly  be  said 
to  be    incorrect    to   call   it   the    one   color   or   the   other. 
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It    is  not   like   the    marked    and   well   defined    difference 
between   white   and   black. 

But  the  mule  is  described  in  the  indictment  not 
only   as   a   "bay,"   but  as   a    '*bay   maie   mule." 

Under  the  Act  of  May  17th,  1865,  it  would  have 
been  sufficient  to  have  described  the  subject  of  the  lar- 
ceny simply  as  a  "mule."  Then  the  color  and  sex  would 
have  been  wholly  immaterial,  if  the  identity  had  been 
otherwise   established. 

But  the  terms  "bay  mare"  having  been  used  as 
descriptive  of  the  mule,  although  unnecessarily  so  used, 
they  become  material  averments  and  must  be  proved. 
Where  a  person  or  thing,  necessary  to  be  mentioned  in 
an  indictment,  is  described  with  unnecessary  particularity, 
all  the  circumstances  of  the  description  must  be  proved, 
for  they  all  are  made  essential  to  the  identity.  Thus 
in  an  indictment  for  stealing  a  black  horse,  the  animal 
is  necessarily  mentioned,  but  the  color  need  not  be 
stated,  yet  if  it  is  stated,  it  is  made  descriptive  of  the 
particular  animal  stolen,  and  a  variance  in  the  proof 
of  the  color  is  fatal:  1  Gr.  on  Ev.,  §  65,  citing  1 
Stark.  Ev.,  374,  Rose.  Cr.  Ev.,  102-3;  2  Rus.  on 
Crimes,  788. 

In  a  case  cited.  Rose.  Cr.  Ev.,  103,  the  prisoner 
was  indicted  for  killing  a  mare,  the  proof  showed  it 
was  a  colt  without  specifying  the  sex,  and  it  was  held 
not  sufficient  to  support  the  charge  of  killing  a  mare. 
No  allegation  in  an  indictment,  whether  necessary  or 
unnecessary,  which  is  descriptive  of  the  identity  of  that 
which  is  legally  essential  to  the  charge  in  the  indictment, 
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can  be  rejected  as  sarpliisage,  but  must  be  proved  as 
laid. 

There  is  no  testimony  in  the  record  to  support  the 
averment  of  the  indictment  that  the  mule  stolen  was 
a  mare  mule;  on  the  contrary,  there  is  testimony  tend- 
ing  to  show  that  it   was   a  horse. 

The  prosecutor,  who  was  owner  of  the  mule,  upon 
his  examination,  whenever  he  used  any  language  indi- 
cating the  sex  of  the  mule,  employed  the  masculine 
pronoun  '*him,"  which  he  did  frequently  in  the  progress 
of  his  examination  as  a  witness.  Other  witnesses  used 
the  same  term,  and  none  use  any  term  or  make  any 
reference  to  the  mule  which  would  indicate  that  it  was 
a  mare.  So  far,  then,  as  there  is  any  testimony  upon 
this  point,  its  tendency  is  net  to  sustain,  but  to  dis- 
prove the  averment  in  the  indictment  that  the  animal 
was   a   mare   mule. 

For  this  reason,  we  reverse  the  judgment  and  re- 
mand  the  cause. 


Sol.  Stone  v.  The  State. 

1.  Killing  a  Horse.     Malice  at  special  ovmer.    Killing  a  horse,  with  mal- 

ice at  the  bailee  of  the  animal,  conRtitutes  the  oflense  described  in  the 
Code,  4657,  though  there  be  no  malice  at  the  general  owner. 

2.  Indictment.  AveimverU  of  malice.    The  fact  that  the  animal  is  described 
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as  the  property  of  the  general  owner,  does  not  restrict  the  proof  of 
malice,  to  malice  against  him,  but  will  admit  the  proof  that  the  mal- 
ice was  at  the  special  owner. 


FROM    LINCOLN. 


Circuit  Court,  July  Term,  1871.     W.  P.  Hickerson,  J, 

Newman  &  Allen  cited  Code,  4657,  and  Whart.  Am. 
Cr.  Law,  title,  Malicious  Mischief. 

Attorney-General  Heiskell  for  the  State,  cited  and 
commented  on  the  Stale  v.  Wilcox,  3  Yer.,  278,  insisting 
that  the  original  construction  of  the  Act  of  1803  was 
strained,  as  it  made  the  act  criminal  if  done  either  ma- 
liciously or  of  purpose.  That  case  was  upon  a  special  ver- 
dict, finding  malice  at  the  animal,  and  none  at  the  owner; 
and  so  could  not  involve  the  question  of  malice  against 
a  temporary  owner.  Insisted,  that  if  a  man  were  to 
kill  animals  of  whom  the  owners  were  unknown,  from 
general  malevolence,  it  would  constitute  the  offense,  citing: 
Rex  V.  Philp,  2  Buss,  on  Cr.,  545,  and  n.  c,  2  Archb.,  782, 
783. 

Cited  State  v.  Taylor,  6  Hum.,  285,  and  2  Archb.,  781, 
to  show  that  the  indictment  was  good,  without  any  charge 
showing  against  whom  the  malice  was,  and  insisted  that 
the  averment  of  ownership  had  no  necessary  connection 
with  that  of  malice,  the  ownership  being  truly  alleged. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Sol.  Stone  was  indicted  in  the  Circuit  Court  of  Lincoln 
county,  for   maliciously  killing   a   horse,  the   property  of 
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Thornton  Russell,  of  the  value  of  $150.  Russell  loaned 
the  horse  to  John  Kelso  to  ride  to  the  house  of  Sol.  Stone. 
Upon  reaching  there,  he  hitched  the  horse  to  the  fence, 
near  where  Sol.  Stone  was  rolling  logs.  Kelso  informed 
Stone  that  he  had  come  for  his  clothes,  which  were  at 
Stone's  house,  near  by.  They  got  into  angry  words, 
when  Kelso  started  towards  the  house,  threatening  to  get 
his  gun,  which  was  at  Stone's  house.  Thereupon,  Stone 
struck  the  horse  three  blows  with  a  handspike,  over  the 
head,  which  broke  his  skull  and  instantly  killed  him. 
Stone  had  no  malice  against  Russell,  the  general  owner 
of  the  horse,  but  he  was  mad  with  Kelso,  who  was  in 
possession  of  him,  and  the  temporary  owner. 

The  Circuit  Judge  charged  the  jury  that  "if  you  should 
believe  from  the  evidence  that  Thornton  Russell  was  the 
owner  of  the  horse  killed,  but  at  the  time  of  the  killing 
Kelso  had  the  horse  in  his  possession,  under  a  loan  or 
hire  from  the  general  owner  Russell,  and  in  consequence 
of  defendant's  malice  against  him,  Kelso,  defendant  mali- 
ciously and  wilfully  killed  the  horse,  then  the  court  is  of 
opinion  that  defendant  would  be  guilty,  although  Kelso 
only  had  a  special  property  in  the  horse,  accompanied  with 
possession." 

The  jury  found  the  defendant  guilty,  and  sentenced 
him  to  one  year  in  the  penitentiary. 

It  is  insisted  here,  that  the  law  was  erroneously  charged 
to  the  jury.  It  is  well  settled,  that  to  constitute  the  of- 
fense of  malicious  mischief  in  the  killing  of  a  horse,  the 
malice  must  be  towards  the  owner.  It  is  necessary  that 
the  indictment  should  charge  that  the  horse  was  mali- 
ciously killed,  and  also  state  who  the  owner  of  the  pro- 
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perty  was.  But  it  is  not  necessary  that  it  should  be 
charged  that  the  killing  was  with  malice  towards  the 
owner.  The  owner  should  be  named,  by  way  of  identi- 
fying the  horse,  and  because  upon  conviction  the  defend- 
ant would  be  liable  to  judgment  for  the  value  of  the 
horse. 

The  charge  of  the  court  was,  that  proof  of  malice  to- 
wards Kelso,  the  special  owner,  was  suflBcient,  although 
the  indictment  charged  that  Russell  was  the  general  own- 
er. As  it  was  not  necessary  to  charge  in  the  indictment 
that  the  killing  was  with  malice  towards  Russell,  the 
general  owner,  it  was  suflBcient  to  prove  that  it  was  done 
with  malice  towards  the  special  owner. 

There  was  no  error,  and  the  judgment  is  aflSrmed. 


Lewis  Taylor  v.  The  State. 


1.  Indictment.     Larceny.    AUegaiion  of  value.    General,    On  an  indict- 

ment fo«*  larceny,  a  charge  of  stealing  two  hams,  two  shoulders  and 
eight  jowls,  weighing  one  hundred  pounds,  of  the  value  of  fifteen  dol- 
lars, was  held  sufficient,  the  verdict  being  general. 

2.  Larceny.     General  verdict.    A  general  verdict,  in  larceny,  on  an  indict- 

ment charging  the  stealing  of  articles  of  more  than  ten  dollars  in  valne, 
is  a  verdict  of  grand  larceny. 

3.  Verdict.    Several  counts.    A  general  verdict  on  an  indictment  contain- 

ing several  counts,  will  be  referred  to  the  count  w^hich  will  sustain  the 
conviction. 

4.  Charge  of  Coitrt.     On  questions  not  pertinent  to  proofs.    "WTiere  the 

charge  is  grand  larceny,  and  there  is  no  proof  of  a  larceny  of  less  than 
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$10,  but  the  whole  proof  relates  to  a  larger  value,  it  is  not  necessary  for 
the  court  below  to  charge  upon  the  discretionarj  power  of  the  jury  to 
fix  a  punishment  in  the  county  jail. 

Case  approved :  Isham  v.  States  1  Sneed,  114. 

Cases  cited :  WyaU  v.  State,  2  Swan,  396 ;  WiUiams  v.  State,  ante,  376. 


FROM   GILES. 


Circuit  Court,  August  Term,  1871.  Wm.  P.  Mar- 
tin, J. 

Jas.  M.  Quarles,  for  the  prisoner,  cited  Hope  v. 
C<m%  9  Mete,  134;  State  v.  Williams,  10  Hum.,  101; 
Baldwin  v.  State,  1  Sneed,  411;    2  Arch.  Cr.  PL,  356,  n. 

Attorney  General  Heiskell,  for  the  State,  cited, 
on  effect  of  verdict  and  judgment  below,  same  authorities 
cited  in  Jones  v.  State,  ante,  446;  allegation  of  value  of 
property  stolen,  and  verdict,  State  v.  Hood,  51  Maine. 
Insisted  that  in  this  State,  where  the  jury  fix  the  pun- 
ishment, there  is  no  need  for  the  value  to  be  specially 
affixed  to  each  article.  The  punishment  of  grand  and 
petit  larceny  is  the  same,  except  the  term  of  imprison- 
ment, and  as  to  that,  it  may  be  the  same  for  any  pe- 
riod between  three  and  five  years.  A  verdict  of  less 
than  three  years'  confinement  is  necessarily  petit  larceny, 
and  over  five  years  is  necessarily  grand  larceny.  Where 
it  is  between  three  and  five  years,  it  may  be  either;  but 
as  the  jury  ascertain  the  only  doubtful  point  dependent 
on  the  distinction,  i,  e.,  the  punishment,  and  the  Court  has 
every  element  on  which  to  enter  the  judgment,  a  general 
verdict  is  good.  If  the  Court  had  to  fix  the  punish- 
ment within  limits  depending  on  the  grade  of  the  of- 
fense, it  would   be  otherwise. 
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He  also  cited  WaUingham  v.  State,  5  Sneed,  64,  to 
show  that  a  verdict  for  a  less  time  than  the  law  allowed, 
was  an  error  of  which  the  defendant  could  not  avail 
himself,  as  not  being  error  against  the  defendant;  and 
so,  an  error  which  did  not  injure  him,  because  it  was 
immaterial,  could  not  avail  him. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  conviction  for  larceny  in  the  Circuit  Court 
of  Giles  county,  and  the  prisoner  is  sentenced  to  the  Peni- 
tentiary for  three  years,  from  which  he  prosecutes  an  ap- 
peal in  error  to  this  Court.  The  first  error  assigned  here 
is,  that  the  indictment  contains  no  sufficient  description  of 
the  property  stolen.  It  charges  the  prisoner  with  steal- 
ing two  hams  of  bacon  and  two  shoulders  of  bacon,  and 
eight  jowls,  weighing  one  hundred  pounds,  of  the  value 
of  fifteen  dollars.  It  is  insisted  that  each  article  taken 
must  be  specifically  described,  and  the  separate  value  of 
each  charged.  For  this  two  cases  are  cited — Baldwin  v. 
StaU,  1  Sneed,  411;  Williams  v.  State,  10  Hum.,  101.  No 
such  rule  is  laid  down  in  these  causes;  in  the  first,  the 
Court  simply  holding  the  description  sufficient;  in  the 
other,  that  when  a  party  was  charged  with  stealing  a 
horse,  bridle,  saddle,  blanket  and  martingale,  that  it 
charged  but  one  crime,  it  being  the  same  act  of  larceny, 
the  property  being  stolen  from  the  same  individual  at  the 
same  time.  The  other  case  cited,  of  Woodfolk  Lewis,  at 
the  present  term  of  ihis  Court,  has  no  bearing  on  the 
question.  The  description  of  the  property  stolen  in  this 
case  is  certainly  eufficient,  being  as  definite  as  the  natnre 
of  the  articles  stolen  will  permit. 
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The  other  objection  has  nothing  in  it;  as  to  the 
failure  of  the  Judge  to  charge  the  jury  that,  upon  their 
recommendation,  the  Court  might  substitute  fine  and  im- 
prisonment in  the  county  jail  instead  of  confinement  in 
the  Penitentiary.  The  section  of  the  Code  applies  to 
cases  of  petit  larceny,  not  to  cases  of  grand  larceny,  as 
this  was  charged  to  be,  and  as  it  is  proven  to  have  been, 
by  the  owner,  he  proving  the  meat  to  have  been  worth 
$20. 

It  is  next  objected,  that  the  verdict  is  general;  that 
^'defendant  is  guilty  in  manner  and  form,  as  charged  in 
the  indictment,^'  so  that  we  can  not  tell  on  what  count 
the  verdict  was  rendered,  there  being  two  counts  in  the 
indictment — the  first  for  larceny,  the  second  for  receiving 
stolen  goods.  This  question  has  been  decided  in  two 
cases  in  our  State,  the  opinion  of  the  Court  being  de- 
livered in  both  cases  by  the  same  learned  Judge,  the 
cases  holding  the  directly  opposite  rule,  the  one  to  the 
other.  In  Wyatt  v.  The  State,  2  Swan,  396,  four  counts 
were  in  the  same  indictment.  The  jury  found  a  general 
verdict  of  guilty.  The  Court  say:  "The  jury  make  no 
reference  in  their  verdict  to  the  separate  counts.  We 
can  not  know,  therefore,  whether  they  would  have  found 
a  verdict  of  guilty  or  not  guilty,  on  the  first  count.'' 
If  the  prisoner  had  been  convicted  in  that  case,  on  the 
first  count  in  the  indictment,  it  would  not,  say  the 
Court,  have  been  material  whether  the  charge  on  the 
other  counts  was  correct  or  not.  The  Court  then  adds: 
"We  can  not,  therefore,  know  but  that  the  general  con- 
viction was  on   the  second  or  third  counts,  and  they  go 
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on  to   reverse  the  ease,  on  the  charge  of  the  Court  as  to 
law  arising  on  these  last  counts. 

In  the  case  of  Isham  v.  State,  1  Sneed,  115,  it  was 
objected  to  the  conviction,  that  it  was  had  on  the  second 
and  fourth  counts,  and  that  the  latter  was  bad.  The 
Court  laid  down  the  rule  to  be:  "If  the  verdict  is 
general  or  upon  two  counts,  and  either  count  be  good, 
the  conviction  will  stand,  no  matter  how  defective  the 
other  may  be."  The  two  cases,  however,  may  be  distin- 
guished in  this,  that  in  the  first  case,  the  Court  had 
charged  the  law  erroneously  on  the  counts  discussed  by 
the  Court  in  that  opinion,  and  if  the  conviction  had 
been  under  either  of  them,  it  was  the  result  of  the  er- 
roneous instruction;  while  in  the  other  case,  one  count 
of  the  indictment  on  which  the  party  was  convicted 
was  defective,  the  other  being  good.  The  Court,  how- 
ever, in  the  last  case,  must  have  referred  tlie  conviction 
to  the  good  count,  or  else  the  judgment  should  have 
been  arrested.  In  the  case  before  us,  we  are  compelled 
to  refer  the  conviction  to  the  count  for  grand  larceny; 
for  if  it  applies  to  the  second  count,  for  receiving  the 
property,  knowing  it  to  have  been  stolen,  the  conviction 
could  not  stand,  as  there  is  no  proof  to  sustain  it.  It 
was  a  case  of  simple  larceny  or  nothing,  from  the  proof. 
We  can  see  clearly,  from  the  proof,  that  the  jury  must 
have  found  the  party  guilty  of  the  larceny,  as  no  proof 
was  introduced  to  sustain  the  other  count;  no  attempt 
at  seeking  a  conviction  on  it  is  made  by  the  State.  In 
a  case  like  this,  when  we  can  see  clearly  that  the  party- 
was  tried   under   the   proper   count,  and   convicted  under 
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it,  and  there  is  no  error  in  the  charge  of  the  Court  on 
any  other  count  by  which  the  jury  might  have  been 
misled,  we  may  well  follow  the  rule  given  in  the  case 
in  1  Sneed,  of  Isham  v.  The  State,  and  refer  the  convic- 
tion to  the  proper  count  in  the  indictment. 

It  is  insisted  that  the  testimony  does  not  sustain  the 
verdict  of  conviction.  On  this  question  we  need  but 
say  that  the  evidence  is  somewhat  contradictory,  but  not 
irreconcilable.  If,  as  the  jury  evidently  believed,  the 
witnesses  for  the  State  testified  truly,  it  is  clear  the 
prisoner  is  guilty.  The  jury  have  so  found  under  proper 
instructions  from  the  Court;  and  having  the  witnesses 
before  them,  with  better  means  of  testing  their  credi- 
bility than  we  can  have,  we  are  unable  to  say  that  they 
arrived  at  a  wrong  conclusion. 

Let  the  judgment  be  affirmed. 


The  State  v.  Figures  Smith. 

Dbunkenness.    Indidabie.    Since  the  adoption  of  the  Code,  a  single  act 
of  public  drunkenness  is  indictable. 

Cafles  cited:   SmUh  v.  StaUy  1  Hum.,  398;  Tipl(m  v.  StaU,  2  Yerg.,  543. 
Statutes  cited:  1842,  c.  94;  1844,  c.  98:  1859-60,  c.  10. 
Code  cited:   41. 


FROM  WILSOX. 


Criminal   Court,   June   Term,    1871.      W.   H.   WiL- 
r*iAMSON,  J.,  presiding. 
30 
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Attorney  General  Heiskell^  for  the  State,  cited :  Smith 
V.  State,  1  Hum.,  396;  Hutcliiriaon  v.  StatCy  5  Hum.,  142; 
Act  of  1844,  c.  98,  not  carried  into  Code,  and  so  repeal- 
ed;  1859-60,  c.  10.     See,  also,  1843,  c.  141,  s.  4, 

And.  B.  Martin,  for  defendant. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  State  appeals  in  error  from  a  judgment  of  the 
Circuit  Court  of  Wilson  county,  quashing  a  presentment 
for  drunkenness.  The  presentment  is  in  form  as  follows: 
*^The  grand  jurors  for  the  State  of  Tennessee,  good  and 
lawful  men,  duly  elected,  impaneled,  sworn  and  charged 
to  enquire  for  the  body  of  the  county  of  Wilson  afore- 
said, upon  their  oath  aforesaid,  present  that  Figures 
Smith,  on  the  23d  day  of  January,  in  the  year  of  our 
Lord  eighteen  hundred  and  seventy- one,  in  the  county 
of  Wilson  aforesaid,  was  unlawfully,  willfully  and  infa- 
mously drunk  in  a  public  place,  to-wit:  in  the  town  of 
Lebanon,  in  said  county  of  Wilson,  on  the  said  23d  day 
of  January,  in  the  year  of  our  Lord  eighteen  hundred 
and  seventy-one,  and  on  divers  other  times  and  places, 
to  the  evil  example  of  divers  good  citizens  then  and 
there  assembled,  and  against  the  peace  and  dignity  of 
the   State." 

Prior  to  the  act  of  1842,  c.  94,  it  had  been  uni- 
formly held  by  this  court,  that  a  single  act  of  public 
drunkenness  from  the  use  of  intoxicating  liquors,  was  an 
indictable  offense  at  common  law.  Thus  it  was  said  by 
a  learned  Judge:  "It  is  laid  down  in  Blackstone,  that 
sobriety  in  public  is  a  duty  that  every  man  owes  to  the 
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oommunity.  It  is,  therefore^  an  offense  to  good  morals 
for  a  man  to  be  publicly  drunk,  and  for  this  offense  he 
may  be  indicted" :  Smith  v.  The  StaUj  1  Hum.,  399.  And 
the  reasons  of  the  law  are  thus  strongly  stated  by  Judge 
"Whyte  in  an  early  case:  "The  pernicious  influence  of 
an  evil  example  is  plain  to  every  reflecting  mind;  and 
the  powerful  influence  of  this  vice  upon  society,  not 
only  in  its  effect  upon  the  relations  of  private  life,  but 
also  as  being  the  origin,  the  fomenter  and  the  promoter 
of  the  greater  portion  of  the  public  crime  of  the  coun- 
try, proves  it  to  be  what  it  is,  an  indictable  offense :'' 
Tipton  V.  Staity  2  Yerg.,  543.  But  this  doctrine  of  the 
common  law  was  abrogated  by  the  act  of  1842,  c.  94, 
and  by  the  explanatory  act  of  1844,  c.  98,  by  which 
indictments  or  presentments  for  single  acts  of  drunken- 
ness are  forbidden,  unless  the  party  when  so  drunk  shall 
commit  some  other  offense  against  the  law.  It  will  be 
observed,  that  these  acts  are  not  carried  into  the  Code; 
and  all  public  and  general  laws  passed  prior  to  the  Code 
are,  by  it,  expressly  repealed:  Code,  §  41.  The  princi- 
ple of  the  common  law,  therefore,  which  made  a  single 
act  of  public  drunkenness-  indictable,  is  revived  and  is 
in  full  force  in  this  State.  No  subsequent  act  has  re- 
vived the  acts  referred  to;  but  the  Legislature,  at  the 
session  next  succeeding  the  adoption  of  the  Code,  enact- 
ed, that  it  shall  not  be  imperative  upon  grand  jurors 
to  make  presentments  for  a  single  act  of  drunkenness: 
Act  1869-60,  c,  10.  This  leaves  it  discretionary  with 
that  body  to  make  such  presentments  whenever,  in  its 
judgment,  the  good  of  society  demands  it.  We  hold 
the  presentment  in  this  case  to  be  a  good  one. 

Beverse  the  judgment,  and  remand  the  case  for  a  trial. 
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John  Preswood  v.  The  State. 

1.  JuBOR.     Challenge.    Perempioryy  or  for  cause.     "Where  niae  jurors  had 

formed  an  opinion  from  rumor  in  a  capital  case,  but  the  record  did  not 
show  that  the  prisoner  exhausted  his  peremptory  challenges;  held  that 
the  prisoner  was  not  entitled  to  the  benefit  of  the  question,  whether  the 
jurors  were  competent  As  he  does  not  challenge,  he  is  held  to  accept 
the  jurors. 

2.  Evidence.     Admmion  without  ex/ceptiouy  not  error.     The  adminsion  of 

illegal  evidence  without  exception  at  the  time,  it  being  subsequently 
excepted  to  and  excluded,  is  not  error. 

Cases  cited :  Alfred  v.  5'ta/c,  2  Swan,  581 ;  Mose»  v.  State,  11  Hum.,  232; 
8.  C,  10  Hum.,  456 ;  Payne  v.  Stale,  H  Hum.,  375 ;  McGowan  v.  State, 
9  Yer.,  184. 


FROM    DEKALB. 


Circuit  Court,  July  Term,  1871.      S.  M.  Fite,  J. 

J.  J.  Ford,  for  the  prisoner,  cited  10  Hum.,  466; 
Henry  v.  StaJUy  4  Hum.,  270;  Brakefield  v.  State,  1  Sneed, 
215;   Alfred  v.  State,  2  Swan,  582. 

Attorney  General  Heiskell,  for  the  State,  cited  ilfe- 
Gowan  v.  State,  9  Yer.,  184;  Mosea  v.  StaJte,  10  Hum., 
456;  Alfred  v.  State,  2  Swan,  581;  CarroU  v.  State,  3 
Hum.,  315,  317;    Henry  v.  State,  4  Hum.,  270. 

McFarland,  J.,  delivered  the  opinion  of  the  Court, 

The  prisoner  was  indicted  in  the  Circuit  Court  of  De- 
Kalb  county,  for  the  murder  of  Rachel  H.  Billings,     At 
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the  July  Term,  1871,  he  was  tried  by  a  jury,  who  found 
him  guilty  of  murder  in  the  first  degree.  His  motions 
for  a  new  trial  and  in  arrest  of  judgment,  were  overruled, 
and  the  judgment  of  death  pronounced  upon  him,  from 
which  he  has  appealed  to  this  Court. 

The  first  ground  relied  ujx)n  for  a  new  trial,  is:  The 
bill  of  exceptions  states,  that,  ''In  the  selection  of  the 
jury,  nine  of  those  selected  as  jurors,  stated  upon  their 
examination,  that  they  had  formed  or  expressed  an  opin- 
ion concerning  the  guilt  or  innocence  of  the  prisoner,  upon 
rumor,  and  flying  reports,  and  that  they  had  never  heard 
any  of  the  witnesses  speak  of  the  case,  or  heard  any  one 
detail  the  facts  or  evidence  in  the  case,  and  had  formed 
their  opinion  merely  from  general  rumor."  The  defend- 
ant's counsel  excepted  to  the  competency  of  these  jurors, 
but  the  court  held  them  competent/ 

In  the  case  of  Alfred  and  Anthony  v.  The  State,  2 
Swan,  it  was  held,  that  an  opinion  formed  from  rumor 
or  report,  does  not  disqualify  the  juror.  The  same  doc- 
trine is  held  in  the  case  of  Moses  v.  The  State,  11  Hum., 
232,  and  in  the  case  of  Payne  v.  The  State,  3  Hum.,  375. 
In  the  first  named  case.  Judge  Caruthers  says:  ''That  it 
is  not  the  existence  of  an  opinion  either  way,  which  con- 
stitutes the  disqualification,  but  the  grounds  upon  which 
it  is  formed;  or  it  might  be  speaking  more  correctly  to 
say,  that  the  law  does  not  regard  it  as  an  opinion  at  all, 
unless  it  is  based  upon  a  knowledge,  or  reliable  informa- 
tion of  the  facts.'' 

We  do  not  deem  it  necessary  in  this  case  to  enquire 
into  the  correctness  of  these  authorities  quoted.  The  bill 
of  exceptions   does  not  show  that  the  prisoner   exhausted 
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his  peremptory  challenges.  It  was  held^  in  the  case  of 
McGowan  v.  The  State,  9  Yer.,  184,  that  if  a  juror,  incom- 
petent on  account  of  opinion,  was  selected  upon  the  jury, 
and  the  prisoner  fails  to  exhaust  his  peremptory  chal- 
lenges, that  the  objection  is  waived.  The  correctness  of 
this  rule  seems  to  be  recognized  in  the  cases  of  Moses  v. 
The  State,  10  Hum.,  456,  and  in  Alfred  and  Anthony  v. 
The  State,  2  Swan,  581.  The  principle  seems  to  be,  that 
as  the  prisoner  does  not  exhaust  his  challenges,  he  volun- 
tarily accepts  the  jurors,  with  a  knowledge  of  their  opin-* 
ions;  and  upon  this  latter  ground,  we  hold  that  the  ob- 
jection to  the  jurors  can  not  now  be  made.  Upon  these 
authorities,  we  do  not  feel  authorized  to  grant  the  prisoner 
a  new  trial  upon  this  ground. 

The  State  proved  by  Sarah  Bigsby  and  Lucinda  Bil- 
lings, statements  madd  to  them,  shortly  after  the  murder, 
by  Inez  Certain,  the  daughter  of  the  deceased,  some  twelve 
or  thirteen  years  old,  as  to  the  facts  attending  the  murder, 
and  as  to  who  did  the  killing.  This,  it  is  admitted,  was 
illegal  evidence,  but  the  bill  of  exceptions  shows  that  no 
objection  was  made  to  the  testimony,  by  the  prisoner,  at 
the  time  of  its  introduction,  but  afterwards  his  counsel 
moved  the  court  to  exclude  the  evidence,  which  his  Honor 
the  Circuit  Judge,  promptly  did,  remarking  that  had  the 
objection  been  made  sooner,  the  evidence  would  not  have 
been  heard. 

We  can  not  now  hold  this  to  be  error.  It  is  true 
that  in  a  case  involving  the  life  of  a  citizen,  the  court 
would  not  be  disposed  to  hold  the  prisoner  bound  by  his 
acts  in  the  conduct  of  his  trial  with  the  same  strictness 
that  would  apply  in  a  civil  case.      We  would  not  suffer 
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injtistice  to  be  done  him  on  account  of  any  mere  inad- 
vertence of  himself  or  his  counsel ;  but  we  think  the  pris- 
oner might,  if  he  chose,  agree  to  admit  the  illegal  testi* 
mony.  He  might  have  been  advised  that  it  was  better 
to  waive  exception  to  this  testimony  and  admit  it.  Inez, 
the  little  girl  whose  statements  are  proven,  was  a  witness. 
The  object  of  the  prisoner's  counsel,  doubtless,  was  to  al- 
low these  statements  to  be  proven,  with  a  view  to  contra- 
dicting them.  The  testimony  being  admitted  in  this  man- 
ner, all  that  the  prisoner  could  ask  would  be  to  have  it 
excluded  whenever  he  moved  the  court  to  do  so.  This 
was  done.  And  as  we  can  not  see  that  the  prisoner  has 
been  prejudiced  by  the  testimony,  we  can  not  reverse  upon 
this  ground. 

No  further  exception  is  taken  to  the  action  of  the  court 
below.  The  law  was  fully  and  correctly  expounded  to  the 
jury.  It  but  remains  to  see  whether  the  facts  in  proof 
create  such  a  doubt  of  the  prisoner's  guilt  as  to  authorize 
a  new  trial  under  the  rules  upon  which  this  court  acts  in 
such  cases.  The  prosecutor,  James  Billings,  the  husband 
of  the  deceased,  proves  that  he  left  his  house  in  DeKalb 
county,  and  went  down  the  river  on  a  raft,  leaving  his 
wife  and  three  children  at  home,  alone  in  a  cabin.  Inez, 
the  oldest,  was  his  step-daughter,  the  others  were  younger. 
He  left  home  on  Saturday;  told  the  defendant,  who  lived 
about  a  quarter  or  half  mile  from  him,  that  he  was  going 
down  the  river.  He  found  his  wife,  when  he  returned, 
in  her  grave.  He  had  her  taken  up  and  moved  to  an- 
other grave.  She  had  been  murdered  in  his  absence.  It 
appears  fully  in  proof,  that  on  the  night  of  29th  January, 
1871,  after  James  Billings  had  left  home,  that  his  wife. 
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Rachel  Billings,  was  murdered.  Her  daughter,  Inez, 
between  twelve  and  thirteen  years  of  age,  proves  that  her 
mother  and  herself,  and  two  little  children,  were  at  home 
alone;  that  she  was  awakened  in  the  night  by  the  dog 
barking;  that  a  man  came,  put  his  hand  through  the 
crack,  opened  the  door  and  came  in;  jerked  her  mother 
from  the  bed,  who  at  the  same  time  jerked  the  gun  from 
the  rack.  She,  witness,  got  the  ax  and  struck  the  man. 
He  then  jerked  the  ax  from  her,  and  struck  witness  on 
the  head,  and  knocked  her  to  her  knees.  She  then  laid 
down  behind  a  chair  and  looked  through  the  chair.  The 
man  tlien  struck  her  mother  on  the  head  with  the  ax, 
three  licks,  and  knocked  her  down;  he  was  then  down 
on  the  floor  with  her  mother,  who  was  groaning;  he  re- 
mained a  short  time  and  left.  He  came  in  at  the  upper 
door,  and  went  out  at  the  lower  door,  washed  his  hands 
in  the  water  bucket  and  left.  Witness  got  back  in  bed 
and  stayed  until  morning.  She  was  afraid  to  leave.  She 
says  there  was  fire  light  in  the  house;  that  she  knew  the 
man;  that  it  was  the  prisoner,  John  Preswood;  that  he 
was  barefooted,  had  no  hat,  coat  or  pants  on.  It  is  proven 
that  Inez  gave  the  alarm  the  next  morning  to  Mrs.  Rigs- 
by,  who  visited  the  house,  and  soon  after  a  number  of 
others.  The  body  of  Rachel  Billings  was  found  upon 
the  floor  dead,  with  one  or  more  mortal  wounds  upon  the 
head,  made  apparently  with  an  ax;  the  ax  was  lying, 
the  pole  and  handle  bloody;  the  gun  was  also  there,  the 
gun  rack  being  broken.  The  body  was  partly  uncovered ; 
various  marks  of  violence  were  upon  the  body;  there  were 
finger  prints  upon  her  throat,  as  if  she  had  been  choked; 
there  was  the  print  of  a  bloody  right  hand  upon  the  floor 
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near  the  body.  The  water  in  the  water  bucket  looked 
colored,  as  if  with  blood,  also  the  gourd  handle.  There 
were  wounds  upon  the  head  of  the  little  girl  Inez,  and  the 
place  where  she  had  lain  upon  the  floor  was  marked  with 
blood.  The  defendant  lived  at  his  father's,  between  a 
quarter  and  half  a  mile  off.  It  is  in  proof  that  bare- 
footed tracks  were  found  going  from  the  direction  of  where 
the  prisoner  lived,  towards  the  house  where  the  murder 
was  committed,  and  returning.  These  tracks  could  be 
traced  about  half  or  two-  thirds  of  the  way,  and  were  then 
lost,  owing  to  the  nature  of  the  ground.  This  track 
seemed  to  have  gone  in  at  the  upper  door,  and  gone  out 
at  the  lower  door  of  Billings'  house.  When  these  tracks 
were  measured,  and  the  measure  applied  to  the  prisoner's 
foot,  the  measure  seemed  to  be  a  little  the  longest;  but 
when  the  prisoner  stood  up  and  bore  his  weight  upon  his 
foot,  the  measure  corresponded  with  the  length  of  his  foot. 
Part  of  the  witnesses  who  first  examined  the  prisoner, 
found  no  blood  upon  his  clothes  or  person,  except  what 
appeared  to  be  a  sign  of  blood  upon  his  shirt  sleeves. 
One  other  witness  says  he  thought  he  saw  blood  upon  his 
drawers;  his  feet  and  ankles  were  scratched  and  bloody — 
looked  as  if  it  might  have  been  done  the  night  before; 
there  were  bamboo  briars  along  the  path.  Some  five  wit- 
nesses prove  that  a  day  or  two  after  the  prisoner  was  put 
in  jail,  that  his  shirt  and  drawers  were  taken  off.  He 
was  arrested  the  day  after  the  murder;  the  shirt  and 
drawers  were  identified.  These  witnesses  prove  that  there 
were  various  distinct  marks  and  streaks  of  blood  upon 
these  garments.  It  appeared  that  there  had  been  an  at- 
tempt to  wash  out  these  stains. 
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The  prisoner  was  a  stout  joang  man  at  the  time,  eigh- 
teen or  nineteen  years  old;  he  knew  that  Billings  was 
from  home;  he  was  at  the  house  of  the  deceased  on  Fri- 
day before  the  murder;  his  manner  in  looking  at  the  de- 
ceased attracted  the  attention  of  a  female  witness  who  was 
present.  He  was  at  the  house  again  Sunday  evening;  de- 
ceased told  him  as  he  was  leaving  to  tell  one  of  his  sisters 
to  come  and  stay  with  her  that  night.  He  said  that  he 
would  tell  her,  but  he  did  not  know  that  she  could  come. 
It  does  not  appear  that  he  did  tell  her.  It  is  in  proof 
that  the  little  girl  Inez  had  seen  the  prisoner  often  and 
knew  him  well. 

Upon  these  facts,  is  there  any  room  to  doubt?  The 
father  and  two  sisters  of  the  prisoner  are  introduced  to 
prove  an  alibi.  They  prove  that  about  dark,  the  pris- 
oner and  his  three  sisters  went  to  the  house  of  Bigsby, 
near  by,  and  stayed  until  nine  or  ten  o'clock;  that  they 
returned  home;  prisoner  at  once  went  to  bed — was  com- 
plaining of  headache;  that  they  heard  him  during  the 
night,  complaining;  that  he  could  not  have  gotten  out  of 
the  house  without  their  knowledge. 

The  two  sisters  are  contradicted  in  material  particulars, 
and  are  shown  to  have  made  different  statements  before 
the  Justice,  upon  the  preliminary  examination;  and  the 
force  of  their  testimony  is  greatly  impaired;  but  it  is 
manifest  from  their  statements  that  the  prisoner  might 
have  left  the  house  without  their  knowledge.  It  is  shown 
that  they  endeavored  to  get  other  witnesses  to  swear  to 
the  same  iacts,  and  when  asked  if  they  had  not  done  so, 
denied  it. 

No  evidence  is  introduced  throwing  the  slightest  sus- 
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picioD  upon  any  one  else.-  It  was  in  the  winter  season. 
The  fact  that  the  p^uilty  man  was  barefooted,  without  hat 
or  ooaty  would  clearlj  indicate  that  he  had  come  but  a 
short  distance. 

Upon  a  careful  and  anxious  review  of  all  the  testimony, 
we  are  forced  to  say  that  the  prisoner's  guilt  is  established; 
that  he  committed  this  most  atrocious  murder  most  proba- 
bly in  the  perpretation  of,  or  attempt  to  perpetrate,  an- 
other most  brutal  crime. 

The  judgment  must  be  affirmed. 


Young  Alexander  v.  The  State. 

1.  IsDlcmssr,  for  murder^  need  not  daertbe  wound  or  weapon.    An  in- 

dictment for  murder,  which  does  not  specify  the  weapon  used,  or  de- 
icrihe  the  wound  inflicted,  is  good. 

2.  Vjenue.    Bill  of  BxeepHona  must  state.    The  Code,  sec.  5242,  sub.  sec. 

9,  ouring  the  omif^sion  of  venue  in  a  Bill  of  Exceptions,  is  not  valid. 

Code  construed:  6114,  5115,  5117. 


FROM    DAVIDSON. 


Criminal  Court,  May  Term,  1871.  Thos.  N.  Fra- 
ziER,  J.,  presiding. 

G.  R.  Stubblepield,  John  Trimble,  John  Latj- 
BENCE  and  John  D.  Brien,  for  the  prisoner,  insisted 
that  the  indictment  was  bad,  citing  Whar.  Cr.  L.,  168, 


L. 
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(3  ed.,)  488,  489;  2  Hale,  1»6,  Archb.  Cr.  PL,  384; 
Hawk.  P.  C,  b.  62;  1  Dev.  (N.  C.,)  139;  2  Vir- 
ginia  Cases;  Archb.  Cr.  PI.  (5  ed.,)  p.  51,  53,  top.; 
10  Hum.,   121;    StaU  v.  Heflin,  8  Hum.,  85. 

That  the  bill  of  exceptions  shows  that  it  coutains 
all  the  evidence,  and  there  is  no  evidence  of  venue. 
That  the  Code,  4542,  sub.  sec.  9,  is  in  contravention 
of  the   Constitution,   Art    1,  s.   9. 

Attorney  General  Heiskell,  with  E.  B.  McClana- 
HAN,  for  the  State,  cited  the  Code  5114,  5115,  5117, 
and  insisted  that  the  indictment  was  certain;  that  William 
Stewart  could  only  have  been  killed  once,  and  that  a 
charge  of  killing  him  was  as  certain  as  any  number 
of  circumstances  could  make  it.  That  the  weapon  was 
not  necessary  to  be  charged.  It  was  no  longer  deodand. 
It  need  not  be  proved  as  laid.  It  was  ridiculous  to 
say  you  may  charge  a  pistol  and  prove  a  shot  gua 
or  a  cannon;  charge  a  knife  and  prove  a  sword,  bat- 
tle-ax or  spear.  The  nature  of  the  wound  need  not 
be  alleged,  for,  if  alleged,  it  need  not  be  proved  as 
laid.  It  need  not  be  alleged  to  be  mortal,  for,  if  it 
killed,   it   was   necessarily   so. 

As  to  venue,  he  urged  the  same  matters  as  in 
Mays  V.  The  StaiCy  ante,  p.  434;  and  also  that  it  was  not 
matter  of  presumption  for  the  court,  but  it  was  a  ques- 
tion whether  the  Legislature  could  establish  a  presump- 
tion. He  insisted  that  the  Legislature  could  declare 
that  a  general  statement,  that  the  bill  of  exceptions 
contained  all  the  evidence  should  be  regarded  as  sub- 
ject to    the    qualification    that  it   did    not    include    the 
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evidence  as  to  venue  unless  it  was  specially  stated  that 
it  contained  the  evidence  on  that  point.  This  was  the 
effect  of  the  clause  objected  to.  The  Legislature  could 
fix  the  burthen  of  proof.  They  could  require  a  special 
plea  to  put  venue  in  issue  or  put  the  proof  on  the 
defendant,  and,  of  course,  could  fix  the  burthen  of  put- 
ting facts  into  a  bill  of  exceptions  without  affecting 
the  constitutional  right  of  persons  to  be  tried  in  the 
county. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

At  the  May  Term,  1871,  of  the  Criminal  Court  for 
Davidson  county,  Young  Alexander  was  convicted  of 
murder  in  the  second  degree,  for  killing  Wm.  Stewart, 
and  sentenced  to  the  penitentiary  for  ten  years.  He 
has  appealed  to  this  court,  afler  his  motions  in  arrest 
of  judgment  and   for  a  new  trial  were  overruled. 

The  first  error  relied  on,  is,  that  the  motion  in 
arrest  of  judgment  was  improperly  overruled,  because 
the  indictment  on  which  defendant  was  tried  was  in- 
sufficient in   law.      The  indictment  is   as   follows: 

"The  Grand  Jurors  of  the  State  of  Tennessee,  empan- 
elled, charged  and  sworn,  to  enquire  for  the  body  of  the 
county  of  Davidson  and  State  of  Tennessee,  upon  their 
oath  aforesaid,  present,  that  on  the  13th  of  April,  1870, 
in  the  State  and  county  aforesaid,  one  Young  Alexander, 
colored,  and  Michael  Maloney,  in  and  upon  Wm.  Stew- 
art, did  •  unlawfully  make  an  assault,  and  him,  the  said 
Wm.  Stewart,  they,  the  said  Young  Alexander,  col.,  and 
Michael  Maloney,  then  and  there  unlawfully,  deliberately, 
premeditatedly,  feloniously  and  of  their  malice  afore- 
thought,  did   kill   and   murder,   contrary  to  the   form  of 
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the  statute  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State.  R.  S.  Ttjthill, 

Attorney  General,  &c/' 

The  objection  taken  to  this  indictment  is,  that  it 
does  not  state  the  weapon  by  which  the  assault  was 
made  and  the  killing  produced. 

An  indictment  is  defined  by  Judge  Story,  in  his  com- 
mentaries of  the  Constitution  of  the  United  States,  to  be 
'^a  written  accasation  of  an  offense,  preferred  to,  and 
presented  upon  oath,  by  a  Grand  Jury,  at  the  suit  of 
the  Government."  By  section  5114  of  the  Code,  it 
is  provided,  that  '^the  statement  of  the  facts  constitu- 
ting the  offense  in  an  indictment,  shall  be  in  ordinary 
and  concise  language,  without  prolixity  or  repetition/* 
And  by  section  5115,  that  "in  no  case  are  the  words 
^force  and  arms,*  or  ^contrary  to  the  form  of  the  statute,' 
or  ^moved  and  instigated  by  the  devil,*  or  other  words 
not  essential  to  constitute  the  offense,  necessary  or  pro- 
per.** And  by  section  5117,  "the  act  or  omission 
charged  as  the  offense,  shall  be  stated  with  such  a  de- 
gree of  certainty  as  to  enable  the  court  to  pronounce 
judgment,  upon  a  conviction,  according  to  the  right  of 
the  case.** 

The  true  interpetation  of  these  sections  of  the  Code 
is,  that  in  the  statement  of  the  offense  the  indictment 
must  recite  explicitly  the  facts  which  constitute  the 
alleged  crime,  and  not  merely  their  supposed  l^al 
bearing.  It  is  the  simple  office  of  the  bill  tb  exhibit 
the  facts.  If  there  be  sufficient  to  constitute  the 
crime  charged,  that  will  be  judicially  recognized  by  the 
court  as  their  legal  consequence. 

The  indictment  in  the  present  case,  recites  that,  on 
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a  day  specified.  Young  Alexander  made  an  unlawful 
assault  on  Wm.  Stewart,  and  by  such  assault  killed 
and  murdered  him;  and  that  it  was  done  unlawfully, 
deliberately,  premeditatedly,  feloniously  and  with  malice 
aforethought.  These  are  the  facts  recited  as  constitu- 
ting the  crime  of  which  defendant  was  accused.  The 
legal  consequence  of  these  facts,  to-wit,  that  the  de- 
fendant is  guilty  of  murder  in  the  first  degree,  is  not 
stated.  Nor  was  it  necessary:  the  court  was  left  to 
recognize  the  legal  consequence  to  be  deduced  from  the 
facts  charged.  The  written  accusation  had  fully  per- 
formed its  office  when  the  fiicts  constituting  the  offense 
were  recited. 

The  object  of  the  indictment  or  written  accusation,  is, 
that  the  accused  may  know  'Hhe  nature  and  cause  of  the 
accusation  against  him.^'  The  question  is,  does  this  in- 
dictment enable  the  defendant  to  know  the  nature  and 
cause  of  the  accusation  against  him?  Are  the  facts  con- 
stituting the  offense  charged,  so  explicitly  stated  as  to 
show  the  nature  and  cause  of  the  accusation?  The  na- 
ture of  the  accusation  is,  that  he  is  charged  with  the  de- 
liberate, premeditated  and  malicious  killing  and  murder- 
ing of  Wm.  Stewart;  and  the  cause  of  the  accusation  is, 
that  he  is  then  charged  with  murder.  The  act  charged 
as  the  offense,  is  stated  with  such  degree  of  certainty,  as 
not  only  to  enable  him  to  know  the  nature  and  cause 
of  the  accusation  and  to  make  his  defense,  but  upon  con- 
viction the  Court  can  pronounce  judgment  according  to 
the  right  of  the  case. 

The  statement  of  the  character  of  the  weapon  with 
which  the  killing  was  effected,  could  add  nothing  to  the 
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nature  and  cause  of  the  accusation^  nor  could  it  be  of  any 
service  to  him  in  making  his  defense.  The  assault  re- 
cited is  not  the  gravamen  of  the  charge;  that  is  only  in- 
ducement to  the  real  charge,  which  is  that  of  killing  and 
murdering,  and  as  the  assault  was  followed  by  killing 
and  murder  as  its  consequence,  it  was  not  necessary  to 
state  the  weapon  with  which  the  assault  was  made,  or 
the  killing  consummated.  The  reason  on  which  we  have 
held  that  in  an  indictment  for  assault  with  intent  to 
commit  murder,  it  is  necessary  to  state  the  character  of 
the  weapon  with  which  the  assault  was  made,  does  not 
apply  where  the  indictment  is  for  committing  murder. 

There  was,  therefore,  no  error  in  overruling  the  motion 
in  arrest  of  judgment. 

The  next  error  relied  on,  is,  that  the  court  below 
overruled  the  motion  for  a  new  trial. 

It  is  insisted  for  defendant,  that  the  bill  of  excep- 
tions failed  to  show  that  the  offense  was  committed  in 
the  county  of  Davidson,  in  which  county  the  defendant 
was  tried  and  convicted;  and  that  for  that  reason,  a 
new  trial   ought  to   have  been  granted. 

After  a  careful  examination  of  the  proof,  as  set  out 
in  the  bill  of  exceptions,  (and  it  professes  to  contain  all 
the  testimony  adduced  on  the  trial,)  we  are  unable  to 
find  any  thing  which  locates  the  killing  either  in  the 
city  of  Nashville  or  in  the  county  of  Davidson.  Wit- 
nesses speak  of  Cedar  Street,  and  of  the  city,  and  of  the 
Chattanooga  depot,  in  detailing  their  evidence;  and  one 
witness,  by  way  of  giving  the  jury  an  idea  of  distance, 
refers  to  the  distance  to  the  market-house  as  the  meas- 
ure.     But  it  is  remarkable,  that  no  one  witness  alludes 
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to  the  name  of  the  city  in  which  the  killing  took  place^ 
nor  to  any  object  of  which  we  can  take  judicial  notice, 
as  designating  the  city  or  county.  One  witness  refers 
to  the  Chattanooga  depot  as  the  place  where  his  father 
was  employed;  but  this  allusion  may  as  well  point  to 
the  depot  at   Chattanooga  as  at  Nashville. 

It  is  not  denied  that  the  defendant  could  not  be 
legally  convicted,  without  proof  that  the  offense  was 
committed  in  Davidson  county,  where  he  was  tried. 
But  it  is  said,  that,  under  sec.  5242  of  the  Code,  de- 
fendant is  not  to  be  granted  a  new  trial,  for  the  reason 
that  the  bill  of  exceptions  omits  to  state  that  the  venue 
was  proven  in  the  court  below.  Such  is  the  provision 
of  the  statute ;  and  if  we  had  any  legal  mode  of  know- 
ing that  the  venue  was  in  fact  proven,  and  that  the 
fact  so  proven  was  omitted  in  making  up  the  bill  of 
exceptions,  we  should  be  bound  to  hold  that  the  de- 
fendant was  not  entitled  to  a  new  trial  for  this  omis- 
sion. But,  in  another  case  at  the  present  term,  we  had 
occasion  to  consider  and  decide  this  question;  and  after 
reviewing  the  grounds  of  that  decision,  we  find  no  rea- 
son  to  doubt  its  correctness. 

The  decision  rests  upon  the  constitutional  provision, 
that  the  accused  has  a  right  to  "a  speedy  public  trial, 
by  an  impartial  jury  of  the  county  in  which  the  offense 
shall  have  been  committed.^^ 

To  make  a  legal   conviction,  it  is  incumbent  on  the 

State  to  prove    that  the  offense   was  committed    in   the 

county   in   which  the   trial  is  h^d.      It  is  clear  that  the 

Liegislature    has  no  power    to  force  the    accused    to   be 

tried  in  any  other  county,   nor  to  excuse  the  prosecutor 
31 
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from  proving  the  venue.  But  it  is  argued,  that,  upon 
appeal,  this  court  may  presume  that  on  the  trial  below 
the  venue  was  proven,  and  may  presume  further  that 
the  proof  was  omitted  from  the  bill  of  exceptions  by 
inadvertence  or  negligence.  In  cases  where  the  bills 
of  exceptions  do  not  show  that  they  contain  all  the 
testimony,  such  a  presumption  might  well  be  made. 
But  when  the  record  comes  to  us  properly  authenticated, 
and  the  judge  below  certifies  that  all  the  testimony 
given  on  the  trial  is  contained  in  the  bill  of  excep- 
tions, we  are  unable  to  comprehend  the  principle  upon 
which  we  can  presume  arbitrarily  that  the  record  is 
false,  and  that,  in  fact  the  venue  was  proven,  and  that 
it  was  omitted  by  inadvertence  or  negligence,  although 
the  judge  below  has  certified  that  no  such  proof  was 
made.  The  Legislature  could  not  have  intended  to 
require  such  a  construction  to  be  placed  on  their  action. 
If  they  did,  they  made  an  enactment  not  authorized  by 
the  Constitution.  We  so  held  in  the  case  before  re- 
ferred  to,  and  we  now   adhere   to  that  decision. 

This  error,  therefore,  is  well  assigned;  and  as  for 
that,  a  new  trial  must  be  granted,  we  deem  it  improper 
to  express  an  opinion  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict. 
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State  v.  Seth  Williamson. 

iKDicracENT.  Housie-breaking.  An  Indictment  for  houfie-breaking,  with 
intent  to  commit  a  felony,  must  set  out  and  define  the  felony  in- 
tended to  be  committed. 


FKOM   WILSON. 


Criminal  Court,  February  Term,  1872.  W.  H.  Wil- 
liamson, J. 

The  prisoner  was  indicted  for  house-breaking,  and 
charged  in  one  count  "with  intent  to  commit  a  felony" 
generally;  in  the  second  count,  he  was  charged  with  intent 
to  commit  a  felony  specially  described.  The  defendant 
was  convicted  on  the  first  count,  and  acquitted  on  the 
second,  and  the  court  below  arrested  the  judgment,  and 
the  District  Attorney  appealed. 

Attorney  General  Heiskell,  for  the  State. 

Lee  Head,  for  the  prisoner. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

An  indictment  for  house-breaking,  with  intent  to  com- 
mit a  felony,  must  set  out  and  define  the  felony  intended 
to  be  committed. 

Affirm  the  judgment. 
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Wm.  Tucker  v.  The  State. 

Indictment.     Robbery  include  lareeny.      A  party  indicted  for  robbery, 
maj  be  found  g^iltj  of  simple  larceny. 

Code  cited :  4632,  4682,  5122. 


FKOM    DAVIDSON. 


Criminal  Court,  January  Term,  1872.  Thomas  N. 
Frazibr,  J. 

W.  E.  Colyer  and  J.  T.  Brown,  for  the  prisoner, 
insisted  that  an  indictment  for  robbery,  does  not  include 
simple  larceny,  but  does  include  stealing  from  the  persons- 
citing  3  Greenl.,  §  229,  (Redf.  ed.);  also,  note;  Code, 
4^82;  Ccurden  v.  State,  3  Head,  267.  In  these  offenses 
the  value  is  not  material,  Code,  4681,  4682;  in  simple 
larceny  it  is. 

Attorney  General  Heiskell,  for  the  State,  cited  1 
Archb.,  308,  9;  606,  n.;  1  Russ  on  Cr.,  905;  Code,  5122, 
5222. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Wm.  Tucker  and  two  others,  were  indicted  in  the 
Criminal  Court  of  Davidson  county,  at  its  January  Term, 
1872,  for  robbery,  and  Tucker  was  convicted  of  petit 
larceny,  for  which  he  was  sentenced  to  five  years'  im- 
prisonment in  the  Penitentiary.  He  has  appealed  to 
this  Court. 
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The  error  relied  on  for  reversal,  is,  that  in  his 
charge,  the  Judge  instructed  the  jury,  that  "the  first 
count  of  the  indictment  (for  robbery)  includes  not  only 
robbery,  but  the  lesser  offense  of  larceny,  which  by  our 
act  of  Assembly,  may  be  either  grand  or  petit  larceny/' 
The  first  count  charges  the  defendant  with  robbery,  and 
with  taking  various  articles  of  personal  property,  and 
United  States  Treasury  notes,  the  property  of  one  Peter 
Harris,  from  the  person  of  said  Harris,  and  against  his 
will;  which  property  the  defendant  and  two  others,  did 
unlawfully,  feloniously  and  violently  rob,  steal,  take  and 
carry  away,  &c.  The  jury  found  the  defendant  '*not 
guilty  of  the  force  or  violence  or  fear,  as  charged  in 
the  first  count,  but  that  he  is  guilty  of  petit  larceny, 
as  charged  in  said  first  count;''  and  they  fix  his  pun- 
ishment at   five  years  in   the  Penitentiary. 

The  indictment  was  found  under  the  Act  of  1865, 
c.  5,  s.  3,  in  these  words:  "That,  whoever  shall  felo- 
niously rob  another,  or  steal  from  his  person,  shall,  on 
conviction  thereof,  suffer  death  by  hanging:  Provided, 
the  jury  before  whom  the  offense  is  tried  and  convicted, 
may,  if  they  think  proper,  commute  the  punishment  to 
imprisonment  in  the  Penitentiary  for  a  period  not  less 
than  ten  nor  more  than   twenty-one  years." 

This  section  defines  and  provides  for  the  punish- 
ment of  two  distinct  offenses — robbery,  and  stealing  from 
the  person — both  of  which  are  to  be  punished  with 
death.  It  repeals,  by  necessary  implication,  sec  4632  of 
the  Code,  which  punishes  robbery  with  from  five  to  fifteen 
years'  imprisonment;  and  sec.  4682,  which  punishes  any 
one  stealing  from  the  person  of  another,  with  £rom  three 


486  NASHVILLE: 


Wm.  Tucker  v.  The  State. 


to  ten  years'  imprisonment.  Under  the  Code,  the  of- 
fenses of  robbery,  and  stealing  from  the  person,  were 
distinct  offenses,  being  subjected  to  entirely  different 
punishments.  As  the  law  stood  under  the  Code,  under 
an  indictment  for  robbery,  the  defendant  might  be  con- 
victed of  stealing  from  the  person,  because  stealing  from 
the  person  was  a  lower  grade  of  the  offense  of  robbery. 
But,  under  the  act  of  1865,  stealing  from  the  person 
is  elevated  to  the  same  grade  as  robbery,  and  the  same 
punishment  is  affixed  to  each  offense.  The  indictment 
in  the  present  case,  charges  the  defendant  with  robbery 
alone.  It  follows,  that  on  the  indictment,  the  defend- 
ant could  not  be  found  guilty  of  stealing  from  the  per- 
son— that  not  being  an  offense  of  lower  grade  than  rob- 
bery, as  the  law  now  is. 

But  the  Criminal  Judge  charged  the  jury,  that  under 
an  indictment  for  robbery,  they  might  find  the  defend- 
ant guilty  of  petit  larceny,  as  that  was  a  lower  grade 
of  the  same  offense.  The  jury  found  that  defendant 
was  not  guilty  of  robbery,  but  was  "guilty  of  petit  lar- 
ceny, as  charged  in  the  first  count;"  which  finding  was 
intended  to  be  responsive  to  the  charge  that  petit  lar- 
ceny was  a  lower  grade  of  robbery.  The  only  question, 
then,  is,  docs  a  charge  of  robbery  include  a  charge  of 
larceny?  The  well  settled  definitions  of  the  two  words 
answer  the  question.  Larceny  is  of  two  kinds — simple 
larceny,  or  theft,  not  accompanied  with  any  atrocious 
circumstances;  and  mixed  or  compound  larceny,  which  in- 
cludes in  it  the  aggravation  of  taking  from  one's  house 
or  person,  as  in  burglary  or  robbery :  Webster's  Unabr. 
Die.      This    definition   of    larceny    is   clearly    recognized 
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in  the  Code,  in  defining  the  two  oflTenses  of  larceny  and 
robbery — the  former  is,  therefore,  a  lower  grade  of  the 
latter — and  by  sec.  5122  of  the  Code,  the  jury  were 
warranted  in  finding  the  defendant  guilty  of  petit  lar- 
ceny, that   being   included    in   the   charge   for   robbery. 

There  was,  therefore,  no  error  in  the  charge,  and  the 
judgment   is   afiirmed. 


The  State  v.  Sarah  Martin. 

Spirituous  Liquors.  Oath  not  to  adulterate.  The  act  of  1859-60,  c.  81,  s. 
4,  making  it  indictable  to  sell  Rpirituoiin  liquors  without  taking  an  oath 
not  to  adulterate,  is  in  force. 


PROM   VAN   BUREN. 


The  defendant  was  convicted  in  the  Circuit  Court  of 
Van  Buren  county,  at  the  August  Term,  1871,  the 
charge  being  that  she  **did  sell  spirituous  liquors  in 
quantities  of  one  quart,  and  in  quantities,  without  having 
taken  the  oath  and  given  the  bond  not  to  adulterate 
said  liquors,  as  required  by  law."  Judgment  was  en- 
entered  for  fine  and  costs;  but  W.  P.  Hickerson,  J., 
afterwards   arrested  the  judgment. 

Attorney  General  Heiskell,  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion,  holding  that 
it   was   error  to  arrest  the  judgment.      The  act  of  1859- 
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60,  c.  81;  s.  4;  makes  the  sale  of  liquors  without  oath, 
&c.,  indictable.  The  act  of  1867-8,  c.  56,  repeals  sec. 
7  of  the  act  of  1859-60,  as  to  inspectors,  but  does  not 
repeal   the  4th  section  of  that  act. 

Judgment   reversed,  and   remanded   to  the  court  below 
to  execute  the  judgment  entered. 


A.  D.  Eubanks  v.  The  State. 

Gaming.    Prize  candy  sales.    The  sale  of  prize  candy  packages  is  gaming, 
and  indictable. 


PROM   DAVIDSON. 


Criminal   Court,  May  Term,  1871.      Thos.  N.  Fra- 

ZIER,   J. 

W.  B.  Bate,  for  the  plaintiff  in  error,  cited  the  case 
of  The  State  v.  Saville,  MS.,  Knoxville,  September  Term, 
1871. 

Attorney  General  Heiskell,  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Plaintiff  in  error  was  indicted  in  the  Criminal  Court 
of  Davidson  county,  for  gaming  by  betting,  gambh'ng 
and  putting  in  hazard  fifty  cents,  upon  a  certain  game 
of  hazard  and  address,  denominated  a  gift  enterprise^  or 
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prize  candy  sale;  and  for  encouraging  and  promoting  the 
playing  at  a  certain  game  of  hazard  and  address,  denom- 
inated a  gift  enterprise,  or  prize  candy  sale,  being  a 
scheme  or  game  for  the  chance  of  winning  a  prize  of 
greater  or  less  value,  for  money  of  the  value  of  fifty 
cents. 

A  motion  to  quash  the  indictment  was  overruled; 
whereupon  a  trial  was  had  upon  the  plea  of  not  guilty, 
and  verdict  of  guilty  on  the  second  count.  Defendant 
has  appealed  to  this  Court. 

It  was  proved  on  the  trial  that  defendant  was  clerk 
for  Burton,  who  was  selling  prize  candy  publicly,  on 
the  Square,  in  Nashville,  by  auction.  The  candy  was 
put  up  in  small  boxes,  about  two  inches  wide  and  three 
inches  long,  made  with  a  sliding  drawer.  Each  box  con- 
tained French  candies  worth  ten  cents,  and  each  box 
was  sold  for  fifty  cents.  Some  of  the  boxes,  besides 
candy,  had  rings,  some  silver  half  dollars,  and  watches 
and  jewelry.  It  was  guarantied  that  each  box  contained 
candy,  and  something  of  value  not  known  to  either  seller 
or  purchaser.  It  was  required  that  each  box  should 
be  opened  at  the  time  and  place  of  sale.  Each  box 
had  some  article  besides  candy,  worth  from  ten  cents 
to  five  dollars. 

The  Criminal  Judge  charged  the  jury,  that  these 
facts  would  constitute  the  defendant  guilty  of  encourag- 
ing and  promoting  gaming,  and  the  jury  found  the  de- 
fendant guilty,  accordingly. 

The  question  is,  does  the  indictment  charge  facts 
which  constitute  a  case  of  encouraging  and  promoting 
gaming,    and    does     the    evidence    sustain    the    charge? 
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Among  the  several  definitions  of  gaming  found  in  the 
decided  cases  in  our  State,  we  adopt  that  given  in  the 
case  of  Bell  v.  The  State,  5  Sneed,  407,  as  probably  the 
most  comprehensive.  It  is  as  follows:  "Gaming  is  an 
agreement  between  two  or  more  to  risk  money  or  prop- 
erty on  a  contest  or  chance  of  any  kind,  where  one 
must  be  gainer,  and  the  other  loser/'  The  charge  in 
the  indictment  is,  that  defendant  encouraged  and  pro- 
moted a  certain  game  of  hazard  and  address,  called  a 
gift  enterprise  or  prize  candy  sale,  being  a  game  for  the 
chance  of  winning  a  prize  of  greater  or  less  value,  for 
money,  of  the  value  of  fifty  cents.  The  facts  charged  as 
constituting  the  offense,  are,  that  there  is  a  game  of  haz- 
ard known  as  a  prize  candy  sale,  in  which  fifty  cents 
is  paid  for  the  chance  of  winning  more  or  less  in  value 
than  the  sum  paid,  and  that  defendant  encouraged  and 
promoted  this  gfime.  Assuming  these  facts  to  be  true, 
we  can  have  no  doubt  as  to  the  sufficiency  of  the 
charge  of  gaming.  It  is  the  risking  of  fifty  cents  upon 
the  chance  of  getting  more  than  that  sum,  thereby  be- 
ing gainer,  or  of  getting  a  less  amount, in  value,  there- 
by being   loser,  the   result   depending   upon   chance. 

The  charge  in  this  indictment  is  entirely  different 
from  that  in  the  case  of  SavUle  v.  The  State,  decided  at 
Knoxville.  In  that,  Saville  was  charged  with  "selling  . 
Hobbs  certain  closed  and  sealed  packages  containing 
candy  and  some  other  valuable  things  of  uncertain  and 
unknown  value  and  description."  In  that  case,  the 
Court  say:  "There  is  nothing  put  at  hazard  here; 
there  is  no  risk.  But  there  is  here  an  absolute  trade, 
a  simple  bargain  and  sale,  in  which   the    merchant  de- 
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livers  his  goods  and  accepts  the  price.  Whether  that 
price  is  graduated  to  meet  a  risk  on  either  side,  we  can 
not  tell;  for  we  are  not  advised  either  of  the  value  of 
the  goods  or  the  price  paid.  All  that  is  known  is,  that 
Geo.  Saville  sold  said  Hobbs  a  box  of  candy,  and  that 
he  had  other  boxes  like  it,  each  of  which  contained 
candy  and  a  trinket  of  a  value  indeterminate  and  un- 
known until  the  boxes  were  opened;  but  those  other 
boxes  he  did  not  sell  to  Hobbs  or  to  any  other  person, 
so  far  as  the  proof  apprizes  us."  Upon  these  facts, 
the  Court  hold  that  the  offense  of  gaming  was  not 
charged  in  the  indictment,  nor  shown  by  the  facts 
proved. 

In  the  present  case,  the  charge  is  not  for  selling 
boxes  of  candy,  but  for  encouraging  and  promoting  a 
game  or  scheme  of  hazard  and  address,  in  which  fifty 
cents  was  put  at  risk  upon  the  chance  of  getting  more 
or  less  than  its  value.  It  is  clear  that  the  two  cases 
are  wholly  dissimilar,  and  that  while  the  indictment  in 
the  case  of  Saville  v.  The  State  contained  no  charge  of  an 
offense,  in  the  present  case  there  is  a  valid  charge  of 
gaming. 

The  next  question  is,  does  the  evidence  make  out  a 
case  of  gaming?  In  other  words,  does  the  proof  show 
that  defendant  encouraged  and  promoted  a  game,  or 
scheme,  or  device,  in  which  there  was  an  agreement  be- 
tween two  or  more  to  risk  money  or  property  on  a  con- 
test or  chance,  where  one  must  be  gainer  and  the  other 
loser?  The  proof  is,  Tugendrick  was  engaged  in  putting 
up  and  selling  prize  candy  packages  as  a  business;  that 
he  employed  Burton  as  auctioneer  to  sell  for  him,  and  de- 
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fendant  as  clerk.  Each  package  contained  candj  worth 
ten  cents,  and  some  other  article  of  value  from  ten  cents 
to  five  dollars.  Each  package  was  sold  at  fifty  cents,  to 
be  opened  in  the  presence  of  the  auctioner.  Neither  the 
auctioneer  nor  the  buyer  knew  what  was  in  any  box,  ex- 
cept that  each  box  was  guaranteed  to  contain  candy  and 
some  other  article  of  unknown  value. 

Under  these  facts,  the  question  presents  itself,  when  a 
purchaser  agreed  to  give  fifty  cents  for  one  of  these  pack- 
ages, and  the  auctioneer   agreed  to   take   it,  was  this  an 
agreement  on  a  chance,  where  one  must   be  gainer  and 
the  other  loser?      The  purchaser  knows  that  there  is  ten 
cents  worth  of  candy  in  the  package,  and  the   auctioneer 
guarantees  that  besides  the  candy,  there  is  also  some  other 
article  of  value  ranging  from  ten  cents  to  five  dollars  or 
more.      If,  upon  opening  the  package  it  contain  an  arti- 
cle of  less  value  than  forty  cents,  the  buyer  is  loser  and 
the  seller  is  gainer.     On  the  other  hand,  if  the  package 
contains  an  article  of  greater  value  than  forty  cents,  the 
buyer  is  gainer  and  the  seller  is  loser.     The  result,  then, 
whether  the  one  or  the  other  is  gainer  or  loser,  depends 
upon  chance,  as  both  are  ignorant  of  the  contents  of  the 
package.      It  is  clear  it  is  not  the  candy  for  which  the 
buyer  gives  his  fifty  cents.     He  knows  the  candy  is  only 
worth   ten  cents.     What   then   is   it  that   he   is  buying? 
Clearly  the  chance  of  getting  a   prize  worth  more  than 
fifty  cents.    He  risks  fifty  cents  on  the  chance  of  getting 
more  than  the  money  paid,  and  thereby  of  being  a  gainer. 
The  seller  accepts  the  fifty  cents  on  the  chance  that  the 
purchaser  will  get  a  package  worth  less  than  fifty  cents, 
whereby  the  seller  will  be  the  gainer. 
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There  is  no  escape  from  the  conclusion  that  the  facts 
make  out  a  clear  case  of  gaming.  The  Criminal  Judge 
so  charged,  and  the  judgment  below  was  according  to 
that  ruling. 

We  affirm  the  judgment. 


Patrick  Moore  v.  The  State. 

Record.  Undgned  minnte9.  An  entry  made  by  a  clerk^  but  never  signed 
by  the  presiding  judge,  by  reamn  of  his  sickness  and  death,  showing 
the  discharge  of  a  jury  in  a  capital  cane  by  consent  of  the  prisoner,  is 
sufficient  evidence  of  the  fact  of  discharge  by  consent 


FROM   DAVIDSON. 


Criminal  Court,  September  Term,  1871.  Thos.  N. 
Frazier,  J. 

Bate  &  Williams,  for  the  prisoner,  cited  the  author- 
ities generally,  on  jeopardy.  As  to  the  unsigned  minutes, 
they  cited  the  Code,  4040,  4101;  HUe  v.  State,  9  Yer.,  380,- 
Ch.  Cr.  L.,  459.  On  the  clerk's  power  as  to  records: 
McConrull  v.  Read,  M.  &  Y.,  224;  Hurd  v.  iyfe,  6  Yer., 
417;  MiUer  v.  Holt,  1  Tenn.,  87;  Craig  v.  Vance,  lb.,  141; 
Burton  v.  Peitih<me,  4  Yer.,  443;  Bass  et  als.  v.  State,  MS., 
Nashv.,  Dec.  Term,  1870;  Allen  v.  State,  M.  &  Y.,  606. 
Verity  of  record,  Ca^rick  v.  Armstrong,  2  Cold.,  266. 
Correction  of  judgments,    Farris  v.  KUpatrick,  1  Hum., 
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379;  Crutchjield  v.  Stewart,  1  Hum.,  381;  WiUiama  v.  Ten- 
penny,  11  Hum.,  176;  State  v.  Disney,  5  Sneed,  598.  Sug- 
gested that  it  was  the  duty  of  the  successor  of  Judge 
Smith  to  sign  the  minutes.  On  correction  of  errors  in 
records,  cited:  Act  of  1856,  c.  70,  s.  1;  Code,  2877,  2878; 
JElliot  V.  Cochran,  1  Cold.,  389;  Ocoee  Bank  v.  Hughes,  2 
Cold.,  52.  Parol  evidence  inadmissible  to  change  a  re- 
cord: Woodyard's  heirs  v.  Thrdkell,  1  Marsh.,  10;  Cole  v. 
Hank,  3  Monroe,  209;  3  Dev.,  423;  4  Wend.,  534;  ETusk- 
man  v.  McCurdy,  J.  J.  Marshall,  555;  Harrison  v.  State, 
10  Yer.,  542;  Johnson  v.  Johnson,  2  Heis.,  521.  They 
quoted  from  Bass  v.  State,  opinion  by  Judge  Nelson,  where, 
after  quoting  the  section  of  the  Code  to  the  effect  that 
the  minutes  of  the  court  shall  be  read  each  morning  in 
open  court,  and  signed  by  the  judge.  Judge  Nelson  says: 
"This  has  been  the  law  of  the  State,  at  least,  since  the 
Act  of  1808,  c.  49,  s.  20;  Car.  &  Nic,  205.  The  objects 
of  reading  and  signing  the  minutes  in  open  court  are  to 
enable  the  attorneys,  suitors  and  the  public,  to  know  what 
has  been  done  during  the  term ;  to  prevent  improper  entries 
from  being  made  upon  the  record;  to  correct  mistakes  be- 
fore the  minutes  are  signed;  and  to  have  the  official  sanc- 
tion of  the  judge  as  to  the  correctness  of  the  entries  of 
each  day's  proceedings.  It  never  was  contemplated  that 
the  minutes  should  be  signed  at  any  other  time  or  place 
than  during  the  term  and  in  the  court-house,  in  public 
view,  or  where  at  least  the  people  may  attend  at  pleasure. 
A  signature  at  chambers,  when  none,  or  a  part  only,  of 
the  counsel  are  present,  is  liable  to  the  grossest  abuses. 
A  signature  in  another  town  or  place,  after  the  court  has 
adjourned,  and  when  business  transactions  may  have  been 
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forgotten,  often  creates  the  danger  or  suspicion  of  surrep- 
titious entries,  and  is  derogatory  to  that  verity  which  has 
been  uniformly  ascribed  to  records.  Moreover,  the  event 
of  the  death  of  the  judge,  before  the  period  fixed  for  the 
signature,  would  create  the  utmost  perplexity  and  embar- 
rassment in  regard  to  the  unauthenticated  proceedings,  if 
his  signature  is  necessary,  as  we  are  inclined  to  think  it 
is,  under  the  statute,  to  give  validity  to  the  entries  upon 
the  minutes." 

Attorney  General  Heiskell,  for  the  State,  insisted 
that  the  statute  is  directory.  Similar  statutes  have  been 
so  held  in  Alabama,  Georgia,  Ohio  and  Missouri:  Bart- 
lett  V.  Lairdf  2  Ala.,  (N.  S.,)  162;  The  Justices  v.  Houses 
20  Ga.,  333;  State  v.  Osborne,  7  Ohio,  214;  Platte  Co, 
v.  Marshall,  10  Miss.,  347.  See,  also.  Hooper  v.  Ashta- 
bula, Wright,  708 ;  1  New  Jersey,  337;  Sprague  v.  LUh" 
erberry,  4  McLean,  442. 

Parol  evidence  is  admissible  to  supply  a  lost  record: 
Farmers'  Bank  v.  Gibson,  6  Barr.,  67;  Com.  Dig.,  Evi- 
dence A.,  3;  Thurston  y.  Slatford,  1  Salk.,  284;  N(frvill 
V.  McHenry,  1  Man.,  (Mich.,)  227;  Ordinary  v.  Wallace, 
1   Rich.,  607;    Young  v.  Baker,    T.  U.  P.  Charlton,  276. 

Where  a  clerk  dies  before  record  made  up,  it  is  re- 
garded as  lost:  Longly  v.  Vose,  27  Me.,  186;  Prudin  y, 
Alden,  23  Pick.,  184;  Evans  y.  Thomas,  2  Strange,  833; 
DayreU  v.  Bridge,  lb.,  1264.  So,  where  no  record  is 
made:  Mayo  y,  ^Vhitson,  2  Jones'  Law,  231:  Harris  v. 
McRae,  4  Ired.,  81. 

Court  may,  by  inherent  power,  supply  a  record:  At^ 
hinson  v.  Keel^  25   Ala.,  552;   3IcLendon  v.  Jones,  8  Ala., 
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300,  301;    Doaioell  v.  StewaH,  11    Ala.,  629;   Dethong  v. 
Cain,  1  Duval,  (Ky.,)  310. 

Matters  of  record  may  be  explained  by  parol:  Car^ 
mony  v.  Hoober,  5  Barr.,  309 ;  Wash.,  Alex.  &  GeoHn  St. 
Packet  Co.  v.  Sickles,  24  How.,  336. 

It  is  the  duty  of  the  successor  to  sign  the  unsigned 
minutes:  Life  &  Ins.  Co.  of  N.  Y.  y.  Wilson's  Heirs,  8 
Pet.,  291.  This  he  must  do  as  a  form,  not  with  knowl- 
edge of  what  he  authenticates,  but  on  the  faith  of  the 
Clerk's  official  act.  By  the  common  law,  the  minutes 
were  merely  memoranda,  from  which  records  were  made 
up  after  the  term:  Waghorst  v.  Staie,  7  Md.,  460;  2 
East  P.  C,  518;  1  Ch.  Cr.  L.,  642;  Read  v.  Sutton, 
2  Cush.,  115,  123;  Weed  v.  Weed,  25  Conn.,  337;  Wash., 
A.  &  G.  St.  P.  Co.  V.  SicMes,  24  How.,  333.  Clerk's 
entries  records,  until  extended:  Pierce  v.  Goodrich,  47 
Me.,  176.  See,  also,  Cromwell  v.  Bank  of  PUtsburg,  2 
Wall.  Jr.,  569;  Fowler  v.  Bird,  2  Hemp.,  213;  Frink  v. 
Frink,  24  N.  H.,  Taylor  v.  Com%  44  Penn.,  (8  Wright,) 
131. 

Insisted  that  matters  occurring  in  Court  can  be 
proved  by  parol,  where  they  were  matters  of  which  no 
record  was  kept,  as  of  the  matters  involved  in  a  trial, 
as  well  as  where  the  record  was  lost,  showing  that  the 
record  was  only  evidence  of  the  facts,  and  was  not  itself 
the  fa^  which  it  proved;  the  judgment  or  other  judicial 
act.  That  in  this  case,  the  fact  of  the  discharge  of  the 
jury  by  consent,  existed;  and  if  this  was  not  a  good 
record  for  want  of  signature,  the  evidence  of  the  Clerk, 
the  next  best,  was  competent  to  prove  the  fact,  and  it 
was  fully  proved  in  the  record. 


MARCH  12,  1872.  497 

Patrick  Moore  v.  The  State. 

Freeman,  J.,  delivered  the  opinion  of  a  majority  of 
the  Court. 

The  prisoner  was  indicted  at  April  Term  of  the 
Criminal  Court  of  Davidson  county,  for  the  murder  of 
John  Perry. 

On  the  27th  of  June,  1870,  he  was  arraigned,  pleaded 
not  guilty,  and  was  put  upon  his  trial  before  a  jury, 
which  trial  continued  for  several  days.  After  the  ar- 
gument of  the  case,  the  jury  were  charged  by  the  Court, 
and  proceeded  to  consider  their  verdict.  On  the  1st 
day  of  July,  an  entry  is  made  by  the  Court,  that  the 
jury  were  again  respited  until  the  next  day  at  9  o'clock. 
On  Saturday,  the  2d  day  of  July,  an  entry  appears,  to 
the  effect  ''that  the  jury  returned  into  open  court  and 
resumed  the  consideration  of  the  case;''  and  ''the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  they 
can  not  agree  in  a  verdict"  It  is,  therefore,  considered 
by  the  Court,  with  the  assent  of  the  prisoner,  the  de- 
fendant, that  the  jury  be  discharged  and  a  mistrial  be 
entered  in  the  said  cause;  and  thereupon  the  prisoner 
was  remanded  to  jail. 

It  also  appears  that  the  two  entries  on  the  1st  and 
2d  days  of  July,  1870,  above  referred  to,  were  never 
signed  by  the  presiding  judge,  Hon.  John  Hugh  Smith, 
nor  by  any  successor,  judge  of  that  court.  It  is  known 
that  the  Judge  was  never  on  the  bench  after  the  2d  day 
of  July,  but  was  taken  sick  on  Monday  after,  and  died 
on  Thursday. 

At  September  Term,  1871,  the  prisoner  was  tried  by 

a  jury,  and  a  verdict   of   voluntary    manslaughter    ren- 
32 


498  NASHVILLE: 


Patrick  Moore  v.  The  State. 


dered  by  the   jury^   and  he  sentenced  to  five    years   in 
the   Penitentiary. 

Before  thiS;  however^  the  defendant,  by  his  counsel, 
moved  for  his  discbarge  on  the  ground  that  he  had 
been  once  in  jeopardy,  by  being  put  on  his  trial  before 
the  former  jury,  and  then  interposed  a  special  plea  of 
*'once  in  jeopardy,'^  which  plea  was  found  against  the 
prisoner;  and  now  his  counsel  insist  on  a  reversal  here, 
on  the  ground  that  this  plea  ought  to  have  been  sus- 
tained on  the  facts,  and  the  prisoner  discharged. 

It  may  be  conceded  that  the  prisoner,  having  been 
put  on  his  trial,  with  a  lawful  jury,  his  jeopardy  com- 
menced, and  that  the  Court  could  not,  without  the  in- 
terposition of  some  of  the  well  defined  causes,  as  settled 
by  our  various  adjudications  on  this  question,  discharge 
the  jury  without  entitling  the  prisoner  to  be  discharged 
from  further  prosecution.  It  is  not  denied  that  the 
jury  may  be  discharged  by  consent  of  the  prisoner. 
This  brings  us  to  the  precise  question  presented  in  the 
case.  No  objection  is  taken  to  the  record  showing  the 
fact  that  the  prisoner  was  put  on  trial  before  a  proper 
jury,  before  Hon.  John  Hugh  Smith,  and  that  the  jury, 
after  argument,  were  charged  by  the  Court,  and  pro- 
ceeded to  consider  of  their  verdict;  but  it  is  insisted 
that  the  entry  on  the  1st  day  of  July,  1870,  and  the 
one  on  the  2d  day  of  July,  showing  that  the  jury  could 
not  agree,  and  were  discharged  by  the  assent  of  the 
prisoner,  can  not  be  looked  to  as  evidence  of  the  fact 
of  such  discharge;  and  therefore,  the  only  fact  shown 
by  the  proper  character  of  evidence,  is,  that  the  prisoner 
was  once  placed  in   jeopardy    by    having  his  case  sub- 
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mitted  to  this  jury,  and  that  no  legal  evidence  appears 
of  his  consent  to  the  discharge  of  the  jury  from  the 
rendition  of  a  verdict. 

We  have  not  time,  at  this  late  day  of  the  term,  to 
go  into  a  consideration  or  critical  examination  of  the 
authorities  presented  on  this  question.  We  can  only 
give  the  conclusions  at  which  the  Court  has  arrived. 
By  section  4040,  sub-sec.  4,  of  the  Code,  it  is  made 
the  official  duty  of  the  Clerks  of  our  courts  "to  keep 
a  well-bound  book,  in  which  shall  be  entered  the  min- 
utes of  each  day's  proceedings,  during  the  session  of  the 
oourt,  in  the  order  in  which  they  are  made.''  By  sec- , 
tion  4101  of  the  Code,  under  title,  "Judicial  Tribunals 
and  their  Relative  Bights,"  it  is  provided:  "The  min- 
utes of  the  court  shall  be  read  each  morning  in  open 
court,  and  signed  by  the  Judge." 

Assuming  that  this  last  provision  is  for  the  purpose 
of  authentication,  and  that  the  record  thereby  has  ita 
highest  verification,  in  fact  imports  absolute  verity,  as 
any  other  record  of  a  court,  the  question  is,  whether^  in 
a  case  like  the  present,  on  failure  to  receive  this  last 
authentication  by  the  death  of  the  Judge,  the  act  of 
the  other  officer,  the  Clerk,  whose  duty  it  is  to  enter 
the  minutes  of  each  day's  proceeding  in  his  record  book 
shall  go  for  nothing,  and  that  such  minutes,  so  kept 
by  him,  can  not  be  looked  to  as  evidence  of  the  dis- 
charge of  the  jury,  by  consent  of  the  prisoner. 

We  hold,  that  in  such  case,  these  minutes,  so  kept 
by  the  clerk,  may  be  looked  to  as  evidence  of  the  pro- 
ceedings of  the  court.  In  support  of  this  view,  we 
present  the  question  in  this  form:    Suppose  a  juryman 
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should  saddenly  die  during  the  trial,  or  aoj  one  of  the 
several  cases  of  the  like  kind,  known  to  the  anthorities, 
should  occur;  it  would  be  sufficient  ground  for  dis- 
charge of  the  jury,  without  discharging  the  prisoner. 
These  faets  would  appear  on  the  minutes  of  the  court, 
made  up  by  the  clerk,  and  authenticated  by  the  signa- 
ture of  the  judge.  Certainly  it  will  not  be  denied  that 
the  sudden  death  of  the  judge,  during  pendency  of  the 
trial,  would,  if  properly  shown,  be  cause  for  discharge 
of  the  jury,  as  a  matter  of  necessity.  But,  admitting 
this  cause  to  be  a  good  one,  on  the  principle  maintain- 
«ed,  such  a  &ct  could  never  be  made  to  appear,  as  the 
death  of  the  judge  would  forever  preclude  his  signing 
i;he  minutes  of  the  day's  proceedings.  The  reasons  for 
)the  discharge  of  the  jury,  are  entered  on  the  minutes 
of  the  court  by  the  derk  as  part  of  the  day's  proceed- 
ings; and  tiie  death  of  the  judge  before  signing  them, 
preventing  the  last  act  of  authentication,  we  then  would 
be  compelled  to  fall  back  on  the  next  best  evidence  of 
the  fitcts,  that  is,  the  official  act  of  a  sworn  officer,  in 
the  performance  of  the  duty  imposed  on  him  by  law. 
If  we  reject  this,  we  must  hold,  that  in  every  case, 
where  a  judge  may  die,  under  like  circumstances,  it  shall 
work  a  disdiarge  of  the  {Hrisoner  on  trial,  as  it  is  ut- 
terly impossible  that  the  minutes  of  that  day's  proceed- 
ings shall  be  signed  by  the  judge  having  a  knowledge 
of  the  facts.  A  signature  hf  a  successor,  we  may  re- 
mark, though  it  might  formally  authenticate  the  pro- 
ceedings, or  entries  made  by  the  elerk,  would,  in  &ct, 
be  no  additional  evidence  of  their  verity;  as  he,  having 
JM)  knowledge  of  the  facts  of  the  caae^  .could   only  sign 
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his  name    to  facts    stated    by  the    clerk|    and  it  ^ould 
but  be  the  clerk's  statement  of  facts  after  all. 

As  to  the  case  in  2  Heiskell^  521^  we  only  say^  that 
it  did  not  present  the  question  presented  in  this  case^ 
nor  was  the  question  considered;  as  the  feilure  to  sign 
the  minutes  was  not  caused  by  the  act  of  God,  as  in 
this  case.  We  must,  in  this  case,  either  look  to  the 
entries  made  by  the  clerk  in  the  performance  of  his 
official' duty,  and  treat  them  as  evidence  of  what  occur- 
red in  his  court,  or  else  must  hold,  contrary  to  the 
universal  current  of  decision,  that  the  act  of  an  officer, 
in  the  performance  of  his  duty,  in  which  he  is  required 
to  make  an  entry  in  writing,  shall  have  no  force  and 
e£Fect  whatever;  and  that  the  act  of  this  clerk  shall 
not,  for  some  cause,  which  we  are  unable  to  see,  be  held 
equal  to  the  return  of  a  sheriff  or  constable  on  an  ex- 
ecution. We  do  not  think  sound  principle  requires 
this,  or  that  it  will  either  be  in  furtherance  of  a  sound 
public  policy,  or  tend  to  elevate  the  administration  of 
our  criminal  law ;  nor  can  we,  afler  most  careful  thought, 
see  that  the  rights  of  parties  charged  with  crime,  and 
on  trial  for  the  same,  will  be  in  the  slightest  degree 
endangered.  The  case  of  the  death  of  a  judge  under 
circumstances  like  this,  is  certainly  an  occurrence  not 
often  to  be  anticipated,  even  in  that  indefinite  period 
that  may  be  called  "the  life  of  a  State;"  and  the  prin- 
ciple we  lay  down  is  alone  applicable,  and  the  decision 
made  on  that  precise  state  of  facts,  and  no  other. 

We  can  have  no  kind  of  question,  that  the  prisoner 
did  give  his  assent,  in  open  court,  to  the  discharge  of  the 
jury;    and    therefore,    as  the  fact  appears  by   the  entry 
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of  the  sworn  officer  whose  duty  it  was  to  make  that 
entry  on  his  record  book^  we  feel  no  hesitancy  in  say- 
ings he  has  been  deprived  of  no  rights  when  he  has 
been  refused  a  discharge  by  the  courts  by  reason  of  a 
fact  to  which  he  has  given  his  assent  in  legal  form, 
notwithstanding  the  record  evidence  tendered,  may  lack 
the  last  authentication,  by  the  signature  of  the  judge  then 
presiding.  The  failure  to  so  authenticate,  was  prevented 
by  the  act  of  God,  and  thus  is  satisfactorily  accounted  for. 

The  maxim,  that  "the  act  of  God  is  so  treated  by  the 
law  as  to  affect  no  one  injuriously;"  or,  as  stated  by  Mr. 
Broome,  in  Legal  Maxims,  211,  "it  would  be  unreasona- 
ble that  those  things  which  are  inevitable  by  the  act  of 
God,  which  no  industry  can  avoid,  no  policy  prevent, 
should  be  construed  to  the  prejudice  of  any  person  in 
whom  there  has  been  no  laches,"  is  appropriate  to  this 
case,  and  must  be  held  equally  applicable  to  the  State  as 
private  individuals;  and  that  other  maxim,  "that  to  which 
a  person  assents,  is  not  esteemed  in  law  an  injury,"  would 
estop  the  prisoner  from  complaint  of  wrong,  by  the  dis- 
charge of  the  jury. 

We  therefore  hold,  there  was  no  error  in  refusing  to 
discharge  the  prisoner,  on  the  ground  of  his  having  been 
once  in  jeopardy. 

As  to  the  facts  of  the  case,  no  other  error  of  law  be- 
ing  inaisted  on,  we  need  only  say,  that  they  well  warrant 
the  finding  of  the  jury;  and  we  affirm  the  judgment  of 
the  court  below. 

Nicholson,  C.  J.,  Deaderick,  and  Turney,  con- 
curred.     McFarland,  absent. 
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Sneed,  J.,  delivered  the  following  dissenting  opinion: 

The  prisoner  appeals  in  error  from  the  judgment  of 
the  Criminal  Court  of  the  County  of  Davidson,  upon  a 
conviction  of  voluntary  manslaughter.  He  demands  his 
discbarge  upon  the  ground  that  he  has  been  twice  put  in 
jeopardy  of  life  or  limb,  for  the  same  offense.  He  was 
indicted  in  March,  1869,  for  the  murder  of  John  Perry, 
and  was  arraigned  on  the  27th  of  June,  1870,  before  Judge 
Smith,  the  then  presiding  judge  of  said  coiirt,  and  there- 
upon entered  the  plea  of  not  guilty,  when  a  jury  was  reg- 
ularly impaneled  and  sworn  to  try  the  issue  then  and 
there  joined  between  the  prisoner  and  the  State  of  Ten- 
nessee. The  testimony  was  heard,  and  the  argument  of 
counsel  also,  and  the  court  charged  the  jury,  and  they  re- 
tired to  consider  of  their  verdict. 

These  successive  stages  are  shown  by  the  minutes  of 
the  court  to  have  transpired  between  the  27th  of  June 
and  the  30th  of  the  same  month,  both  inclusive,  and  this 
much  of  the  proceeding  became  a  record  by  the  regular 
signature  of  the  presiding  judge  to  the  minutes  of  the 
court.  No  subsequent  entry  showing  the  progress  of 
the  cause,  or  the  final  result  of  the  trial,  is  authenticated 
by  the  signature  of  the  judge;  nor  does  the  signature  of 
the  judge  before  whom  the  prisoner  was  tried,  appear 
again  to  the  minutes  during  said  term,  or  ever  after  the 
said  30th  day  of  June,  1870. 

The  indictment  is  a  valid  one  upon  its  face.  At  th'C 
September  Term,  1871,  before  Judge  Frazicr,  the  suc- 
cessor in  office  of  Judge  Smith,  the  prisoner  was  again 
brought  to  the  bar  of  the  court  to  be  again   put  upon 
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his  trial.  He  filed  a  special  plea  of  once  in  jeopardy, 
and  demanded  his  discharge  upon  the  ground  that  he 
had  before  been  arraigned  and  tried  for  the  same  offense. 
Upon  this  plea  the  State  took  issue,  and  under  the  order 
of  the  court  it  was  submitted  to  a  jury,  whose  verdict  was 
in  favor  of  the  State.  And  here  it  may  be  observed, 
that,  as  the  issue  presented  a  mixed  question  of  law  and 
fact,  I  see  no  objection  to  this  mode  of  proceeding.  The 
court  thereupon  proceeded  to  try  the  prisoner  upon  the  in- 
dictment. He  again,  by  his  counsel,  demanded  his  dis- 
charge, and  declined  to  plead  again  to  the  indictment. 
The  court  directed  the  plea  of  not  guilty  to  be  entered, 
and  the  trial  proceeded  to  a  conviction  of  the  prisoner. 

Upon  the  trial  of  the  special  plea  of  once  in  jeopardy, 
the  State  introduced  as  a  witness  the  clerk  of  the  court, 
the  prisoner  objecting.  The  clerk  stated  that  he  was 
the  clerk  of  the  said  court  in  June  and  July,  1870,  when 
the  prisoner  was  tried  before  Judge  Smith,  and  that  he 
is  still  clerk;  that  he  made  the  entries  showing  the  pro- 
gress of  said  trial ;  that  the  prisoner,  Patrick  Moore,  now 
at  the  bar,  is  the  identical  person  arraigned  and  tried  in 
June  and  July,  1870,  before  Judge  Smith;  and  that  the 
indictment  and  the  oiFense  are  the  same.  He  farther 
stated  that  there  are  no  other  minutes  in  relation  to  said 
trial,  which  are  signed  by  the  then  presiding  judge.  The 
Attorney 'General  asked  the  witness  to  read  all  other  en- 
tries on  the  minutes  in  relation  to  the  trial  of  the  pris- 
oner, begun  on  the  27th  of  June,  1870,  and  not  signed 
by  the  then  presiding  Judge.  The  prisoner  objected,  the 
objection  was  overruled,  and  the  clerk  thereupon  proceeded 
to  read  the  entries  made  on  the  first  of  July,  as  follows: 
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State  v.  Patrick  Moore,  }-   Murder, 

Came  again  the  Attorney-General  of  the  State,  and  the 
jury  heretofore  impaneled  in  this  cause,  came  here  into 
open  court,  and  not  having  agreed  upon  a  verdict,  were 
again  respited,  and  placed  in  charge  of  Jos.  L.  Bryant,  an 
officer  of  this  court,  who  being  duly  sworn  according  to 
law  to  take  charge  of  said  jury,  and  keep  them  separate 
and  apart  from  all  other  citizens  whatsoever,  until  tlieir 
return  into  court  at  9  o'clock  to-morrow  morning. 

And  the  said  witness  then  read  the  entry  of  July  2, 
1870,  as  follows: 

The  State  v,  Patrick  Moore,  }  Murder, 

Came  again  the  Attorney*6eneral  for  the  State,  and 
the  defendant  in  custody  of  the  Sheriff,  and  the  jury 
heretofore  impaneled  in  this  cause,  returned  here  into 
open  court  and  renewed  the  consideration  of  the  same; 
and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
say  that  they  can  not  agree  in  a  verdict.  It  is  there- 
fore considered  by  the  court,  with  the  consent  of  the  pris- 
oner, that  the  jury  be  discharged,  and  a  mistrial  entered 
in  said  cause;  and  thereupon  the  defendant  was  remanded 
to  jail. 

The  witness  further  stated  that  he  was  the  custodian 
of  the  records  of  said  court,  and  that  the  entries  were 
made  by  him  as  the  orders  were  given  by  the  court; 
that  the  facts  related  actually  transpired ;  but  that  the  said 
minutes  of  the  fii-st  and  second  of  July  were  never  read 
over,  examined  or  signed  by  the  Judge;  that  Friday  and 
Saturday  were  the  said  first  and  second  days  of  July,  and 
that  the  judge  sickened  on  the  following  Monday  after 
and  died  on  the  following  Thursday. 
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The  witness  was  then  asked  by  the  Attorney-General 
to  detail  the  prooeedings  had  in  said  cause  on  the  said 
first  and  second  days  of  July,  which  he  was  permitted  to 
do,  over  the  objections  of  the  prisoner.  He  stated  that 
the  court  was  duly  opened  Friday,  and  considerable  busi- 
ness transacted;  and  the  jury  who  had  the  prisoner's 
case  in  charge  not  agreeing,  was  respited  until  Saturday 
morning;  all  of  which  proceedings  were  entered  by  him 
on  the  minutes  that  night. 

On  Saturday  morning  the  judge  appeared,  the  court 
was  opened,  but  the  minutes  of  the  previous  day  were  not 
read,  approved  or  signed  by  the  Judge.  After  some  time, 
the  jury  came  into  the  court,  were  called  over,  and  said 
they  could  not  agree,  and  that  there  was  no  chance  for 
them  ever  to  agree;  upon  which  the  judge  asked  the  pris- 
oner, or  his  counsel,  if  he  would  consent  to  a  discharge 
of  the  jury,  when  one  of  his  counsel  arose  and  said  that 
he  consented  to  a  discharge  of  the  jury.  Whether  he  con- 
ferred with  the  prisoner  upon  the  subject,  or  not,  the  wit- 
ness does  not  know.  The  court  thereupon  ordered  the 
jury  to  be  discharged,  and  remanded  the  prisoner  to  jail. 

The  court  was  soon  after  adjourned  until  the  following 
Monday  morning.  The  proceedings  of  Saturday  were  also 
entered  by  the  witness  upon  the  minutes,  but  they  were 
never  read,  approved  or  signed  by  the  judge,  who,  as  al- 
ready stated,  was  taken  sick  on  Monday,  and  died  on  the 
following  Thursday.  To  all  this  testimony  the  prisoner 
objected. 

Upon  this  character  of  testimony  as  to  a  judicial  pro- 
ceeding involving  the  life  of  a  citizen,  the  prisoner  was 
denied  the  benefit  of  his  plea  that  he  had  been  once  be- 
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fore  in  jeopardy  upon  this  identical  charge;  and  by  these 
memoranda  of  the  clerk,  and  by  his  confirmatory  oral  tes- 
timony, it  was  permitted  to  be  shown  that  the  prisoner 
consented  to  the  discharge  of  the  jury  which  had  been 
charged  with  his  deliverance.  In  my  opinion,  such  a  fact 
could  only  be  shown  by  a  record  made  up  and  perfected 
by  all  the  solemn  sanctions  which  the  law  has  thrown 
around  the  record  of  i  judicial  proceeding  involving  the 
life  or  liberty  of  a  citizen.  The  minutes  of  a  court  are 
the  memoranda  of  what  takes  place  in  court,  made  by  au- 
thority of  the  court.  From  these  minutes  the  record  is 
afterwards  made  up:  2  Bouv.  L.  D.,  183.  To  be  valid,  a 
judicial  judgment  must  be  given  by  a  competent  judge  or 
court,  at  a  time  and  place  appointed  by  law,  and  in  the 
form  the  law  requires.  To  give  certainty,  authority  and 
verity  to  the  judgments  of  the  courts  of  record  in  this 
State,  it  is  the  imperative  mandate  of  the  law  that  the 
minutes  of  the  court  shall  be  read  each  morning  in  open 
court,  and  signed  by  the  judge:  Code,  4101.  A  single 
line  of  legislation  could  have  given  verity  to  a  record  by 
the  attestation  of  the  clerk,  but  it  has  net  been  done. 
And  in  the  construction  of  this  statute,  this  court  has 
held,  upon  mere  questions  of  property  involving  the  titles 
of  men  to  chattels  and  to  land,  that  the  minutes  of  a  court 
purporting  to  give  its  orders  and  action  and  decrees, 
which  is  not  sanctioned  and  approved  by  the  signature  of 
the  judge  presiding,  is  a  nullity,  and  proves  nothing: 
Johnson  v.  Johnson^  2  Heis.,  521.  I  could  not  hold  oth- 
erwise, when  human  life  or  liberty  is  imperilled.  If  this 
be  so  in  regard  to  the  written  memoranda  of  judicial 
proceedings  unsanctioned  by  the  signature  of  the  only  per- 
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son  who,  under  the  law,  can  impart  to  them  the  verity 
and  dignity  of  a  record,  what  a  leap  in  the  dark  it  would 
seem,  to  permit  the  acts  and  orders  and  decrees  of  a  ju- 
dicial tribunal  which  are  not  lost  or  destroyed,  but  mere- 
ly void  or  incomplete,  to  be  established  by  parol.  We 
are  not  permitted  to  explain  private  written  contracts  by 
parol,  and  a  judicial  proceeding  should  not  be  degraded 
to  a  lower  dignity  than  a  deed  or  a  contract.  I  take  it 
to  be  a  principle  as  old  as  the  common  law,  that  an  im- 
perfect record  can  not  be  assisted  by  evidence  dehors  the 
same:  Otey  v.  Bogers,  4  Ired.,  589;  Wade  v.  Oderualy  3 
Dev.,  423;  1  Wash.  C.  C,  330,  unless  in  the  cases  spe- 
cified by  statute  where  clerical  mistakes  and  omissions 
from  inadvertence  may  be  corrected  by  the  court  whose 
judgments  are  thus  found  to  be  defective.  It  is  unneces- 
sary to  advert  to  the  abuses,  the  evils  and  confusion  which 
would  inevitably  follow  the  establishment  of  such  a  pre- 
cedent. I  hold,  therefore,  that  there  is  absolutely  no  evi- 
dence before  us  that  the  prisoner  ever  consented,  either 
by  himself  or  his  counsel,  to  the  discharge  of  the  jury, 
which  had  been  lawfully  and  regularly  chained  with  his 
deliverance  upon  a  valid  indictment  on  the  27th  of  June, 
1870. 

It  remains  to  be  considered,  then,  what  was  the  effect 
of  that  proceeding  upon  the  rights  of  the  prisoner  in 
his  subsequent  arraignment,  in  September,  1871.  He 
stands  upon  the  constitutional  guaranty,  that  no  person 
shall,  for  the  same  offense,  be  twice  put  in  jeopardy  of 
life  or  limb:^'  Const.  Tenn.,  Art.  1,  s.  10.  When  a 
jury,  lawfully  impanelled  and  sworn,  are  charged  with 
his  fate,  his  jeopardy   begins.      That  jury  may  be  law- 
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ftilly  discharged  by  the  prisoner's  consent,  or  for  any 
of  the  causes  recognized  and  approved  in  the  law,  and 
this  shall  be  no  legal  impediment  to  his  subsequent 
trial.  But  such  a  lawful  discharge  must  be  made  to 
appear. 

The  jeopardy  of  a  prisoner  is  when  a  trial  jury  is 
sworn  and  impanelled  to  try  his  case  upon  a  valid  in- 
dictment, and  such  jury  has  been  charged  with  his  de- 
liverance: 1  Bailey,  655;  7  Bla'jk.,  191;  1  Gray,  490; 
8  Serg.  &  E.,  586;  1  Bish.  Cr.  L.,  §  660.  And  so 
jealons  are  the  courts  in  protecting  this  right,  that  it 
has  been  held,  and  has  been  accepted  everywhere  as  a 
principle  of  criminal  jurisprudence  in  this  country,  that 
where  the  legal  bar  has  once  attached,  the  government 
can  not  avoid  it  by  varying  the  form  of  a  charge  in  a 
new  accusation.  If  the  first  indictment  or  information 
were  such  that  the  accused  might  have  been  convicted 
under  it,  on  proof  of  the  facts  by  which  the  second  is 
sought  to  be  sustained,  then  the  jeopardy  which  at- 
tached upon  the  first  must  constitute  a  protection  against 
a  trial  on  the  second:  1  Green.,  360;  12  Pick.,  504; 
17  Wend.,  386;  19  Ohio,  423;  7  Conn.,  414;  Cooley 
C  L.,  338. 

We  have  in  this  case,  then,  the  valid  and  undoubted 
record  evidence  that  Patrick  Moore,  the  prisoner  at  the 
bar,  was  put  upon  his  trial  l»efore  a  competent  court, 
upon  a  valid  indictment,  and  that  a  jury,  lawfully  im- 
panelled and  sworn,  was  charged  with  his  deliverance, 
on  the  27th  June,  1870;  but  we  have  no  evidence  that 
said  jury  was  ever  lawfully  discharged.  His  jeopardy, 
therefore,  in   the  sense  of  the  constitution  and  the  law, 
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was  complete  and  perfect.      We   have  the  testimony  be- 
fore us^  also^  that  this  same  person  was  brought  to  trial 
upon  the  same  indictment^  at  the  September  Term,  1871, 
and  that  he  then  and  there  demanded  his  discharge  upon 
the  authority  of  the  constitutional  guaranty  that  no  per- 
son  shall  for  the  same  offense,  be  twice  put  in  jeopardy 
of  life    or   limb — a    guaranty    which,    under   the  organic 
law  of    this   country,  can   not  be   denied  to   the   peasant 
or    the  prince,  to  the  lofty  or   the  lowly.      Upon  such 
a   case,    whatever  his  crimes  may  be,  the  law  adjudges 
him  to    be  free.      The  view  of  this   question  presented 
bj)  the  majority  of  the  Court,  has  much  force  in  it;   but, 
in  my  judgment,  the  reasons  are  stronger  on  the  other 
side.      The    discharge  of  a  jury   is   a    judicial  act;    the 
consent    of    the   prisoner    to  such   discharge  enters    into 
and  becomes  a  necessary  part  of  such  a  judicial  act,  and 
must  be  -matter  of    record,   and   a   judicial  record  must 
prove    itself.      With    the  greatest  respect  and  deference 
to  the   opinions  of  my  learned   brothers  of  the  bench,  I 
can  not  assent  to  a  doctrine  that    seems  to  permit  the 
proof  of   a  solemn    judicial    act  of    a  court    of    record, 
otherwise  than   by  a  judicial  record.      To  the  argumeat 
based   upon   the  abuses  and   inconveniences  which   might 
follow  the  adoption  of  my  view  of  this  question,  it  would 
seem   sufficient  to  reply,  ^^nolumua  mxdare  leges  Anglice.'' 
I  am  of  opinion   that  the  prisoner  is  entitled  to  his 
discharge. 
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Alexander  Smith  v.  The  State.* 

Cabrying  WKAPONa  Act  cf  1870,  eanxHrMd,  A  Journey,  Under  the 
Act  of  1870,  c.  13,  prohibiting  the  carrying  of  pistolR,  &c ,  but  except- 
ing from  its  proTisions  personfl  on  a  journey  out  of  their  State  or 
county,  it  is  not  every  going  out  of  the  county  that  constitutes  a 
journey.  A  party  who  carries  the  prohibited  weapons  when  traveling 
around  in  the  neighborhood  of  his  home,  though  in  an  adjoining 
county,  is  not  within  the  exception  of  the  ad. 


FROM    COFFEE. 


Circuit  Court,   September   Term,  1871,  before    W.  P. 

HiCKERSON,   J. 

S.  E.  Carnes,  for  the  plaintifF  in  error. 
Attorney  General  Heiskell,  for  the  State. 

Skeed,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted,  in  the  Circuit 
Court  of  the  county  of  Coffee,  of  the  offense  of  car- 
rying a  pistol  about  his  person,  under  the  Act  of 
1870,  c.  13,  By  the  third  section  of  that  act,  "per- 
sons who  are  on  a  journey  out  of  their  State  or 
county,"  are,  among  others,  specially  exempted  from  its 
operation.       Upon    the    trial,    it    was    shown    that    the 

^Thifl  case  was  omitted  at  its  proper  place  by  oversight,  and  is  therefor* 
printed  here. 
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plaintiff  in  error  resided  in  the  county  of  Warren,  but 
within  half  a  mile  of  the  line  of  Coffee  county,  and 
that  he  was  carrying  the  weapon  while  riding  through 
the  neighborhood  in  Coffee  county,  not  exceeding  a 
dozen  miles  from  his  home  in  Warren.  This,  it  is 
insisted,  was  a  "journey^'  in  the  sense  of  the  statute; 
and  it  is  urged  that  the  statute  being  highly  penal — 
embracing    imprisonment    in   the   county  jail   among  the 

penalties  for  its  violations-ought  to  be  strictly  con- 
strued. Upon  this  subject  His  Honor,  the  Circuit 
Judge,  instructed  the  jury  as  follows:  *'The  word 
journey,  as  used  in  the  Act,  implies  something  more 
than  a  travel  of  a  few  miles  in  the  neighborhood  of 
the  party.  Mr.  Webster  says  it  is  'the  travel  of  a 
day.'  Again  the  word  journey  suggests  the  idea  of  a 
somewhat  prolonged  traveling  for  a  specific  object, 
leading  a  person  to  pass  directly  from  one  point  to 
another.  You  will  apply  the  above  definition  to  the 
facts  of  this  case;  and  if  you  find  that  the  defendant 
was  on  a  journey  out  of  his  county  or  State,  at  the 
time  of  carrying  the  pistol,  you  will  acquit  him;  but 
if  he  was  not,  you  will  convict  hira.  If  you  should 
believe  from  the  evidence  that  the  defendant  lived  in 
Warren  county,  near  the  line  of  Coffee  or  Coffee  and 
^  Grundy,  and  carried  the  pistol  when  traveling  around 
in  the  neighborhood  of  his  home,  but  in  Coffee  county, 
then,  under  such  a  state  of  facts,  if  they  exist,  the 
Court  is  of  opinion  he  would  not  be  on  a  journey 
within  the  meaning  of  the  third  section  of  the  Act, 
and    he   would    be    guilty;    and    this   would   be  so,   al- 
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though  he  may  have  traveled  five,  six  or  seven  miles 
from  his  home;  and,  although  he  may  in  such  travel 
around  home  cross  not  only  the  Coffee  county  line, 
but   also   the  line   of  Grundy   county." 

We  see  no  error  in  the  charge  of  the  court  upon 
this  subject,  and  think  the  learned  Judge  has  fallen 
upon  the  correct  definition  of  the  word  journey  in  the 
sense  of  this  statute.  Whatever  be  the  literal  sense 
of  tha  term,  it  was  surely  not  intended  that  the  word 
"journey,''  in  the  sense  of  this  statute,  should  embrace 
a  mere  ramble  in  one's  own  neighborhood  across  the 
lines  of  contiguous  counties.  If  so,  a  very  wise  and 
salutary  statute  has  emasculated  itself,  and  is  deprived 
of  half  its  efficiency  for  good.  It  is  true,  the  Legis- 
lature has  not  undertaken  to  define  a  journey,  or  to 
say  whether  it  shall  be  a  long  or  short  one,  but  has 
left  the  courts  to  interpret  it  in  the  light  of  good 
sense,  and  with  regard  to  the  spirit  and  intent  of  the 
statute  itself,  with  the  positive  injunction  in  the  fourth 
section  of  the  Act  that  the  courts  shall  give  it  a 
liberal  construction  so  as  to  carry  out  its  true  intent 
and  meaning:  Shank.  Supp.,  96.  It  was  thought 
proper  to  except  persons  on  a  journey  out  of  the 
county  from  the  operation  of  the  Act  that  they  might 
provide  themselves,  if  necessary,  with  weapons  defensive 
against  such  possible  perils  of  the  highways  as  are  not 
supposed  to  exist  among  one's  own  neighbors.  The 
evil  intended  to  be  corrected  is  the  carrying  of  deadly 
weapons  on   the    streets,   in   society,    in   the   community, 

or  among  the    people  with  whom  we  are  in  the  habit  of 
33 
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associating — a  habit  which  will  ultimately  convert  a  good 
man  into  an  assassin^  and  a  brave  man  into  a  coward. 
Let   the  judgment  be  affirmed. 

Note.— In  Lacefidd  v.  The  State,  Jackson,  April  27, 1872,  it  was  held, 
Nicholson,  G.  J.,  delivering  the  opinion,  that  the  conviction  was  right, 
where  the  defendant  started  on  a  journey  which  might  take  him  out  of  the 
county  or  terminate  within  it,  and  where  he  armed  himself,  after  the 
journey  had  terminated  within  the  county,  and  when  he  was  on  his  re- 
turn and  within  a  few  miles  of  home. 


^ 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE, 


FOR  THE 


MIDDLE  DIVISION. 


NASHVILLE, DECEMBER  TERM,  1870. 


H.  E.  Hyde  v.  W.  J.  Darden. 

1.  Pleading.    AvermerU  must  be  specific.    A  declaration  upon  a  written 

promise  by  the  aflRignor  of  a  note  to  pay  it,  with  a  recital  that  it  has 
been  put  into  a  deed  of  trust  of  the  maker,  concluding :  "if  said  deed 
Batisiies  the  above  note,  then  this  obligation  to  be  void,"  must  contain 
an  averment  that  the  deed  of  trust  has  been  foreclosed.  An  aver- 
ment that  the  deed  has  failed  to  satisfy  the  note,  is  not  good. 

2.  Construction.    Intent  to  prevail.    The  construction  of  an  instrument  is 

to  be  arrived  at,  not  only  from  its  terms,  but  from  the  circumstances 
under  which  it  is  made,  the  motives  which  induced  it,  and  the  purposes 
and  objects  of  it. 

3.  Condition.    Precedent  and  svbsequerU.    Whether  a  condition  be  prece- 

dent or  subsequent,  depends  upon  intention,  not  form. 


FROM    ROBERTSON. 


Circuit    Court,  October    Term,   1868.      Jno.   Alex. 

« 

Campbell,  J. 
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Stark  &  Judd,  for  plaintiffs,  commented  on  1  Ch. 
PL,  333,  (8  Am.  ed.);  Cited  Carroll  v.  Foster,  3  Yen,  468; 
Ib.y  461;  Hughes  v.  Smithy  5  Johns.,  168;  Fletcher  v.  Peck, 
6  Cr.,  127;  Michie  v.  The  Governor,  4  Hum.,  486. 

James  M.  Quarles,  for  defendant,  cited  Blair  v. 
Billingsly,  Peck,  85,  89,  and  cases  cited;  Mcnairy  v. 
Thompson,  1  Sneed,  141;  Carries  v.  Apperson,  2  Sneed,  562; 
1  Chitty  PL,  321  to  328;    2  lb.,  555;    2  Saund.,  352. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  sued  the  defendants  in  the  Circuit  Court 
of  Robertson  county,  upon  the  following  obligation:  "We, 
the  undersigned,  promise  to  pay  H.  E.  Hyde,  one  hundred 
and  seventy-five  dollars,  it  being  for  a  note  that  I,  W.  J. 
Darden,  transferred  to  said  H.  E.  Hyde,  on  M.  L.  An- 
drews, D.  S.  Andrews,  and  Jas.  W.  Andrews,  for  one  hun- 
dred and  seventy-five  dollars,  due  December  25th,  1866, 
bearing  interest  from  date,  March  3rd,  1866,  which  note 
said  M.  L.  Andrews,  D.  S.  Andrews  and  J.  W.  Andrews 
have  put  in  their  deed  of  trust.  Now,  if  said  deed  sat- 
isfies the  above  note,  this  obligation  is  to  be  void,  other- 
wise in  full  force.      April  5th,  1867. 

W.  J.  Darden,  [Seal] 

a       ...      f  G.  H.  Darden,  fSeai] 
Securities,  |  j^^^  Dakdex,  [SeaL]" 

The  declaration  avers  breaches  of  the  obligation  raed 
on,  in  the  following  language:  "The  plaintiff  avers  that 
the  defendants  have  breached  their  obligation  in  this,  that 
said  deed  aforesaid  has  failed  to  satisfy  and  pay  the  said 
note  above  described,"  etc.,  "and  defendants  have  not 
paid/'  etc. 
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The  defendants  demurred  to  the  declaration:  1.  Be- 
cause the  obligation  sued  on  was  not,  in  legal  effect,  due 
at  the  time  of  the  institution  of  the  suit. 

2.  That  it  is  not  averred  in  the  declaration  that  the 
trust  deed,  in  which  the  note  transferred  is  secured,  is  set- 
tled and  wound  up,  and  that  the  trust  assets  were  insuf- 
ficient to  pay  said  transferred  not€,  eta 

The  court  sustained  the  demurrer,  and  the  plaintiff  ap- 
pealed in  error  to  this  court. 

The  question  arises  as  to  what  is  the  proper  construc- 
tion of  the  obligation  sued  on. 

The  intention  of  the  parties  to  a  contract  is  to  be  as- 
certained, not  only  from  the  language  employed,  but  also 
by  looking  to  the  circumstances  under  which  it  is  made, 
the  motives  which  induced  it,  and  the  purposes  and  ob- 
jects of  it. 

When  the  intention  is  thus  ascertained,  it  is  the  duty 
of  the  court  to  enforce  it,  as  the  parties  mutually  under- 
stood! it  at  the  time  it  was  made. 

When  there  is  a  condition,  or  qualifying  stipulation, 
contained  in  the  contract,  whether  it  shall  be  construed 
to  be  a  condition  preced^t  or  subsequent,  does  not  de- 
pend upon  the  use  of  technical  words,  nor  does  it  depend 
upon  what  part  of  the  instrument  the  words  constituting 
the  condition  may  be  placed  in,  but  rather  upon  the  in- 
tention and  understanding  of  the  parties,  at  the  time 
of  making  the  contract. 

In  this  view,  what  is  the  substance  of  the  agreement 
in  this  case?  It  is,  that  W.  J.  Darden,  having  trans- 
ferred to  plaintiff  a  certain  note  which  was  secured  by 
deed  of  trust,  agrees,  and  the   other  two  parties,  signing 
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the  obligation  as  his  sureties,  agree  with  him,  that  if  the 
fund  arising  from  the  trust  property,  upon  foreclosure  of 
the  deed,  should  be  insufficient  to  pay  the  note,  then  the 
obligors  in  the  instrument  sued  on  would  pay  it. 

It  is  not  an  absolute  or  unconditional  agreement  to 
pay  the  note  already  secured  by  a  deed  of  trust,  but  a  col- 
lateral undertaking  to  pay,  upon  the  condition  precedent 
that  the  plaintiff  should  do  all  things  necessary  and  proper 
to  be  done  by  him,  to  secure  payment  out  of  the  trust 
fund. 

It  was  the  intention  of  the  parties,  as  manifested  by  a 
fair  interpretation  of  their  contract,  that  the  trust  fimd 
was  to  be  first  resorted  to  for  the  satisfaction  of  the  note 
secured  in  the  trust  deed,  and  the  fund  arising  therefrom 
exhausted,  before  satisfaction  could  be  claimed  off  de- 
fendants. 

The  declaration  ought,  therefore,  to  have  averred,  not 
simply  that  the  trust  deed  has  failed  to  pay  said  debt,  but 
such  facts  as  will  show  that  the  failure  to  pay  was  because 
of  the  exhaustion  of  the  fund  arising  from  the  sale  of  the 
trust  property,  in  the  due  execution  of  the  trust. 

The  demurrer  was,  therefore^  properly  sustained,  and 
we  affirm  the  judgment. 
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R.  G.  Glover,  Adm*r,  v.  Seburn  Holman  and  J.  D. 

Shepherd. 

1.  Judgments;     Void  and  voidable.    A  judgment  rendered  before  a  Justice 

of  the  Peace,  before  the  return-day  of  the  warrant,  is  not  void,  but  er- 
roneous. 

2.  Certiobabi.     Court  must  act  upon  grounds  laid.    A  certiorari  granted 

to  re-trj  a  cause,  does  not  authorize  a  court  to  quash  the  execution 
issued  on  an  erroneous  judgment,  without  trial. 


FROM     ROBERTSON. 


Circuit  Court,  February  Term,  1867.  Jno.  Alex. 
Campbell,  J. 

Stark  &  Judd,  for  plaiutiff,  on  void  and  voidable 
judgments,  cited  Cooke,  193,  197;  Willes,  199;  1  Saund., 
313;  2  Strange,  996;  2  Wilson,  382;  1  Hay.,  414;  2  Meigs' 
Dig.,  p.  641;  1  Hum,,  332,  334:  Commented  on  Trousdale 
V.  Donnell,  4  Hum.,  273,  and  Winchester  v.  Bearding  10 
Hum.,  247:  Cited  West  v.  Williamson,  1  Swan,  277.  On 
the  right  of  a  stayor  to  attack  judgment,  they  cited  Tallia- 
ferro  v.  Herring,  10  Hum.,  272,  and  Lownes  v.  Hunter,  2 
Head,  343. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

Suit  was  brought  before  a  Justice  of  the  Peace  of  Rob- 
ertson county,  upon  a  note  for  $80,  executed  by  W.  H. 
White,  payable  to  defendant,  Holman,  due  December  25, 
1858. 
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The  warrant  issued  August  1,  1859,  against  White  the 
payor,  and  the  defendant,  Holman,  the  payee,  in  favor  of 
T.  B.  Matthews,  for  the  use  of  B.  Clenard. 

The  coastable  to  whom  it  was  issued  returned  it  with 
the  following  indorsement :  "  Executed,  and  set  for  hear- 
ing on    the  29th  day  of  October,   1859,  before  Jesse  B. 

White,  at o'clock;   this  25th  October,  1859. 

D.  L.  Hauls,  Con." 

On  October  25,  1859,  judgment  was  rendered  against 
W.  H.  White,  and  defendant  Holman  and  defendant  J.  D. 
Shepherd,  by  the  name  of  J.  Shepherd,  is  entered  as 
stayor,  as  appears  from  the  record. 

In  May,  1866,  an  execution  issued  against  Holman 
and  Shepherd,  and  was  levied  upon  the  property  of  Shep- 
herd; and  thereupon  he  and  Holman  file  their  petition  for 
writs  of  certiorari  and  supersedeas,  alleging  that  W^hite, 
the  payor,  is  dead,  and  that  the  said  judgment  is  void 
and  unjust,  as  against  them. 

The  said  Holman  alleges  that  he  knows  nothing  of 
said  note,  never  heard  of  it,  nor  had  or  owned  any  such 
note;  was  never  summoned  upon  the  warrant,  and  had  no 
knowledge  of  said  judgment  until  the  execution  was  issued 
a  few  days  before  the  filing  of  the  petition.  Defendant 
Shepherd  states  that  he  never  stayed  said  judgment,  nor 
authorized  any  one  to  enter  his  name  as  stayor;  that  his 
name  is  James  D.,  and   not  J.  Shepherd. 

Petitioners  also  charge  that  the  judgment  is  void,  because 
the  day  fixed  by  the  constable  in  his  return  for  the  trial, 
was  29th  October,  and  the  judgment  was  rendered  25th 
October,  as  appears  from  the  warrants  and  returns  thereon. 

The  cause  was  brought  into  the  Circuit  Court,  and  tHe 
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defendants  at  February  Term,  1867,  entered  a  motion  to 
quash  the  execution,  upon  the  ground  that  the  judgment 
upon  which  it  was  founded  was  void  upon  its  facG. 

The  court  being  of  opinion  that  the  judgment  w^as  void 
upon  its  face,  quashed  the  execution,  and  the  plaintiff  ap- 
pealed in  error  to  this  court. 

In  this,  we  think,  the  Circuit  Judge  erred.  The  judg- 
ment, upon  its  face,  was  not  void,  although  it  was  irregular. 
Upon  the  face  of  the  papers  the  warrant  seems  to  have 
been  regularly  issued  and  served  upon  defendant  Holman, 
and  defendant  Shepherd  appears  as  stayor  of  the  judgment. 
The  Justice,  therefore,  upon  the  face  of  the  papers,  had 
jurisdiction  of  the  cause,  but  his  rendition  of  the  judgment, 
on  a  different  day  from  that  fixed  for  the  trial,  made  such 
judgment  irregular  and  erroneous.  The  case  of  West  v. 
Williamson^  1  Swan,  277,  is  analogous  with  the  present 
case.  There  the  execution  was  quashed  by  the  court  be- 
low, because  the  judgment  of  the  Justice  was  rendered 
upon  a  day  subsequent  to  the  day  fixed  for  trial.  This 
court  said  the  judgment  was  not  void,  and  there  was  no 
reason  for  quashing  the  execution ;  but  defendant  not  hav- 
ing had  notice  of  the  timo  of  trial,  nor  opportunity  to 
make  his  defense,  should  have  another  trial,  and  ordered 
the  cause  back  to  the  Circuit  Court,  to  be  tried  upon  its 
merits.  In  this  case,  the  defendant  had  no  notice  of  the 
time  of  trial,  the  cause  having  been  tried  before  the  day 
fixed  for  the  trial. 

The  judgment  of  the  Circuit  Court  must,  therefore,  be 
reversed,  and  the  cause  remanded,  that  the  defendants  may 
have  opportunity  to  make  the  defenses  relied  upon  in 
their  petition;  and  especially  is  this  the  appropriate  rem- 
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edy  in  this  case,  as  the  certiorari  is  invoked  by  petitioners 
solely  for  this  purpose.  They  do  not  ask  that  the  exe- 
cution may  be  quashed,  but  pray  that  the  cause  be  brought 
up  into  the  Circuit  Court,  to  be  re-tried. 


James  Bradley  v.  M.  C.  Dibbrell. 

1.  Sale  of  Land.    Defieiejicy.    Land  not  in  possession.  Where  in  a  sale  of 

several  tracts  of  land,  the  vendor  included  nineteen  and  three-fourth 
acre8,  which  he  represented  to  he  his,  hut  to  which  he  had  no  title,  and 
which  he  did  not  have  possession  of,  nor  deliver  to  purchaser,  it  was 
held  that  a  bill  in  equity  would  lie  to  have  compensation  for  the  de- 
ficiency. 

2.  Same.    Eviction.    In  such  case  it  is  not  necessary  to  aver  eviction. 

3.  Chancery  Pleading.     Biii  and  amended  biil.    Where  original  and 

amended  bills  are  filed,  they  are  both  to  be  looked  for  to  support 
the  complainant's  case,  on  demurrer  to  the  amended  bill. 

4.  Practice.     Verification  of  answer.    An  exception  to  an  answer  coming 

from  another  State,  because  it  is  certified  by  a  justice  of  the  Peace, 
without  the  certificate  of  the  Clerk  of  his  court,  to  liis  ofiicial  capacity, 
required  by  Code  4398,  is  good,  and  should  be  sustained. 

Cases  cited :  Stipe  v.  Stipe^  2  Head.,  170 ;  MUlei'  v.  Bentley^  b  Sneed, 
675;  Meek  v.  *Bearden,  5  Yer.,  471 ;  Young  v.  Butler,  1  Head.,  648; 
Willianis  v.  Hogan,  Meigs,  187. 


FROM   WHITE. 


Chancery  Court  at  Sparta,  March  Term,  1860.  S.  J. 
W.  Lucky,  Ch.,  presiding  by  interchange,  overruled  the 
demurrer.  Final  decree,  September  Term,  1867,  before  B. 
M.  Tillman,  Ch. 

S.  H.  CoLMS,  for  complainant,  cited,  as  to  demurrer. 
Woods  V.  North,   6  Hum.,  309  to  313;    4  Hum.,  66;    1 
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Head.,  640.     On  the  verification  of  the  answer,  he  cited, 
Code,  4398. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  demurrer  to  the  amended  bill  was  properly  over- 
ruled by  the  Chancellor.  Taken  in  connection  with  the 
original  bill,  the  case  stated,  is  briefly,  as  follows:  That 
Daniel  GriflBth,  on  the  10th  of  April,  1848,  conyeyed  to 
the  complainant,  six  tracts  of  land,  by  metes  and  bounds; 
the  deed  containing  a  covenant  of  warranty;  that,  among 
them  is  a  tract  of  thirty  acres,  of  which  neither  of  the 
parties  ever  had  possession;  that,  of  this  thirty  acres, 
nineteen  and  three-fourth  acres  were  claimed  and  held 
by  John  Jetts,  and  his  heirs,  under  grants  No.  2496, 
dated  31st  of  August,  1825,  which  was  the  older  and 
better  title;  that  GriflBth  falsely  and  fraudulently  repre- 
sented that  he  had  a  good  title  to  said  nineteen  and  three- 
fourth  acres,  when  in  truth  and  in  fact,  he  had  not;  that 
complainant  is  entitled  to  compensation  for  the  deficiency; 
that  defendant  GriflBth,  is  a  non-resident,  but  M.  C.  Dib- 
brell has  a  small  fund  in  his  hands,  which  complainant 
prays  to  have  subjected  by  attachment.  The  grounds  of 
demurrer  relied  upon,  are:  1st,  That  a  court  of  equity 
has  no  jurisdiction;  and,  2d,  That  the  amended  bill  does 
not  aver  a  warranty  of  title. 

Waiving  the  objection  that  the  first  cause  alleged  is 
not  specially  stated  as  required  by  the  Code,  it  is  a  suflS- 
cient  answer  to  it  to  say,  that  the  case  is  not,  exclusively, 
of  legal  cognizance,  and  it  was  not  necessary  to  aver  an 
eviction.     The  defendant  was  not  in  possession  at  the  time 
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of  the  sale,  nor  did  complainant  ever  take  possession,  as 
the  land  was  adversely  held  by  Jett,  or  his  heirs,  at  the 
time  of  the  sale.  The  bill  proceeds  upon  the  ground  of 
fraud  and  misrepresentation,  and  title  in  another  at  the 
time  of  the  sale,  and  might  well  have  alleged  that,  as  to 
the  nineteen  and  three-fourth  acres,  the  contract  was  void 
for  champerty.  In  such  a  case,  the  doctrine  as  to  eviction 
does  not* apply:  see  Stipe  v.  Stipe,  2  Head.,  170;  Miller 
V.  Bentley,  5  Sneed,  675;  Meek  v.  Beardeny  5  Yer.,  471; 
Young  v.  Butler,  1  Head.,  648-649;  Williams  v.  Hogan, 
Meigs,  187. 

2.  The  deed  from  Griffith  was  exhibited  with  the 
original  bill,  and  shows  a  sale  by  the  acre,  with  a  cove- 
nant of  warranty.  Upon  the  demurrer,  the  amended  and 
original  bill  are  to  be  taken  as  one,  when  relating  to  the 
same  subject  matter;  and,  as  the  original  bill  set  out  the 
deed,  the  want  of  title,  and  the  deficiency  in  the  number 
of  acres,  and  the  amended  bill  charged  fraud  and  misrep- 
resentation in  the  sale,  it  was  unnecessary  again  to  exhibit 
the  deed.  The  covenant  contained  in  it,  is  a  sufficient 
answer  to  the  second  ground  of  demurrer. 

3.  The  exception  to  the  answer  was  properly  sustained 
by  the  Master.  It  was  sworn  to  before  John  Ensley,  a 
justice  of  the  peace,  for  Fulton  county,  Arkansas,  on  the 
16th  of  July,  1861;  but  there  is  no  certificate  of  his  offi- 
cial capacity,  by  the  Clerk  of  the  court  in  which  he  pre- 
sides, as  required  by  the  Code,  section  4398. 

The  bill  having  been  taken  for  confessed;  and  it  ap- 
pearing, also,  from  the  evidence,  that  Griffith  had  no 
title,  as  alleged  in  the  bill ;  and  the  value  of  the  land,  at 
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the  time  of  the  sale,  having  been  fixed  by  the  proof,  there 
is  no  error  in  the  Chancellor's  decree,  and  it  will  be 
a£5rmed. 


W.  S.  Saylors  t-.  Abraham  Sayix)rs  et  als. 

1.  Mortgage.    To  surety ^  available  to  creditor,    A  mortgage  executed  by  a 

debtor  directly  to  his  surety,  to  be  void  if  the  debts  are  paid,  i»  for 
the  security  of  the  creditors  as  well  as  the  surety. 

2.  Same.    Sal^  by  mortgagor  and  mortgagee^    Such  mortgage  made  without 

a  power  of  sale  by  the  mortgagee,  precludes  a  sale  of  the  property 
by  the  mortgagor,  with  the  consent  but  without  the  joinder  of  the 
mortgagee,  unless  with  consent  of  the  creditors,  or  with  satisfaction 
of  their  debts..    A  payment  to  the  surety  will  not  be  sufficient. 

3.  Same.     Creditor  and  surety.    A  creditor  and  surety  are  respectively  en- 

titled each  to  the  benefit  of  the  securities  of  the  other  for  the  pay- 
ment of  the  debt  in  which  they  are  interested. 

4.  Innocent  Purchaser.     Plea  of,     A  statement  in  an  answer  by  the 

purchaser  of  land,  under  such  a  mortgage  as  above,  that  when  he 
purchai^ed  he  paid  a  part  of  the  purchase  money  to  the  mortgagee, 
and  it  was  his  understanding  that  the  mortgage  debts  were  to  be 
paid;  that  he  thought  he  had  a  good  title,  and  that  a  purchaser 
from  him  understood  it  in  that  way,  is  not  good  as  a  plea  of  inno- 
cent purchaser. 

6.  Same.  Same,  A  plea  in  answer,  averring  the  payment  of  the  pur- 
chase money,  partly  in  cash  notes,  but  which  did  not  aver  that  the 
vendor  was  seized  or  pretended  to  be  seized  in  fee,  or  state  who 
were  the  makers  of  the  cash  notes,  or  that  the  beneficiaries  in  the 
outstanding  mortgage  had  knowledge  of  his  purchase,  and  in  other 
respects  failed  to  meet  the  requirements  of  the  numerous  decisions 
of  this  court,  can  not  be  maintained  as  a  plea  of  innocent  pur- 
chaser. 

6.  Fraudulent  Conveyance.  Vtndor  retaining  possession.  The  mere  fact 
of  a  mortgagor  remaining  in  possession  of  personal  property,  and  of 
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Ills  afterwards  disposing  of  it  without  the  consent  of  the  mortgagee, 
does  not  prove  the  deed  fraudulent,  or  avoid  it,  as  to  the  lands  con- 
veyed in  the  same  deed. 

7.  Surety  or  Assignor.    Bill  quia  timet,    A  surety  or  assignor  liable  to 

pay  a  debt  on  the  failure  of  the  principal  debtor,  may  sustain  a  bill 
quia  thnei  before  payment  made  or  loss  incurred. 

8.  Same.    Same,    Assignee,  or  creditor,  necessary  party.    In  such  case,  the 

assignee  ought  to  be  a  party  to  the  record;  and  if  he  is  not,  the 
decree  must  show  that  the  recovery  is  for  his  benefit. 

9.  Practice  in  Supreme  Court.    Remanding  cause.    On  failure  to  make 

proper  party,  the  Supreme  Court  will,  in  proper  cases,  in  aid  of 
substantial  right,  remand  to  the  Chancery  Court  to  make  proper 
parties. 

10.  Practice.  Party  made  on  petition,  A  person  having  an  interest  may 
become  a  party  to  proceeding  for  his  benefit,  by  petition  in  the 
cause. 

Cases  dted:  The  cases  digested  in  Heis.  Dig.,  891  to  393,  and  552  to 
556:  Breedlave  v.  Stump,  3  Yer.,  257,  263;  Stoekard  v.  Stoekard,  7 
Hum.,  303,  307;  2  Sneed,  93;  Meigs'  R.,169;  3  Hum.,  547;  2 
Head.,  302 ;  lb.,  549 ;  5  Sneed,  91 ;  2  Cold.,  91 ;  WUliams  v.  Tip- 
ion,  5  Hum.,  67;  Gilliam  v.  Essdman,  5  Sneed,  88,89;  Henry  v. 
OmpUm,  2  Head.,  552;  Howdi  v.  Co66,  2  Cold.,  105,  106;  Kin- 
sey  V.  McDeamnon,  5  Cold.,  395;  Oreene  v.  Stames,  1  Heis.,  582; 
Bii^dsong  v,  Birdsong,  2  Head.,  298,  301,  302;  Mims  v.  Mms,  1 
Hum.,  430,  431 ;   Baioan  v.  Mercer,  10  Hum.,  361,  364. 


PROM   WHITE. 


Chancery  Court  at  Sparta,  September  Term,  1868,  be- 
fore B.  M.  Tillman,  Ch. 

S.  H.  CoLMS,  for  complainant,   cited:    3   Sneed,  462; 

M.  &  Y.,  323,  332;    10  Yer.,  335;    2  Yer.,  193  to  199; 

lb.,  609  to  513;   1  Yer.,  71  to  73;    lb.,  302;   lb.,  337, 
338;  1  Hum.,  491  to  497;  6  Yer.,  108  to  118. 

Savage,  for  respondent,  cited;    Burrow  v.  Henson,  2 
Sneed,  658. 


J 


FEBRUARY  8, 1871.  527 

W.  S.  Sajlors  v.  Abraham  Saylors  et  oZs. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Prior  to  the  year  1861,  but  at  a  time  not  distinctly 
stated,  complainant  held  certain  notes  on  E.  J.  Bussell, 
amounting  to  ?470,  which  he  transferred  to  A.  C.  Young, 
who  obtained  judgments  thereon,  in  the  month  of  March, 
1861,  before  a  justice,  against  complainant  and  said  Rus- 
sell. Russell  procured  one  Sandy  Hickey  to  become  stay- 
or  of  the  judgments;  and,  for  his  indemnity,  executed  to 
him  an  informal  mortgage,  upon  the  three  hundred  acres 
of  land,  and  certain  personal  property  in  the  pleadings 
mentioned,  bearing  date  and  registered  on  the  29th  of 
March,  1861.  The  mortgage  contains  no  power  of  sale, 
but  was  executed  for  the  implied  purpose  of  indemnifying 
said  Hickey,  as  security  of  the  mortgagor  to  four  diflFer- 
ent  creditors,  whose  debts  are  described ;  and,  among  them 
the  debts  due  to  Young,  which,  as  the  deed  recites,  was 
to  be  stayed  by  the  mortgagee  for  the  mortgagor.  Rus- 
sell, the  mortgagor,  was  permitted  to  retain  possession  of 
the  property.  Part  of  the  personal  property  was  sold  or 
disposed  of  by  him,  a  part  by  his  wife  after  he  went  into 
the  army;  two  of  the  "colts"  died,  and  the  residue  was 
lost  during  the  war.  He  paid  one  of  the  debts,  provided 
for  in  the  mortgage,  of  $230,  due  to  Daniel  S.  Brown, 
leaving  the  other  debts  therein  mentioned  unpaid.  On  or 
about  the  26th  of  October,  1862,  Russell  sold  the  land  to 
Absalom  Martin,  who  states  that  he  paid  therefor  $665, 
in  Confederate  money,  and  $885,  in  horses. 

Russell,  in  his  deposition,  states,  that  Martin  was  to 
make  payment  in  Confederate  money,  but  actually  paid  in 
horses,  *'at  low  prices,"  which  he,  Russell,  took  to  Missis- 
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sippi,  and  sold.  Martin  and  Russell  concur  in  the  state- 
ment that  Hickey  had  knowledge  of  the  sale,  and  Mar- 
tin states  that  he  handed  "$500,  or  the  rise/'  to  Hickey, 
and  his  understanding  was,  that  it  was  to  go  to  the  sat- 
isfaction of  the   deed   of  trust. 

Russell  executed  a  deed  to  Martin,  to  which  Hickey 
was  a  witness,  and  Martin  took  possession  of  the  land 
and  held  it  for  a  few  months,  when  he  sold  it  to  Abra- 
ham Saylors.  The  deed  from  Russell  to  Martin  was  not 
registered,  and  when  Martin  sold  to  Saylors,  it  was  deliv- 
ered up  and  a  deed  was  executed  in  its  place,  by  Rus- 
sell to  A.  Saylors,  on  the  4th  of  October,  1862,  which 
was  duly  registered  4th  of  September,  1865;  and,  under 
this  deed,  Saylors,  the  defendant,  claims  title.  The  consid- 
eration paid  by  A.  Saylors,  was  $1,950,  in  horses,  cash 
notes,  and  Confederate  money;  the  precise  proportions  of 
each  not  being  stated.  Martin  states  it  as  his  under- 
standing, when  he  paid  the  Confederate  money  to  Hickey, 
that  the  mortgage  debts  were  to  be  satisfied;  that  he 
thought  he  had  a  good  title,  and  that  A.  Saylors  under- 
stood it  in  that  way ;  but  admits  that  none  of  the  bene- 
ficiaries named  in  the  mortgage  were  present,  or  had  any 
knowledge  of  these  transactions.  Russell  states  that  when 
he  made  the  trade  with  Martin,  the  latter  knew  that  the 
mortgage  deed  was  in  existence,  and  that  they  talked  about 
about  it,  but  says  he  gave  A.  Saylors  no  information  on 
the  subject.  He  says,  further,  that  he  and  Hickey  were, 
at  one  time,  brothers-in-law,  and  that  he  afterwards  mar- 
ried Hickey's  daughter,  but  that  Hickey  had  no  previous 
knowledge  of  his  intention  to  dispose  of  the  personal 
property.     It  is    also  shown  that   Hickey  and   Abraham 
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Saylors  are  brothers-in-law.  A.  L.  Potts,  sheriff,  states 
that  he,  at  one  time  had  executions  in  his  hands,  on  the 
judgments  in  favor  of  Young,  against  complainants,  Rus- 
sell and  Hickey,  and  that  he  could  find  no  property 
of  the  two  latter  on  which  to  make  a  levy.  There  is 
some  parol  evidence  tending  to  show  that  Hickey  owns 
a  small  tract  of  land  in  Cumberland  county,  worth 
about  $200,  and  that  complainant  lives  in  Putnam 
county;  but  this  evidence  is  of  little  consequence  in 
the   view   we  take   of  this   case. 

It  may  be  observed  that  the  defendant,  A.  Saylors, 
does  not,  either  in  form  or  substance,  plead  that  he  is 
an  innocent  purchaser  for  a  valuable  consideration  with- 
out notice.  He  virtually  admits  that  when  he  pur- 
chased the  land,  he  had  full  knowledge  of  the  exist- 
ence of  the  deed  of  trust,  but  places  his  defense  upon 
the  grounds  that  the  deed,  as  he  alleges,  wais  fraudu- 
lent, and  that  he  had  satisfactory  information  from 
Russell,  Hickey  and  Martin,  that  the  deed  of  trust 
was  released  and  discharged,  and  that  the  deed  from 
Russell  to  Martin  was  witnessed  by  Hickey.  He 
states  that  he  paid  Martin  $1,850  for  the  land — $593 
in  cash  notes,  $75  in  a  horse,  and  the  balance  in 
money — but  does  not  aver  that  the  vendor  was  seized 
or  pretended  to  be  seized  in  fee,  or  state  who  were 
the  makers  of  the  cash  notes,  or  that  the  beneficiaries 
had  knowledge  of  his  purchase;  and,  in  other  respects, 
his  defense  fails  to  meet  the  requirements  of  the  numer- 
ous cases  heretofore  determined  by  this  Court,  and  cited 
in  Heis.  Dig.,  552,  556. 
34 
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The  mere  fact  that  Russell  was  permitted  to  retain 
possession  of  the  personal  property,  conveyed  by  the 
mortgagor,  and  that  he  disposed  of  it  without  the 
knowledge  or  concurrence  of  Hickey,  did  not  render 
the  mortgage  void  as  to  the  land:  See  cases  cited  in 
Heis.   Dig.,   391,   393. 

The  mortgage,  as  already  stated,  is  informal.  It 
conveys  to  Silas  Hickey,  in  addition  to  the  personal 
pro]>)erty,  the  tract  of  260  acres  of  land  in  While 
county,  in  fee  simple,  and  then  follows  the  declaration: 
^'But  this  deed  is  made  for  the  following  uses:  that 
is  to  say,  that  the  said  Hickey  is  my  security  to  W. 
L.  Gracey  on  a  debt  for  ?150;  to  A.  Ditty  on  a  note 
for  $125;  is  to  stay  a  debt  for  me,  going  to  A.  C. 
Young,  for  $470;  and,  also,  to  secure  a  debt  due  from 
me  to  Daniel  P.  Brown  for  $230,  and  pay  the  same 
for  me,  or  stay  it,  if  sued  upon  same.  Should  I  pay 
all  of  said  debts  above  named,  then,  and  in  that  event, 
this  deed  is  to  be  void;  then  [otherwise]  to  be  and 
remain  in  full  force  and  virtue  in  law.'^  This  pro- 
vision in  the  deed  is  a  sufiBcient  declaration,  in  the 
view  of  a  Court  of  Equity,  of  a  trust  in  favor  of  the 
creditors  therein  named,  whose  debts  were  secured,  or 
intended  to  be  secured,  through  Hickey,  the  mortga- 
gee. In  the  case  of  Breedlove  v.  Stump,  3  Yer.,  257, 
this  Court,  John  J.  White,  Special  Judge,  delivering 
the  opinion,  declared  that  '^the  person  for  whose  benefit 
a  trust  is  created,  who  is  to  be  the  ultimate  receiver  of 
money,  may  sustain  a  suit  in  equity,  to  have  it  paid  di- 
rectly to  himself       It  was  said  further,  that  "the  cred- 
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itor  is  entitled  to  the  benefit  of  all  the  securities  the 
principal  debtor  has  given  to  his  surety^  and  that  the 
surety  has  an  equity  to  the  benefit  of  all  the  securities 
the  principal  gives  to  the  creditor:"  Ibid^  263.  In 
Siockard  v.  Stockard,  7  Hum.,  303,  where  it  appeared 
that  W.  Craig  was  the  drawer  of  a  note,  upon  which 
Johnson  Craig  was  first,  John  Stockard  second,  and 
Samuel  Stockard  third  indorser;  and  that  Craig,  the 
maker,  and  his  wife,  had  sold  a  tract  of  land  to  Samuel 
Stockard,  the  last  indorser,  who  agreed  to  pay  the  note 
out  of  the  purchase  money,  but  afterwards  credited  it, 
upon  a  settlement  of  their  accounts,  on  a  claim  which 
he  personally  held  against  Craig,  in  consequence  of 
which  John  Stockard,  the  second  indorser,  was  com- 
pelled to  pay  the  note,  it  was  held  that  the  law  im- 
plied a  trust  for  the  benefit  of  the  second  indorser, 
whose  assent  to  the  arrangement,  as  it  was  for  his  bene- 
fit, was  presumed.  In  that  case,  it  was  expressly  de- 
clared that  the  trust  can  not  "be  revoked  after  the 
trustee  had  taken  upon  himself  the  trust,  unless  the 
beneficiary  dissents  therefrom:'^  Ibid,  307;  see  also  2 
Sneed,  95;  Meigs  R.,  169;  3  Hum.,  547;  2  Head,  202; 
Ibid,  549;  5  Sneed,  91;  2  Cold.,  91,  on  the  general  sub- 
ject of  suretyship  and  substitution.  It  follows,  from 
these  authorities,  that  the  mortgage  executed  to  Hickey 
enured  to  the  benefit  of  all  the  creditors  named  therein; 
that  as  no  power  of  sale  was  vested  in  Hickey,  he 
could  not  sell,  or  assent  to  the  sale  of  the  land,  without 
the  assent  of  the  beneficiaries,  or  the  aid  of  a  court  of 
equity;  that  the  registration  of  the  mortgage  was,  of 
itaelf,  notice  to   Abraham  Saylors;   and  especially,  that  as 


532  NASHVILLE: 


W.  S.  SayloiB  v.  Abraham   Sajlors  et  als. 


its  existence  was  spoken  of  at  the  time  of  his  purchase, 
he  was  bound  to  ascertain  from  the  beneficiaries,  and 
not  from  the  statements  of  the  mortgagor  and  mort- 
gagee, whether  the  debts  intended  to  be  secured  had 
been  satisfied;  and,  failing  to  do  so,  the  deed  taken 
by  him  is  fraudulent  and  utterly  null  and  void  as  to 
such  of  the  creditors  as  have  not  been  paid:  See  Dixon 
on  Subrogation,  lii. 

Whether  the  complainant,  without  paying  the  debts 
for  which  he  is  liable,  is  entitled  to  a  decree,  is  a  ques- 
tion not  entirely  free  from  embarrassment.  In  WUr 
Hams  V.  Tipton,  5  Hum.,  67,  it  was  held  that  the  sure- 
ties to  an  official  bond  of  a  sheriff,  who  had  been 
compelled  to  make  certain  payments  on  account  of  the 
defaults  of  their  principal,  and  filed  their  bill,  in  antici- 
pation of  further  liabilities,  to  set  aside  a  fraudulent  con- 
veyance made  by  him,  could  only  be  relieved  to  the  ex- 
tent of  the  actual  payments  made  by  them,  and  could 
not,  upon  a  quia  timet  principle,  maintain  their  bill  be- 
fore loss  incurred  or  payment  made.  In  Grilliam  v,  J&- 
selman,  5  Sneed,  88,  89,  it  was  held  that  no  equity  exists 
in  favor  of  a  surety,  to  be  substituted  to  the  rights 
of  the  creditor,  without  having  previously  discharged 
the  debt.  In  Henry  v.  CompUm,  2  Head,  652,  it  was 
determined,  in  accordance  with  certain  North  Carolina 
<;ases  there  cited,  that,  where  the  principal  debtor  has 
become  insolvent,  and  his  property  is  bound  for  the 
debt  to  the  creditor,  "his  sureties  have  an  interest  in 
it,  so  far  as  to  compel  its  application  to  their  discharge 
and  exoneration,  in  preference  to  the  general  creditors 
of  their    principal,   or   purchasers    from   him;"   and   this 
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without  a  previous  payment  of  the  debt.  A  similar 
principle  was  announced  in  Howdl  v.  Cobby  2  Cold., 
105,  106.  See,  also,  Kxnaey  v.  McDearmon,  5  Cold.,  395. 
In  Green  v.  Staimes,  1  Heis.,  582,  that,  within  the  mean- 
ing of  the  Code,  section  4288,  as  to  setting  aside  fraudu- 
lent conveyances,  "a  surety,  before  payment  of  the  debt, 
is  a  creditor,  in  such  a  sense  as  that  he  may  bring  his 
principal  and  the  creditor  into  a  court  of  equity,  and 
obtain  exoneration  out  of  the  property,  real  or  personal, 
fraudulently  conveyed  by  the  former,  or  its  proceeds 
in  the  hands  of  any  one  who  is  not  a  bona  fide  pur- 
chaser without  notice.^'  The  complainant  in  this  case, 
as  indorser  upon  the  notes,  stands  in  the  relation  of 
surety  of  Russell,  the  maker.  Judgments  were  obtained 
against  him  as  well  as  Russell;  and  there  can  be  no 
question  that,  on  payment  of  the  judgment,  he  would 
have  a  remedy  against  the  maker.  The  security  taken 
by  the  stayor  enured  to  his  benefit  as  well  as  that  of  the 
creditor,  and  as  the  conveyance  to  the  defendant  was 
fraudulent,  no  sound  reason  exists  why  it  may  not  be 
set  aside  in  favor  of  the  one  as  well  as  the  other. 
Any  decree  obtained  by  the  complainant,  would  enure 
to  the  benefit  of  the  creditor;  and,  although  it  would 
have  been  more  regular  to  bring  the  latter  before  the 
Court,  the  irregularity  may  be  obviated  by  declaring 
upon  the  face  of  the  decree  that  it  is  for  his  benefit, 
and  remanding  the  cause  to  the  end  that  he  may  bring 
forward  his  claims  by  petition,  without  the  trouble  and 
expense  of  a  new  suit  or  protracted  litigation.  This 
is  in  substantial   accordance  with  the  practice  established 


534  NASHVILLE : 


Elizabeth  Grarreleon  t^.  M.  M.  Brien  H  o/s. 


in  Birdsong  v.  Birdaong,  2  Head,  298,  301,  302.  See, 
also,  Mima  v.  Mims,  1  Hum.,  430,  431;  Rowan  v.  3Ier~ 
cer,  10  Hum.,  361,  364. 

So  much  of  the  Chancellor's  decree  as  declares  the 
compIainant^s  right  to  a  recovery,  and  declares  that  the 
land  conveyed  is  liable  to  its  satisfaction,  will  be  af- 
firmed; but  as  the  decree  allows  the  amount  adjudged 
in  favor  of  complainant  to  be  credited  with  any  sums 
already  paid  on  the  judgments  at  law,  the  cause  will 
be  remanded  for  the  purpose  of  taking  an  account, 
and  of  allowing  A.  C.  Young  to  become  a  party,  and 
the  other   beneficiaries,   if    necessary. 

The   costs   in   this  Court  will   be   divided   between  the 
parties. 


Elizabeth  Garretson  v.  M.  M.  Brien,  et  ala. 

1.  Escheat.  'Act  of  1850,  c,  54,  valid.     The  lands  of  an  unnaturalized 

resident,  which  were  sued  for  by  the  State  as  escheated,  and  the  suit 
dismissed  under  the  third  section  of  the  act  of  1850,  c.  54,  by 
■virtue  of  that  act  vested  in  the  widow  of  such  resident. 

2.  Execution  Sale.   Bower  in  equity  not  subject  to.    A  dower  interest  laid 

ofl',  out  of  an  equitable  estate,  is  not  subject  to  execution  at  law  for 
the  debt  of  the  dowress. 

3.  Lis  Pendens.     Conveyances  pending  a  suit,    A  deed  executed  pending 

a  suit  by  parties  to  the  suit,  does  not  affect  the  title,  but  the  pur- 
chaser, though  not  a  party,  is  bound  by  the  decree. 
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Cases  cited :    Puckell  v.  SlaUj  1  Sn€e<l,  358 ;     Combs  v.  Young,  4  Yer., 
218 ;   Baker  v.  HeiiMl,  1  Cold.,  642. 


FROM    DE  KALB. 


Chancery  Court  at  Smithville,  September  Terra,  1867, 
before  B.  M.  Tillman,  Ch. 

R.  Cantrell,  Sr.,  for  complainants,  cited:  Elrod  v. 
Lancaster f  2  Head.,  571;  Ingraham  v.  Smith,  1  Head., 
411;  Peak  v.  Ligon,  10  Yer.,  469;  Estell  v.  Taid,  2 
Yer.,  467;  Combs  v.  Yaung,  4  Yer.,  218;  Birdwell  v. 
Cain,  1  Cold.,  301;   Act  of  1850,  c.  54. 

Savage,  for  defendants,  cited:  2  Tenn.,  334;  Meigs, 
Dig.,  §  820;  2  Jac.  L.  D.,  314,  318;  4  Kent,  37,  39,  40, 
45,  48,  49;  3  Bl.  C,  176;  6  Jac.  L.  D.,  Seizin;  8  Hum., 
537;  1  Hum.,  414;  7  Hum.,  79;  6  Hum.,  444;  1  Story, 
57,  58,  61,  108,  298,  411,  413,  414;  2  /6.,  1493;  1 
Greenl.,  §  207;  1  Cold.,  19,  23;  2  Head.,  628;  King's 
I>ig-;  §§  75,  91;   3  Yer.,  124;  Johns.  C.  R.,  46. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

On  or  about  the  3d  of  Dec,  1843,  Manson  M.  Brien 
purchased  of  Cicero  B.  Duncan,  executor  of  the  last  will 
and  testament  of  Thos.  W.  Duncan,  he  having  full  pow- 
er and  authority  under  the  will  to  make  the  sale,  four 
several  tracts  of  land  in  DeKalb  county,  described  in 
the  pleadings,  and  containing  about  five  hundred  acres. 
Duncan,  the  executor,  executed  to  Brien  a  title  bond 
binding  himself  to  convey  when  the  purchase  money 
should   be   paid.       Brien  afterwards   sold   the   land  to  B. 
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F.  Browning,  for  whom  he,  probably,  made  the  purchase, 
and  executed  to  him  a  similar  title  bond.  The  pur- 
chase money  was  fully  paid  by  Browning  to  Brien,  and 
by  Brien  to  the  executor,  and  the  parties  had  it  in  con- 
templation that  a  deed  should  be  executed  from  the  ex- 
ecutor, directly,  to  Browning,  but  this  was  prevented 
by  the  death  of  Browning,  which  occurred  between  the 
date  of  his  will,  17th  of  November,  1846,  and  the  time 
of  its  probate,  4th  of  January,  1847.  Browning  was 
an  unnaturalized  foreigner.  He  died  without  heirs,  but 
lefl  a  widow,  Lucinda,  who,  having  dissented  from  his 
will,  filed  a  petition  for  dower,  in  the  Circuit  Court  of 
DeKalb,  on  the  5th  of  February,  1848,  and  obtained  a 
decree  on  the  7th  of  October,  1848,  assigning  her  as 
dower,  one  hundred  acres,  with  the  mansion  house.  The 
costs  of  the  application  for  dower,  amounting  to  $47.62J, 
were  adjudged  against  her,  and  execution  issued  therefor 
on  the  22d  of  November,  1848.  No  personal  property 
being  found,  the  execution  was  levied  22d  of  November, 
1848,  on  the  dower  tract,  which  was  sold,  at  public  sale, 
5th  of  February,  1849,  and  purchased  by  A.  M.  Savage, 
at  the  price  of  ten  dollars.  By  the  direction  of  Savage, 
the  land  was  conveyed  by  E.  W.  Taylor,  successor  of  the 
former  sheriff,  to  A.  M.  Savage  and  M.  M.  Brien,  by 
deed,  bearing  date  18th  of  August,  1852,  and  duly  regis- 
tered on  the  same  day.  Savage  afterwards  died  and  M. 
M.  Brien,  on  the  22d  of  October,  1859,  executed  a  deed 
of  gift  for  his  interest  in  the  land,  to  the  diildreu  of 
Savage;  which  does  not  appear  to  have  been  formally 
proved  and  registered,  but  as  to  the  execution  of  which 
there  is  no  controversy. 
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In  the  meantime^  on  the  24th  of  February,  1865,  this 
bill  was  filed  by  Thos.  C.  Wroe  and  .his  wife,  Lucinda, 
formerly  Lucinda  Browning,  against  M.  M.  Brien,  A.  M. 
Savage,  Cicero  B.  Duncan,  and  A.  J.  Duncan,  to  enjoin 
an  action  of  ejectment,  which  had  been  brought  by 
Brien  and  Savage,  on  the  30th  of  December,  1854, 
against  J.  M.  White  and  others,  to  recover  the  dower 
interest,  as  well  as  other  lands  owned  by  Browning,  at 
the  time  of  his  death.  It  is  charged  in  the  bill  that, 
situated  as  it  was,  the  dower  interest  was  not  the  sub- 
ject of  levy  and  sale,  and  could  not  be  sold  by  an  exe- 
cution at  law;  that  the  title  bond  of  Browning  had  been 
lost  or  mislaid,  or  was  in  possession  of  Brien;  that  com- 
plainants are  entitled  to  the  land  under  an  act  of  As- 
sembly of  this  State;  that  Brien  and  Savage  had  fraud- 
ulently combined  and  confederated  together,  to  defeat 
them  of  their  just  rights;  had  procured  the  execution  of 
the  sherifi''s  deed,  and  had  brought  an  action  of  eject- 
ment for  the  recovery  of  the  land,  the  prosecution  of 
which  complainants  pray  may  be  perpetually  enjoined,  &c. 

To  this  bill,  the  defendants  pleaded,  first,  that  the 
one  hundred  acres  had  been  sold,  as  aforesaid,  at  sheriff's 
sale ;  and,  second,  that  the  remaining  four  hundred  acres 
had  been  sold  under  a  decree  of  the  Chancery  Court, 
at  the  suit  and  instance  of  Stephen  H.  Colmes,  and  pur- 
chased by  one  Malone;  that  more  than  two  years  had 
elapsed  since  the  making  of  said  sale,  and  the  time  of 
redemption  had  expired;  and,  that  complainant  had  no 
title  to  said  lands.  Complainants  filed  a  replication  to 
said  plea,  and  the  defendants  afterwards  filed  separate 
answers,  the   details  of  which  it   is   unnecessary  to    state 
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here,  as  several  of  the   points  relied   upon   were  obviated 
by  the   agreement  set  out  in   the  bill  of  exceptions. 

It  further  appears  that  S.  H.  Colmes  filed  a  bill 
against  Thos.  C.  Wroe  and  others,  and  that,  on  the 
27th  of  March,  1855,  a  decree  was  pronounced  in  said 
cause,  confirming  a  sale  made  therein,  by  the  Master, 
and  vesting  the  title  to  all  of  said  lands  in  Thomas 
Malone,  the  purchaser,  excepting  the  dower  interest  of  the 
said  Lucinda.  By  said  decree,  all  the  right,  title,  claim 
and  interest  of  the  heirs  and  executors  of  Thomas  W. 
Duncan,  deceased,  and  of  Manson  M.  Brien,  in  said  lands, 
were  divested  out  of  them  and  vested  in  Malone,  to  the 
extent  of  the  interest  purchased  by  him ;  and,  in  the  said 
Lucinda,  in  fee,  and  to  her  sole,  separate,  and  exclusive 
use,  to  the  extent  of  the  dower  tract. 

Without  detailing  intermediate  prc^ceedings,  it  may  be 
stated  that  this  cause  was  before  this  court,  at  a  former 
term,  and  that  a  decree  was  pronounced  therein,  on  the 
7th  of  December,  1856,  remanding  it  to  the  Chancery 
Court  at  Smithville,  to  the  end  that  proper  parties  might 
be  made  and  such  proceedings  had  as  might  he  necessary 
to  the  determination  of  the  question,  whether  the  prop- 
erty "of  intestate  Browning,"  in  the  pleadings  mentione<l, 
did  not  escheat  to  the  State. 

A  bill  was,  thereupon,  filed,  by  Tim.  H.  Williams, 
Attorney  General  for  the  fourth  circuit,  in  the  name  of 
the  State,  against  all  the  parties  in  interest,  and  claiming 
that  the  lands,  with  the  exception  of  the  dower  interest, 
had  escheated  to  the  State,  and  that  the  title  thereto 
should  be  divested  out  of  all  the  other  parties.  A 
decree  was  pronounced  in  that  cause,  23rd  of   September, 
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1859,  dismissing  the  bill;  from  which  an  appeal  was 
prayed  and  granted;  but  the  appeal  having  been  aban- 
doned, a  final  decree  was  pronounced  therein  on  the  23d 
of  March,  1860,  by  which  the  cause  was  stricken  from 
the  docket  at  the   cost   of  the   State. 

After  the  death  of  Brovvning,  and  before  the  com- 
mencement of  the  suit  by  Colmes,  an  act  was  passed  by 
the  General  Assembly  of  this  State,  on  the  10th  of  Jan- 
uary, 1850,  c.  54,  pp.  162,  163,  by  which  it  was  declared 
that  when  any  person  should  die  thereafter,  intestate, 
leaving  no  heirs  at  law,  capable  of  inheriting  real  estate 
under  the  laws  of  Tennessee;  but  leaving  a  widow,  then, 
and  in  that  case,  the  widow  shall  be  entitled  in  fee  sim- 
ple, to  all  the  real  estate  of  which  her  husband  died, 
seized  and  possessed,  but  subject  to  the  payment  of  his 
just  debts,  in  the  same  way  and  to  the  same  extent  that 
real  estate  was  then  liable.  By  the  second  section  of  said 
act,  it  was  declared  that  its  provisions  should  "be  extended 
to  and  embrace  all  cases  in  which  persons  may  have  here- 
tofore died  intestate,  as  mentioned  in  the  first  section  of 
this  act,  as  well  as  those  who  may  hereaflier  die  intestate, 
and  for  the  recovery  of  such  real  estate,  suits  have  not 
been  brought,  or  if  brought,  have  not  yet  been  deter- 
mined." And  it  was  directed,  in  section  3,  of  said  act, 
that  "in  all  cases  in  which  any  of  the  Attorneys  General 
of  this  State  may  have  brought  suit  for  the  recovery  of 
any  real  or  personal  estate,  which  may  have  been  es- 
cheated to  the  State,  under  the  laws  of  this  State,"  &c., 
"the  said  Attorneys  General,  respectively,  are  hereby  au- 
thorized and  required  to  dismiss  such   suits,"  at  the  costs 
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and  expenses  of  those  who,  "by  the  provisions  of  this  act, 
take  such  eatate." 

This  act  was,  incidentally,  noticed  by  this  court  in  the 
case  of  Puckett  v.  The  State,  4  Sneed,  359,  360,  and  its 
provisions  were  declared  to  apply  only  to  widows  who 
were  living  at  the  time  of  the  passage  of  the  act,  and 
not  to  the  heirs  of  a  widow  who  had  died  previously; 
but  it  was  not  determined  whether  the  provisions  of  the 
first  and  second  sections  were  subject  to  constitutional  ob- 
jections. The  question,  the  consideration  of  which  was 
thus  waived,  is  supposed  to  arise  upon  that  part  of  the 
act  of  1827,  chap.  64,  sec.  1,  which  declares,  among  many 
other  things,  that  '^all  escheats  which  shall  hereafter  ac- 
crue in  this  State,  shall  be  appropriated  to  the  encour- 
agement and  support  of  common  schools  forever,'^  as  well, 
perhaps,  as  upon  other  statutes,  and  upon  a  clause  in  the 
Constitution  of  1834,  art.  11,  sec.  10,  declaring,  among 
other  things,  that  all  "proj)erty  of  every  description  what- 
ever, heretofort^,  by  law,  ajjpropriated  by  the  General  As- 
sembly of  this  State,  for  the  use  of  common  schools,  and 
all  such  as  shall  hereafter  be  appropriated,  shall  remain 
a  perpetual  fund,"  &c.,  for  the  support  and  encourage- 
ment of  common  schools,  &o,,  and  ''no  law  shall  be  made 
authorizing  said  fund,  or  any  part  thereof,  to  be  diverted 
to  any  other  use,"  &c.  But  no  question  has  been  dis- 
cussed before  us  as  to  the  validity  of  the  said  act  of  1850; 
and,  as  it  was  declared  in  Puckett  v.  The  State,  1  Sneed, 
358,  that  "upon  the  death  of  the  owner  of  real  estate,  in- 
testate, without  heirs,  the  title  vests,  directly,  in  the  State, 
by  operation  of  law,"  and  not  in  the  Board  of   Common 
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School  Commissioners;  and  that,  "if  the  property  be  ad- 
versely held,  an  action  for  its  recovery  can,  alone,  be 
maintained  in  the  name  of  the  State;'^  and,  as  the  suit, 
brought  by  the  State  for  the  recovery  of  the  lands  in- 
volved in  this  litigation,  was  abandoned,  we  hold  that, 
under  and  by  virtue  of  the  act  of  1850,  the  title  to  the 
lands  in  the  bill  mentioned,  was  absolutely  vested  in  Lu- 
cinda  Browning,  the  widow  of  B.  F.  Browning — he  not 
having  disposed  of  the  lands  by  his  last  will  and  testa- 
ment, and  having,  as  to  them,  died  intestate.  This  would 
now,  owing  to  the  lapse  of  time,  be  most  clearly  the  re- 
sult, if  any  title  were  asserted,  as  it  is  not,  in  com- 
mon schools. 

The  dower,  which  was  allotted  to  the  widow,  out  of 
said  lands,  was  not  the  subject  of  levy  and  sale  under 
an  execution  at  law,  and  no  title  was  vested  in  Brien  and 
Savage  by  the  sheriff's  deed  of  19th  of  August,  1853,  in 
consequence  of  the  dower  interest  having  been  struck  off 
to  Savage,  at  the  price  of  ten  dollars,  at  the  sheriff's  sale, 
on  the  5th  of  February,  1849. 

Where  the  husband  dies,  seized  and  possessed  in  fee, 
of  lands,  and  his  widow  is  endowed  of  them,  there  can 
be  no  question  that  her  estate  in  dower  is  a  legal  estate 
which  may  be  levied  upon  and  sold  for  her  own  debt, 
under  an  execution  at  law,  as  well  as  any  other  legal  es- 
tate. But  where  the  husband,  at  the  time  of  his  death, 
has  an  equitable  title,  only,  to  the  land,  and  the  widow 
is  endowed  of  the  equitable  estate,  her  dower,  in  such  a 
case,  is  an  equitable  interest  only,  and  can  not  be  reached 
by  execution  at  law.  Ever  since  the  case  of  Combs  v. 
Young,  4  Yer.,  218,  it  has  been  the   settled   law  of  this 
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State,  that  an  equitable  interest  in  land  is  not  subject 
to   execution. 

A  widow  was  not  dowable,  in  this  State,  of  an  equit- 
able estate,  until  the  common  law  was  changed,  by  legis- 
lative enactment  in  1823:  Baker  v.  Heiskell,  1  Cold., 
642.  She  had  no  interest,  therefore,  which  an  execution 
at  common  law  could  reach,  nor  was  her  interest  leviable 
under  any  of  the  provisions  of  the  Code:    3026  to  3037. 

The  deed  of  19th  September,  1851,  from  C.  B.  Dun- 
can executor,  to  M.  M.  Brien  and  A.  M.  Savage  for 
500  acres,  more  or  less,  is  equally  unavailing  as  a 
defense.  In  the  answer  of  Brien,  sworn  to  and  filed 
3d  September,  1850,  to  Colmes'  bill,  it  was  admitted, 
distinctly  and  explicitly,  that  he  had  no  legal  or  equit- 
able title  to  the  land;  that  Browning  had  paid  the 
purchase  money;  that  he  and  Brien  had  agreed  that 
the  title  should  be  made  directly  from  Duncan  to 
Brow^ning,  and  that  this  was  prevented  by  Browning's 
death.  Moreover,  Brien  proposed  in  that  answer  to 
produce  Duncan's  bond  on  the  hearing,  if  required, 
and  a  letter  from  Duncan  was  filed  as  an  answer,  in 
which  he  admitted  that  Brien  had  paid  him  the  pur- 
chase money,  and  stated  that  he  had  been  willing  ever 
since  to  make  the  title.  Under  these  circumstances,  if 
Browning  had  lived,  he  could  have  filed  a  bill  suc- 
cessfully to  compel  a  specific  performance  of  the  con- 
tract. His  widow,  standing  in  his  shoes,  had  the  same 
right,  and  the  decree  in  Colmes'  case,  of  27th  March, 
1861,  vesting  the  title  to  400  acres  in  Malone,  and 
to  100    acres    in   Lucinda   Rowe,   was    perfectly   correct. 

The   Duncans,   as  well  as   Brien,  were  defendants  to 
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that  suit,  and  bound  by  the  decree.  The  deed,  there- 
fore, of  19th  September,  1861,  from  Duncan  to  Brien 
and  Savage,  was  executed  lis  pendens,  in  violation  of 
the  solemn  admissions  in  Brien's  answer.  Brien  and 
Duncan  had  actual,  and  Savage  presumptive  notice  of 
the  suit,  and  the  deed  was  void.  The  answers  to  the 
twelve  searching  interrogatories  propounded  in  the  bill 
in  this  case,  are  vague  and  indefinite;  the  deed,  ulti- 
mately made  by  Duncan,  was  merely  a  quit  claim 
deed;  and  it  does  not  appear  from  the  record  that  the 
title  bond  from  Brien  to  Duncan  ever  was  filed;  but 
it  is   needless   to    make    anv   comment    on    the    circum- 

m 

stances  further  than  to  observe  that  they  place  the 
correctness  of  the  conclusion  as  to  the  invalidity  of 
the  deed  to  Brien  and  Savage,  beyond  any  possible 
doubt. 

In  the  progress  of  this  cause^  the  deaths  of  com- 
plainants, Wroe  and  wife,  and  of  the  defendant  A.  M. 
Savage,  were  suggested  and  admitted,  and  the  case  was 
properly  revived  on  both  sides.  It  appears  that,  in 
the  action  of  ejectment,  Brien  and  Savage  claim  title 
to  4,000  acres  of  land  granted  to  A.  J.  and  Isaac 
Overall,  on  the  25th  July,  1842,  and  by  them  con- 
veyed to  M.  M.  Brien  by  deed,  bearing  date  11th 
October,  1844.  How  much  of  the  500  acres  pur- 
chased of  Duncan,  is  embraced  in  said  grant  and  deed, 
does  not  appear?  but  let  the  title  to  the  100  acres  be 
vested  in  fee  in  Elizabeth  Garritson,  and  let  the  de- 
fendants be  perpetually  enjoined  firom  prosecuting  any 
suit  at  law  or  in  equity  for  the  recovery  of  the  said 
500   acres,   more   or   less,   or  any   part   thereof. 


544  NASHVILLE: 


W.  A.  Moody  v,  Thos.  McNeilly  &  Ck). 


In  all  other  respects,  let  the  Chancellor's  decree  be 
affirmed,  save  only  that  the  costs  of  this  cause,  in  this 
court,    and     the    court    below,    shall     be     paid    by   the  it 

defendants,  as   also   the   costs  of  the  action  of  ejectment.  i| 

\ 
i 
I 


W.  A.  Moody  v.  Thos.  MoNeilt.y  &  Co. 

1.  Practice.      Writ  of  Error.     Where  a  record  is  filed  with  the  clerk 

of  the  Supreme  Court,  but  no  bond  to  prosecute  a  writ  of  error, 
and  no  notice  to  the  adverse  party,  it  will  not  operate  aa  a  writ  of 
error. 

2.  Same.      Bond  bad  in  form  and  out  of  time.    An  appeal  bond   in  such 

case,  filed  after  the  lapse  of  a  year  from  the  final  decree,  will  not 
give  the  eflect  of  a  writ  of  error  to  a  filing   of  the  record  in  time. 

3.  Samb.     Motion  to  dismiss^  when   in   time,      A  motion  to  dismiss     a 

writ  of  error,  or  strike  a  cause  from  the  docket,  made  the  second 
term  after  the  filing  of  the  record,  and  more  than  three  years  from 
the  decree,  no  notice  of   the  fact  of  filing  being  shown,  is  in  time. 

Case  cited:     Cox  v.  Qoddardy  1  Heis.,  777. 

Motion   to   strike   cause   from   docket. 
D.  Campbell  for  the  motion. 

Shackleford  and  Helms,  against  the  motion,  cited 
Code,  3177,  3179,  3180,  3181,  3183:  Montgomery  v. 
Buck,  6   Hum.,  416;   2   Cold.,  487. 

Nicholson,  J.,  delivered  the  opinion  of  the  Court. 

A  motion  is  made  to  strike  this  cause  from  the 
docket. 
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The  final  decree  was  rendered  in  the  Chancery  Court 
at  Charlotte,  on  the  18th  of  September,  1866.  No 
appeal  was  prayed  for.  On  the  back  of  the  trans- 
cript the  clerk  of  this  court  indorsed,  "Filed  11th  of 
March,  1S67,"  but  no  bond  for  costs,  of  that  date, 
appears  in  the  record.  To  the  transcript  is  attached  an 
appeal  bond,  signed  by  complainant  and  his  security, 
dated  February  3,  1868.  There  is  nothing  showing 
that  any  notice  of  the  filing  of  the  record,  for  writ  of 
error  has  ever  been  given  to  defendants.  On  the  min- 
utes of  this  court,  at  its  December  Term,  1869,  ap- 
pears this  entry:  "This  day  comes  Thos.  McNeilly 
and  moves  the  court  to  strike  this  cause  from  the 
equity  docket  of  December  Term,  1867,  upon  which 
the  same  appears  without  having  been  brought  forward 
on  the  docket  of  December  Term,  1868,  and  Decem- 
ber Terra,  1869;  and  the  consideration  of  said  motion 
is  continued  until  the  further  order  of  this  court." 
No  action  was  taken  on  this  motion,  at  the  Decem- 
ber Term,  1869.  According  to  the  indorsement  on 
the  transcript  by  the  clerk,  the  record  was  filed  in 
time  to  have  entitled  the  party  filing  it,  to  a  writ  of 
error;  but  as  he  failed  to  give  bond  for  costs,  the 
cause  was  not  in  court  by  virtue  of  the  indorsement 
so  made  by  the  clerk.  When  the  bond  was  given 
on  the  3d  February,  1868,  the  time  within  which  the 
clerk  was  authorized  to  grant  the  writ  of  error,  had 
elapsed.  For  that  reason  the  cause  was  not  put  into 
court  by  the  execution  of  the  bond.  Nor  does  it 
appear   that    any   notice   was  ever    given    to  defendants, 

of   the   filing   of    the    transcript,   either    before    or    after 
35 
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the  filing  thereof:  Cox  v.  Goddard,  1  Heis.,  777. 
Although  the  transcript  was  indorsed  as  filed  on  the 
9bh  of  March,  1867;  yet  it  appears  that  the  case  was 
not  docketed,  either  at  the  December  term,  1868,  or 
December,  1869,  and  was  not,  in  fact,  docketed  when 
defendant  McNeilly  moved  to  strike  it  ofi:  We  are 
unable  to  see  that  the  case  has  ever  been  properly  on 
the  docket,  and  we  therefore  sustain  the  motion  to 
strike   it   oflf*. 


J.   B.    KiLLEBREW'   V.   S.    J.   MURPHY. 

1.  Judicial   Notice.      Of  courts   being  closed.      The  courts  will  take 

judicial  notice  when  the  courts  in  a  particular  county  were  closed — 
civil  law  suspended  and  military  power  prevailing.^ 

2.  Executor.       Powers   o/,  before  irrobate   and  qualification,      A  person 

named  as  executor  may,  notwithstanding  the  Code  2201,  before 
qualification,  by  virtue  of  his  nomination,  take  possession  of  his 
tcHtator's  estate  and  hold  it  for  purposes  of  protection,  preservation 
and  management  during  the  interval  that  must  elapse  before  pro- 
bate and  qualification. 

3.  Same.    Same,     Widow.    State  of  war,    A  widow  appointed  executrix, 

with  an  interest  in  the  estate,  who  could  not  prove  the  will  on 
account  of  the  prevalence  of  civil  war,  held  to  act  in  taking  care 
of  the  estate  as  trustee  and  not  as  executor  de  son  tort. 

4.  Same.      Sanie,      Same.     Compenmtion  to.       In  such   case,   the  widow 

would  be  entitled  to  an  allowance  for  her  services  in  taking  care 
of,  and  managing  the  estate  during  the  continuance  of  the  war,  and 
until  the  grant  of  letters. 

^McDonald  v.  Kirby^  post. 
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5  Same.  Same,  Money  expended  to  prosecute  mwrde^tr  of  husband. 
Money  expended  by  a  widow,  executrix,  in  such  case,  during  the 
civil  war,  while  civil  law  was  suspended,  to  procure  the  arrest,  trial 
and  punishment  of  the  murderer  of  her  husband,  held  a  proper 
charge  against  the  estate. 

6.  Life  Tenant    and    Bbmainder.      Improvements   not   chargeable    to 

remainderman^  The  cost  of  erections  on  the  life  estate  of  the 
widow  in  this  case,  not  necessary  to  the  protection,  or  preservation 
of  the  testator's  estate,  held  not  to  be  a  charge  against  the  estate 
of  the  testator,  nor  against  the  remainderman. 

7.  Lecjatee  and  Distributee.      Hire  of  slaves.      The   hire   of  slaves, 

until  probate  of  a  will,  belonged  to  the  distributees.  Ujion  pro- 
bate of  the  will,  the  right  to  hire  from  the  death  of  the  testator, 
belonged  to  the  legatee  of  the  slave.  If  the  legatee  had  possession 
in  the  meantime,  no  one  could  recover  the  hire  from  him. 

8.  Hire  of  Slaves.    Before  proceeding  to  sell  for  debts,  goes  to  distributee, 

or  legatee.  The  hire  of  slaves,  accrue<l  before  a  proceeding  to, 
subject  them  to  payment  of  debts,  must  go  to  dintributee,  or  lega- 
tee— not  to  the  creditor,  nor  to  the  personal  representative  for  the 
use  of  creditors. 

Case  Cited:    Fay  v.  Reager,  2  Sneed,  203. 

Code  construed,  2201,  2284. 


FROM   MONTGOMERY. 


In  the  Chancery  Court  at  Clarksville,  April  Term, 
1867,  before  Thos.   Barry,  Ch. 

J.  E.  Bailey,  for  complainants,  insisted  that  ten- 
ant for  life  can  not  charge  remainderman  for  improve- 
ments: Wnshb.,  R.  Pro.,  95  mar.;  Williams  on  R.  Pro.,  28 
mar.;  Marablew.  Jordan,  5  Hum.,  417.  Nor  can  he  charge 
the  executor:  5  Rick,  Eq.,  (So.  Car.,)  401.  As  to  grow- 
ing crops,  cited  W'ms  on  Ex'rs,  600;  and  said:  The 
point  is  made  for  the  safety  of  the  administrator,  with 
this  observation,  that  it  is  worthy  of  examination 
whether,  in  case  the  personal  assets  are  insufficient  to 
pay  debts,     the    devisee    of    lands    shall    take    growing 
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crops.       Insisted    that,    as  to   compensation,    the   widow 

was   not    entitled,   because  as    tenant    of  the    particular 

estate,  it  was   her  duty  to  preserve  it,  and  she  can    not 
clai m   compensation. 

J.  F.  House,  for  defendant,  insisted  that  the  ex- 
pense of  bringing  the  murderers  to  justice  was  a  proper 
charge:  Citing  Harrell  v.  Davenport,  5  Jones'  Eq., 
(N.  Car.,)  4.  Commented  on  Fay  v.  Reager,  2  Sneed, 
200,  as  to  power  of  executor  before  probate,  &c.  In- 
sisted that  a  devisee  takes  the  growing  crop:  Citing 
Shoffner  v-  Shoffner,  5  Sneed,  94;  1  W'ms  on  Ex'rs, 
600. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  June,  1863,  Lawson  J.  Murphy  died,  from  violence, 
in  Montgomery  county,  having  executed  his  will  a  few 
days  before  his  death.  He  was  the  owner  of  a  large  real 
and  personal  estate,  leaving  his  wife,  Sylvester  J.,  surviv- 
ing him.      They  had  no  children. 

By  his  will,  he  gave  ail  of  his  estate,  real  and  personal, 
to  his  wife,  during  her  widowhood.  Upon  the  termina- 
tion of  her  widowhood,  his  real  estate  was  to  be  divided 
between  Thomas  J.  Carney  and  Elizabeth  Pride.  His 
slaves,  except  three,  were  to  be  divided  in  like  manner. 
The  three  slaves  excepted  from  division,  and  $5,000,  were 
given  absolutely  to  Ijis  wife.  He  provided  for  certain 
charges  on  the  bequests  and  devisees  made  to  Thos.  J.  Car- 
ney and  Elizabeth  Pride,  which  are  not  material  to  be 
noticed.  He  appointed  his  wife  executrix,  and  desired 
Holcott  Pride  to  give  her  any  assistance  she  might  require. 
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Aft^ir  his  death,  the  widow  of  testatrix  remained  in 
possession  of  all  the  property,  and  managed  and  controlled 
the  same^  until  after  the  close  of  the  war,  when  she  re- 
nounced as  executrix,  and  complainant  was  appoint^  ad- 
ministrator, with  the  will  annexed.  Up  to  that  time,  the 
will  had  not  been  proven,  nor  had  she  qualified  as  ex- 
ecutrix. 

Upon  his  appointment  as  administrator,  complainant 
filed  his  bill  against  her  for  an  account.  She  answered, 
submitting  a  full  statement  of  her  management  of  the  es- 
tate, and  agreeing  to  an  account.  The  Chancellor  or- 
dered an  account,  and  after  taking  proof,  the  Clerk  and 
Master  made  his  re[X)rt. 

The  questions  for  our  determination  arise  upon  excep- 
tions filed  to  the  report.  Complainant  filed  five  excep- 
tions: 1st,  To  the  sum  of  $550  allowed  for  attorney's  fee, 
in  the  prosecution  of  the  supposed  murderer  of  testator, 
2nd,  To  $1,000  to  Bowling  and  Estes,  allowed  for  arrest- 
ing the  supposed  murderer.  3rd,  To  $650  for  building 
house  on  the  land  for  overseer.  4th,  For  the  compensa- 
tion of  $1,500  yearly,  for  taking  care  of  the  estate.  5th, 
Because  defendant  was  not  charged  with  the  crop  growing 
when  her  husband  died. 

Defendant  filed  one  exception  to  the  report:  Because 
she  was  charged  with  $1,000  for  the  hire  of  negroes. 

The  Chancellor  disallowed  all  the  exceptions  of  com- 
plainant, except  the  fourth,  and  that  was  modified  so  as  to 
allow  $1,000  a  year  for  compensation,  instead  of  $1,500. 
He  allowed  the  exception  of  defendant  as  to  the  charge  of 
,000  for  negro  hire.     With  these  modifications,  the  re- 
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port  was  confirmed,  and  a  decree  made  accordingly,  from 
which  complainant  appeals  to  this  court. 

Before  we  proceed  to  examine  and  pass  upon  the  ex- 
ceptions, it  is  essential  that  we  settle  definitely  the  char- 
acter in  which  defendant  held,  controlled  and  managed  the 
estate  of  her  deceased  husband.  This  is  necessary,  that 
we  may  deduce  the  proper  principle  by  which  she  is  to 
be  held  to  account. 

We  have  seen  that  defendant  was  nominated  in  the  will 
as  executrix,  but  that  the  will  was  not  proven  until  the 
termination  of  the  war;  and  we  know,  judicially,  as  well 
as  by  the  proof  in  the  record,  that  civil  law  was  suspended 
in  Montgomery  county;  that  the  courts  of  justice  were 
closed ;  and  that  military  authority  prevailed,  at  the  date 
of  testator's  death,  and  from  that  time  until  the  war  was 
terminated.  It  is  clear,  therefore,  that  defendant  did  not 
hold  and  manage  the  estate  as  executrix,  and  that  it  was 
impracticable  for  her  to  have  been  invested  with  the  right- 
ful authority  of  executrix  during  that  period. 

At  the  same  time,  it  is  equally  clear,  that  she  exercised 
the  same  control  over  the  property,  and  performed,  in 
some  respects,  the  same  acts  in  managing  the  estate,  that 
she  could  and  would  have  performed  if  she  had  been 
regularly  qualified  as  executrix.  It  follows,  that  she  must 
have  acted  either  as  executrix  de  son  tort,  or  as  trustee  or 
bailee  for  those  upon  whom  the  title  to  the  estate  passed 
upon  the  death  of  her  husband,  and  for  those  who  might 
be  entitled  as  legatees  and  devisees,  when  the  will  should 
be  proven.  It  can  not  be  questioned,  that,  if  a  stranger 
had  intruded  into  the  estate,  and  performed  the  acts  per- 
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formed  by  her,  the  law  would  have  held  him  to  be  an  in- 
termeddler,  and  liable  to  the  strict  accountability  of  an  ex- 
ecutor of  his  own  wrong.  Williams  on  Executors,  p.  225, 
says:  "If  one,  who  is  neither  executor  nor  administrator, 
intermeddles  with  the  goods  of  the  deceased,  or  does  any 
other  act  characteristic  of  the  oflBce  of  executor,  he  thereby 
makes  himself  an  executor  of  his  own  wrong/'  But  does 
it  follow,  that  if  a  person  who  is  nominated  as  executor 
assumes  to  take  charge  of  the  estate  before  his  qualifica- 
tion, he  thereby  becomes  an  executor  of  his  own  wrong? 
It  is  well  settled  that  by  the  English  law,  the  probate  of 
a  will  is  not  the  foundation  of  the  executor's  title,  but  it 
is  merely  operative  as  the  authenticated  evidence  of  his 
title.  He  derives  all  of  his  interest  from  the  will  itself; 
and  the  property  of  the  deceased  vests  in  him  from  the 
moment  of  the  testator's  death.  Hence  the  probate,  when 
produced,  is  said  to  have  relation  to  the  time  of  the  tes- 
ta tor^s  death.  It  was,  therefore,  held  that  the  executor, 
before  he  proved  the  will  in  a  spiritual  court,  might  do 
almost  all  the  acts  which  were  incident  to  his  office:  1 
Wms.  Exrs.,  25<);  4  Bac.  Abr.,  63. 

It  follows,  that  defendant  was  not  an  intermeddler,  in 
taking  charge  of  and  managing  her  husband's  estate,  un- 
less the  law,  which  we  derived  from  England,  has  been 
changed  in  this  particular  by  statute.  By  Section  2201 
of  the  Code,  it  is  provided,  that  "no  person  shall  pre- 
sume to  enter  upon  the  administration  of  any  deceased 
person's  estate,  until  he  has  obtained  letters  of  adminis- 
tration, or  letters  testamentary."  In  the  case  of  Fay  v. 
ReageVy  2  Sneed,  203,  it  is  said,  that  "it  is  well  settled 
under  our  law,  that  until  after  his  qualification,  an  execu- 
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tor  stands  upon  the  same  footing  with  an  administrator; 
and  that  until  he  has  given  bond,  and  been  duly  quali- 
fied, as  required  by  law,  the  goods  and  chattels  of  the 
deceased  testator  remain  in  custody  of  the  law,  and  he 
can  do  no  valid  act  relating  to  the  administration  thereof." 
Upon  these  authorities,  it  would  seem  that  the  law,  as 
laid  down  in  Williams  on  Executors,  and  in  Bacon's 
Abridgment,  is  so  far  changed,  that  a  person  named  as 
executor  can  not  perform  any  valid  act  relating  to  the  ad- 
ministration of  the  goods  and  chattels  of  the  deceased, 
before  his  qualification;  and  until  he  has  qualified  and 
given  bond,  and  taken  out  letters  testamentary,  the  goods 
and  chattels  remain  in  the  custody  of  the  law.  The  true 
meaning  of  w^hich  is,  that  until  the  qualification  of  the 
executor,  the  title  to  the  goods  and  chattels  do  not  ^o 
vest  in  him,  as  to  be  subject  to  be  reached  by  suit  or 
attachment.  It  follows,  that  under  our  law,  upon  the 
death  of  an  intestate  or  testator,  the  title  to  the  property 
passes  to  the  distributees  and  heirs,  and  there  remains  un- 
til administration  is  granted,  or  until  the  will  is  proven 
and  the  executor  qualified;  but  in  the  meantime,  the 
property  itself  is  in  the  custody  of  the  law.  Who  the 
custodian  is  in  such  cases  of  intestacy,  the  law  expressly 
provides.  In  section  2284  of  the  Code,  it  is  enacted, 
that  "when  a  man  shall  die  intestate,  leaving  a  widow, 
until  letters  of  administration  are  granted,  she  may  take 
the  personal  property  into  her  possession,"  etc.  Although 
this  section,  in  terms,  applies  only  to  persons  dying  in- 
testate, yet  under  the  authority  of  Fay  v.  Beagei^,  and  ac- 
cording to  its  spirit,  we  may  fairly  construe  it  as  appli- 
cable to  a  person  dying  testate,  until  the  will  is  proven. 
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and  as,  until  that  time,  the  property  of  a  testator,  like 
that  of  an  intestate,  is  in  the  custody  of  the  law.  Or, 
perhaps  more  properly,  we  should  say  that  section  2201 
only  forbids  any  person  nominated  as  executor,  to  enter 
upon  his  duties  as  such  before  qualification;  but  that  in 
other  respects,  the  common  law  applicable  to  the  subject, 
is  unchanged.  Hence,  that  an  executor  before  qualifica- 
tion may,  by  virtue  of  his  nomination,  take  possession  of 
the  deceased's  estate,  and  hold  it  for  purposes  of  protec- 
tion, preservation  and  management,  during  the  interval 
that  must  elapse  before  probate  and  qualification.  What 
acts  he  may  do  as  such  temporary  custodian,  or  trustee, 
or  bailee,  must  depend  upon  the  character  and  situation 
of  the  estate,  and  the  probable  time  to  elapse,  in  view 
of  all  the  circumstances,  before  probate  and  qualification 
can  legally  take  place. 

It  follows,  that,  under  either  view  of  the  law,  defend- 
ant, as  widow  or  as  nominated  executrix  of  her  deceased 
husband,  remained  legally  in  the  custody  and  manage- 
ment of  the  estate;  and  that  while  her  leading  duty  as 
such  custodian  or  bailee  was  the  preservation  and  pro- 
tection of  the  estate,  yet,  that  in  view  of  the  prevalence 
of  war,  the  suspension  of  civil  law,  and  the  probable 
continuance  of  this  state  of  things,  she  was  not  guilty  of 
intermeddling,  so  as  to  become  liable  as  an  executor  de 
son  tort,  in  continuing  to  keep  the  property  together,  in 
cultivating  the  lands,  in  selling  crops,  and  in  doing  the 
usual  acts  of  a  qualified  executor.  From  the  necessity  of 
the  case,  being  rightfully  in  possession,  being  the  nomi- 
nated executrix,  and  having  an  inchoate  right,  under  the 
will,  to  a   temporary  or   conditional  interest   in   the  pro- 
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perty,  she  would  have  failed  in  her  duty  to  the  ultimate 
beneficiaries,  if  she  had  abandoned  the  estate,  and  failed 
to  do  all  in  her  power  to  preserve  and  protect  it,  until 
civil  law  should  revive  and  relieve  her  of  the  trust. 

Her  execution  of  the  trust,  therefore,  must  be  viewed 
as  that  of  a  trustee,  or  special  bailee,  acting  in  the  dis- 
charge of  rightful  authority,  and  not  that  of  an  officious 
intruder  into  the  estate.  If,  in  the  execution  of  the  trust, 
the  proof  shows  that  she  acted  with  integrity  and  fidel- 
ity, accompanied  with  proper  diligence,  she  has  a  right 
to  that  liberal  protection,  which  a  court  of  equity  uni- 
formly extends  to  faithful  trustees.  She  has  a  right,  if 
she  shows  herself  to  have  been  faithful  and  diligent; 
and  thai  she  has,  is  fully  established  by  the  proof;  to 
have  her  conduct  weighed  and  judged  in  the  light  of 
the  obstacles,  difficulties,  dangers,  and  exigencies  of  her 
situation;  and  to  demand  that  measure  of  justice  and 
equity,  to  which  fidelity  and  diligence,  under  the  peculiar 
circumstances,  entitle  her. 

Nor  is  the  defendant  entitled  to  a  less  measure  of 
equitable  protection  and  relief,  if  the  estate  in  her  custody 
was  not  all  preserved  and  saved  from  loss,  provided 
the  loss  was  inevitable  and  despite  her  reasonable  efforts 
to  protect  and  preserve  it.  Nor  is  she  to  have  a  less 
measure  of  protective  relief,  because  she  had  a  common 
interest  with  the  other  beneficiaries  in  remainder,  in 
the  preservation  and  protection  of  the  estate  from  the 
destruction  which    threatened  it. 

With  these  general  rules  for  our  government,  we  now 
proceed  to  the  examination  of  the  several  exceptions  in 
issue  before  us. 
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The  first  two  exceptions  relate  to  the  expenditure  of 
money,  for  attorney's  services,  for  prosecuting  the  alleged 
murderer  of  defendant's  husband,  and  for  services  in  pro- 
curing his  arrest.  The  objection  is  not  to  the  amount 
of  the  expenditure,  nor  that  his  prosecution  was  not 
right  and   proper,  but   to   any  allowance  whatever. 

We  learn  from  the  record,  that  the  husband  of  de- 
fendant was  the  owner  of  a  large  estate,  consisting  of 
one  thousand  five  hundred  acres  of  land,  about  thirty-six 
slaves,  and  a  large  amount  of  personal  property.  He 
came  to  his  death  by  violence,  but  under  what  particular 
circumstances,  is  not  disclosed  in  the  record.  His  widow 
naturally  felt  it  to  be  her  duty,  to  have  the  supposed 
murderer  arrested  and  tried.  He  had  made  his  escape. 
There  were  none  of  the  means  provided  by  law,  for 
his  arrest  and  punishment,  within  her  reach.  These 
had  all  been  suoerseded  and  suspended,  by  the  preva- 
lence of  military  authority.  In  this  state  of  things,  she 
employed  two  men  to  go  in  pursuit  and  make  the 
arrest.  They  succeeded,  and  the  supposed  murderer  was 
brought  to  trial  before  the  military  authority.  She  em- 
ployed an  attorney  to  prosecute.  For  the  services  so 
rendered,  in  arresting  and  prosecuting  the  supposed 
murderer  of  her  husband,  she  paid  $1,550  out  of  the 
assets  of  the  estate. 

The  question  now  is,  shall  she  be  allowed  for  this 
expenditure  out  of  the  estate,  or  shall  she  account  for 
it  out  of  her  legacy  of  $5,000?  Shall  the  loss  of  this 
amount  be  borne  by  her,  or  by  the  legatees,  who  are 
entitled  to  the  property  after  the  termination  of  her 
limited   estate? 
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It   is   to   be  observed,  that  this  is  not   an   application 
of  the   trustee    to    expend   trust    money    for    bringing  a 
supposed   murderer   to   trial;   but   it   is   an   application   of 
the   trustee  to   be  relieved   of  personal    liability,  after  the 
expenditure  had    been    made.       It  is  conceded   that   there 
was   no   law   which   specially  authorized  the   defendant  to 
make  such  an  expenditure,  but  after   the  expenditure  has 
been   made,  it   is  contended    that   a   court  of    equity  can 
look   to    all   the   circumstances,    examine   the   motive   for 
the    expenditure,  ascertain   whether   the    expenditure   was 
for  the   personal   benefit   of    the    trustee;    whether  it  was 
intended  to  advance  an  end  alike  beneficial   to  the  bene- 
ficiaries  and    the   trustee,    and    whether    the   end   sought 
could   not  have   been   secured  without  making  the  expen- 
ditures.     We  think,  in  determining  an  appeal  so  directly 
made    to   the   discretion   of    a   court   of    conscience,  these 
are   legitimate    inquiries   to    be  considered.        The    proof 
shows  that    the   expenditure   was    made   to    accomplish   a 
proper   object;    that  it  was   made   without   direct   authoi^ 
ity  of  law,  but   not   in   violation   of    law,     because  there 
was  no  law  which  could   be   appealed    to;    that   the   sup- 
posed offender  could   be  brought  to  justice   by   no   other 
available  means;    that  the  expenditure  was  not  made  for 
personal   profit   or   benefit   of  the  defendant;    but  that  it 
was  made  in    good   faitli,  and    for  an    object   which    de- 
fendant  had   reason    to    believe  would    be   approved   and 
sanctioned    by   all    interested    in    the   fund    used    and   in 
the  accomplishment  of  the  object   for   which   it   was  ex- 
I)ended.       It   is   conceded  in   the    argument,    that,   if  the 
expenditure  had  been    made    in    a   time  when    civil    law 
was   prevailing,  the  stern    rules   of  that   law   would  for- 
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bid  its  allowance.  Nor  have  counsel  been  able  to  find 
any  case,  occurring  under  similar  circumstances,  which  can 
serve  as  a  precedent.  This  was  scarcely  to  be  expected. 
The  case  before  us  is  so  novel  that  it  must  itself  be- 
come a  precedent.  We  suppose  the  like  has  hardly  before 
happened.  A  man  of  wealth  and  standing  has  died  by 
violence,  leaving  a  widow  and  no  children,  with  no  law  in 
force  for  the  arrest,  prosecution  and  punishment  of  the 
offender,  the  widow  being  nominated  as  the  executrix, 
the  body  of  the  estate  devised  ultimately  to  others;  the 
widow  and  executrix  in  the  discharge  of  what  she  esteems 
her  duty  to  the  public,  to  the  memory  of  her  husband, 
to  the  supposed  wishes  of  her  husband's  legatees  and  de- 
visees, has  expended  a  small  amount  of  the  assets  in  her 
hands,  and  when  law  is  restored,  and  she  asks  to  be 
credited  with  the  expenditure  made  when  there  was  no 
law,  she  is  met  with  the  objection,  that  it  was  the  money 
in  expectancy  of  the  legatees  and  devisees  expended;  it 
was  used  without  law,  and  the  loss  must  be  her  own. 
But  while  no  precedent  can  be  found  sustaining  the  allow- 
ance referred  to,  it  is  equally  true  that  no  precedent  is 
found  forbidding  the  allowance.  Wc  must,  therefore,  de- 
cide the  question  by  rules  of  law,  which  were  suspended 
and  in  abeyance  when  the  expenditure  was  made,  or  we 
determine  it  according  to  the  natural  rules  of  right,  jus- 
tice and  equity,  in  view  of  the  surrounding  circum- 
stances when  the  expenditure  was  made.  Wc  feel  that 
our  duty  can  only  be  discharged  by  following  the  dic- 
tates of  right,  justice,  and  equity,  as  they  are  clearly  in- 
dicated  by  the  peculiar  circumstances  of  the  case.      If,  as 
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was  held  in  North  Carolina,  an  executor  was  bound  to 
expend  the  money  of  his  trustee  in  defending  a  slave 
arrested  and  tried  for  felony,  though  the  trial  resulted  in 
his  conviction  and  execution:  5  Jones'  N.  C.  Eq.  R., 
4.  If,  as  laid  down  in  Redfield  on  Wills,  "the  amount 
which  an  executor  may  have  allowed  for  general  expen- 
ses, has  always  been  based  upon  the  consideration  of  what 
was  reasonable,  under  all  the  circumstances:"  2  Redfield, 
224;  if  expenditures  can  be  lawfully  made,  in  erecting 
monuments  to  the  memory  and  virtues  of  deceased  tes- 
tators, which  is  constantly  done — if  expenditures  like 
these  are  allowable,  in  the  sound  discretion  of  the 
courts,  in  view  of  all  the  circumstances,  in  times  when 
the  laws  are  in  full  force,  we  think  that  they  furnish 
some  light  for  our  guidance  in  the  extraordinary  case 
before  us.  Under  all  the  circumstances,  we  can  not  hold 
that  the  defendant  should  be  made  responsible  for  the 
expenditure;  and  we  aflSrm  the  action  of  the  Chan- 
cellor in  disallowing  the  first  two  exceptions  of  com- 
plainarit. 

The  third  exception  of  complainant  relates  to  the 
allowance  of  $660  to  defendant,  for  building  an  over- 
seer's house.  If  the  proof  had  shown  that  this  expen- 
diture was  necessaiy  for  the  preservation  and  protection 
of  the  estate,  it  would  have  been  properly  allo^vable. 
But  we  are  unable  to  see,  from  the  proof,  that  such  a 
necessity  existed;  nor  do  we  understand,  that  the  ten- 
ant of  a  temporary  estate  has  a  right  to  make  improve- 
ments thereon,  at  the  expense  of  the  remaindermen,  un- 
less such  expenditure  is   necessary  for  the   preservation  of 
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the  estate.  Wp,  therefore,  think  this  exception  was  well 
taken  by  comolainant,  and  reverse  the  action  of  the 
Chancellor  thereon. 

The  fourth  exception  of  complainant  relates  to  the 
compensation  of  $1,500  a  year,  allowed  to  defendant 
by  the  Clerk  and  Master,  for  her  services  in  taking  care 
of  the   property  for  about  two  years. 

The  Chancellor  modified  the  allowance,  and  reduced 
it  $1,000  a  year.  Upon  examination  of  the  proof,  which 
is  full  on  this  point,  we  find  that  the  weight  of  the 
evidence  entirely  supports  the  report  of  the  Clerk  and 
Master;  nor  do  we  see  in  the  record  any  ground  on 
w^hich  the  preponderance  of  the  proof  in  favor  of  the 
allowance  of  $1,500  a  year  can  be  disregarded  by  us. 
"NVe  know  of  no  other  ground  upon  which  to  disturb 
the   report,  but   the   proof  in  the  cause. 

But  it  is  insisted  for  complainant,  that  defendant  is 
entitled  to  no  allowance  for  her  services.  It  is  said  she 
performed  the  services  under  no  contract,  either  express 
or  implied.  We  have  already  determined,  that  she  held 
the  estate  after  the  death  of  her  husband,  as  the  custo- 
dian provided  by  law  and  by  her  designation  as  execu- 
tor by  her  husband's  will.  Being  in  possession,  as  his 
widow,  at  his  death,  and  being  nominated  by  him  as 
executrix,  it  was  her  duty  both  to  the  heirs,  in  the 
event  the  will  should  never  be  proven,  and  to  the  leg- 
atees and  devisees,  in  the  event  the  will  should  be 
proven,  to  continue  in  possession,  and  to  protect  and 
preserve  the  property  as  best   she  could. 

For  the  execution  of  this  trust,  the  law  implies  that 
she   should   have   a  quantum  meruit  compensation  for   her 
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services.  It  can  not  be  said  that  she  was  preser\'ing 
and  protecting  the  property  for  herself  alone.  Until 
the  will  should  be  proven,  the  title  was  in  the  heirs 
and  distributees  of  her  husband.  She  could  not  know 
that  the  will  would  ever  be  proved  and  established. 
And  if  it  should  be,  she  knew  that  she  only  had  a 
limited  interest,  and  that  upon  its  termination^  the  en- 
tire estate  of  lands  and  slaves  were  to  pass  to  the 
legatees  and  devisees  specified.  She  saw  that  her  in- 
terest in  the  estate,  in  either  view,  was  small  compared 
to  that  of  the  heirs  or  devisees  and  legatees.  The  proof 
is  overwhelming  as  to  the  meritorious  character  of  her 
claim  for  compensation.  Nor  is  it  any  objection  to  its 
allowance,  that  much  of  the  personal  property  was  lost 
by  thefts  and  robbery,  and  other  unavoidable  misfortunes; 
or  that  the  slaves  were  impressed  by  military  authority, 
or  absconded  of  their  own  volition,  or  that  they  were 
all  ultimately  lost  by  the  results  of  the  war.  The  diffi- 
culties and  troubles  only  increased  the  responsibility  of 
the  trust,  and  called  for  increased  efforts  to  save  the 
property.  The  proof  shows  that  she  did  all  it  was  pos- 
sible for  her  to  do,  in  the  discharge  of  the  trust,  and  for 
her  services,  we  are  satisfied  to  reverse  the  action  of 
the  Chancellor,  in  reducing  her  compensation,  and  to 
confirm  the  amount  reported  by  the  Clerk  and  Master. 
The  fifth  exception  relates  to  the  failure  of  the  Clerk 
and  Master  to  charge  defendant  with  the  crop  growing 
at  the  death  of  her  husband.  We  do  not  understand 
that  this  exception  is  relied  on  here/   nor  do  we  see  that 


1  See  Mr.  Bailey's  Brief.    AnUy  p.  647. 


FEBRUARY  8,  1871.  561 

J.  B.  Killebrew  v,  8.  J.  Murphy. 

it  was  passed   upon    by   the  Chancellor.       The   excep^on 
was  not  well  taken,  and  is  disallowed. 

The  only  exception  filed  by  defendant  has  relation  to 
the  charge  made  against  her  of  $1,000  for  the  hire  of 
the  negroes.  There  are  several  grounds  upon  which 
this  exception  was  well  taken.  Defendant  had  possession 
of  the  slaves,  as  of  all  the  other  property,  not  in  her 
own  wrong,  but  only  as  custodian,  and  therefore  was 
not  responsible  for  hire.  The  title  to  the  slaves,  upon 
the  death  of  testator,  passed  to  his  distributees  and 
not  to  his  executrix.  Until  the  probate  of  the  will, 
their  hire  would  belong  to  the  distributees.  But  upon 
the  probate  of  the  will  the  right  to  the  hire,  from  the 
death  of  the  husband,  belonged,  by  the  terms  of  the  will, 
to  the  defendant.  It  follows  that  complainant  had  no 
right  to  hold  defendant  to  account  for  the  hire  of  the 
negroes.  Nor  do  we  think  the  creditors  of  the  testator, 
if  they  were  before  the  court,  could  establish  any  claim 
to  the  hire  of  the  negroes,  accruing  before  the  adminis- 
trator with  the  will  annexed,  took  the  steps  prescribed  by 
law  to  subject  the  slaves  to  the  payment  of  the  debts. 
Down  to  that  time,  the  hire  of  slaves,  like  the  rent  of 
lands,  belongs  to  the  distributees  and  heirs.  This  excep- 
tion of  defendant  having  been  allowed  by  the  Chancellor, 
we  affirm  his  action  thereon. 

With   the   modifications   indicated,   the    decree  of  the 
Chancellor  will  be  affirmed  with  costs« 

36 
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Susan  J.  Meador  v.  Henry  L.  Meador,  d  al. 

Mortgage.    By  DepogU  of  Title  Deeds^      A  mortgage  by  parol  and  de- 
posit of  title  deeds  is  not  yalid  in  Tennessee. 


FROM  SMITH. 


In  Chancery  at  Carthage,  before  B.  M.  Tillman, 
Chancellor. 

The  bill  alleged  that  the  defendant,  Joseph  Meador 
was  in  possession  of  the  deed  of  W.  A,  Meador,  Jate 
husband  of  complainant,  and  that  he  claimed  to  hold  it 
under  a  parol  mortgage  and  deposit  of  the  deed.  That 
he  had  sold  the  land  to  a  co-defendant,  Jones,  and  made 
him  a  deed,  and  prayed  the  delivery  of  the  deed  deposit- 
ed, and  the  cancellation  of  the  other  deed  as  a  cloud. 
That  W.  A.  was  dead,  and  Henry  L.  Meador,  defend- 
ant, his  heir  at  law,  and  defendant  Duke,  his  administra- 
tor. The  answers  set  up  the  deposit  as  an  equitable 
mortgage,  and,  by  way  of  cross  bill,  asks  ^*if  no  lien 
exists,"  a  sale  of  the  land  and  the  application  of  the 
fund  to  the  payment  of  the  debts  of  defendant. 

The  decree  below,  reciting  that  it  appearing  that  the 
deed  "was  delivered  to  the  said  Joseph  Meador  by  the 
said  W.  A.  Meador,  deceased,  intending  thereby  to  secure 
the  said  Joseph  Meador  for  his  liabilities  as  security,  aad 
otherwise,  of  the  said  W.  A.  Meador,  deceased;"  de- 
clared that  the  delivery  of  the  deed  of  W.  A.  Meador  to 
defendant  Joseph  Meador  did  not  create  a  lien  or  mort- 
gage on  the  land  in  favor  of  Joseph  Meador,  and  that 
complainant  was  entitled  to  dower  and  the  residue  of  the 
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fund,  subject  to  the  payment  of  all  just  debts  outstand- 
ing— it  adjudged  that  the  title  to  the  land  was  "in  the 
heirs  of  W.  A.  Meador,  deceased,  and  that  the  deed  from 
Joseph  Meador  to  his  co-defendant,  was  void,  and  a  cloud 
upon  the  title  of  the  heirs  at  law  of  W.  A.  Meador,  de- 
ceased, and  shall  be  for  naught  held." 

From  this  decree  the  defendants  appealed. 

James  W.  McHenry,  for  Duke,  cited  Russell  v. 
Russell,  1  Bro.,  269;  4  Kent,  150,  151,  168;  Coote,  222; 
1  Hil.  on  Mort.,  3rd  ed.,  650,  662;  2  Sto.  Eq.  Jur., 
§  1020;  2  Greenl.  Cruise,  85;  Oilliam  v.  Esselman,  5 
Sneed,  88;  Barfield  v.  Coky  4  Sneed,  465;  Arendale  v. 
Morgan,  5  Sneed,  703. 

John  W.  Head,  for  respondents,  said :  In  England, 
an  equitable  mortgage  may  be  created  by  the  deposit  of 
title  deeds,  and  is  not  within  the  statute  of  frauds:  iJws- 
sell  V.  Rxcssell,  1  Bro.,  269;  Bi7xh  v.  Ellames,  2  Anst., 
427;  4  Kent,  150;  Willard's  Eq,  Jur.,  440;  Ex-j^arte 
Wkitbread,  19  Ves.,  209;  2  East  R.,  486;  2  Ves.  & 
Beames,  79;  12  Price,  597;  2  Mylne  &  K.,  417,  419.  This 
doctrine  has  been  repeatedly  recognized  in  New  York, 
though  they  have  Registry  laws  similar  to  ours:  Jackson 
V.  Parkhursty  4  Wend.,  376;  1  Johns.  Cas.,  114;  2  J. 
C.  R.,  603;  2  Sandf.  Ch.,  9;  Willard's  Eq.  Jur.,  440. 
Some  of  the  other  States  have  recognized  the  same  doc- 
trine, and  it  has  been  recognized  by  the  Supreme  Court 
of  the  United  States  in  MandevUle  v.  Welch,  5  Wheat, 
284.  The  question  has  not  been  directly  decided  in 
Tennossee.  The  cases  cited  in  1  Heis.  Dig.,  do  not 
sustain  the  doctrine  there  laid  down.  Barfield  v.  Cole, 
4  Sneed,  465,  draws  the  distinction  between  a  pledge  and 
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a  mortgage^  and  decides  that  a  mortgage^  under  the  act 
of  1831,  does  not  take  effect  as  to  creditors  until  regis- 
tered. Gilliam  v.  Eaaelmany  5  Sneed,  86,  does  not  raise 
the  question,  and  the  language  of  McKinney,  J.,  is  a 
dictum.  If  it  were  a  decision,  the  Judge  is  referring  to 
legal,  not  equitable  mortgages.  The  case  does  not  decide 
that  equitable  liens  can  not  exist  without  writing.  In 
Arendale  v.  Morgan,  5  Sneed,  703,  it  was  held  that  a 
verbal  pledge  of  a  slave  was  good,  and  the  case,  so  far 
as  it  holds  that  the  act  of  1831  has  no  application  to  a 
pledge,  is  an  authority  for  the  defendant's  position.  The 
vendor's  lien  is  implied  without  any  writing  to  create  it, 
and  the  lien  of  a  purchaser  of  land  by  parol  is  a  strong- 
er instance:  Anthony  v.  Smith,  9  Hum.,  508;  7  Yer., 
168,  lb.,  9,  13;  1  Yer.,  97,  100;  1  Hum.,  325;  6  Hum., 
129.  The  case  here  arises  between  the  original  parties 
or  persons  in  their  shoes,  not  with  creditors  or  purchasers, 

TuMTEr,  J.,  delivered  the  opinion  of  the  Court. 

The  delivery  by  a  debtor  to  his  creditor,  of  a  deed 
made  to  the  debtor  for  land,  upon  the  agreement  and 
understanding  between  the  debtor  and  creditor  that  the 
creditor  is  io  hold  the  deed  as  security  or  indemnity  for 
debts  due  from  the  debtor  or  for  which  the  creditor  is 
bound  as  surety  for  the  debtor,  creates  no  lien  or  mort- 
gage, legal  or  equitable,   upon   the   land  embraced  in  the 

deed. 

A  contrary  holding  would  be  a  judicial  repeal  of  our 

statutes  of  frauds   and   perjuries,    making  void,  sales  not 
evidenced  by  writing,  of  lands,  tenements  or  hereditaments. 
Affirm  the  decree,   and   remand   the   cause  for  the  as- 
signment of  dower  and  account  for  rents  and  profits. 
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^Benj.  F.  Smith  v.  Thos.  J.  Slaughter  ei  als. 

1.  Admikistbator.    Stayer  of  Judgment  agaimsl.  Suggestion  of  Insolveney. 

A  bill  will  not  lie,  by  an  executor  who  has  wasted  assets  to  enjoin 
a  suit  or  judgment  in  favor  of  a  stayor,  who,  at  his  instance,  has 
stayed  and  paid  a  judgment  against  the  executor  for  a  debt  of  the 
estate,  though  the  estate  haa  become,  and  been  suggested  to  be,  in- 
solvent. 

2.  Same.    Same.    DevastavU,    Tlie  failure  of  an  executor  to  pay  a  debt 

when  the  estate  is  solvent,  and  his  allowing  judgment  to  be  taken 
and  stay  to  be  entered,  is  prima  /ode  evidence  of  waste  if  the 
estate  subsequently  became  insolvent. 


FROM   SMITH. 


In  the  Chancery  Court  at  Carthage,  June  Term,  1868, 
before  B.  M.  Tillman,  Ch. 

Ward,  DeWitt  &  McHenry,  for  complainants. 
S.  M.  &  J.  A.  FiTE,  for  respondents. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

There  is  no  equity  in  the  bill. 

The  facts,  as  shown  by  the  bill,  are:  Levi  J.  Squires, 
after  having  made  his  will,  died  in  March,  1860.  At 
the  April  Term,  1860,  of  the  County  Court  for  Smith 
county,  oomplainant  qualified  as  executor  of  the  will. 
On  the  28th  of  June,  1861,  Samuel  Allison,  Executor  of 
the  will  of  G.  L.  House,  obtained  a  judgment  against 
complainant  as  executor,  before  a  Justice  of  the  Peace, 
for  the  sum  of  two  hundred  and  seventy-eight  dollars  and 
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ninety-eight  cents,  besides  costs,  which  was  stayed  by  de- 
fendant, Thomas  J.  Slaughter.  At  the  time  of  the  ren- 
dition of  the  judgment,  the  assets  of  the  estate  of  Squires 
were  suflBcient  to  pay  all  its  liabilities;  but  subsequently, 
by  the  casualties  of  war,  the  estate  became  insolvent.  lu 
March,  1866,  complainant  filed  his  bill  in  the  County 
Court,  suggesting  and  alleging  such  insolvency,  praying 
to  sell  land,  &c. 

From  the  judgment  before  the  magistrate  an  execu- 
tion issued  against  Slaughter,  which  he,  on  the  24th  of 
March,  1866,  transferred  to  the  Circuit  Court  by  writs 
of  certiorari  and  supersedeas.  His  petition  was  dismissed 
and  judgment  rendered  there  against  him  and  his  sureties, 
which  he  paid. 

On  the  2d  of  August,  1866,  he  obtained  judgment  by 
motion  before  a  Justice  of  the  Peace  against  complainant, 
who  filed  his  petition  for  writs  of  ce7iiorari  and  superse- 
deas,  which  is  still  pending  in  the  Circuit  Court.  Com- 
plainant then  filed  this  bill  to  enjoin  the  proceeding  at 
law  and  to  be  relieved  from  liability  on  account  of  the 
Allison  judgment,  insisting  that  Slaughter  must  take  his 
pro  rata,  under  the  decree  of  the  County  Court,  settling 
the  insolvent  estate  of  Squires. 

These  facts  prove  complainant  to  have  been  guilty  of 
waste  in  the  administration  of  the  estate  of  his  testator; 
it  was  his  duty  to  have  paid  the  debt  while  the  estate 
was  solvent.  No  excuse  is  given  for  not  doing  so;  by 
his  laches  he  has  made  himself  personally  responsible  to 
Slaughter. 

The  decree  of  the  Chancellor  dismissing  his  bill  is 
affirmed. 
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1.  Decree.      When   Final.     A    party   holding   a  fund    for  distribution 

among  numerous  parties,  filed  a  bill  to  ascertain  the  parties  enti- 
tled to  the  fund,  and  to  have  the  direction  of  the  court  as  to  the 
distribution.  The  moneys  were  in  part  loaned  pendente  lite  by  order 
of  the  court.  At  the  February  Term,  1861,  direction  was  given  to 
get  in  the  fund  by  the  next  term,  and  to  let  the  heirs  of  Smith 
Gregory  have  what  they  may  choose  to  receive,  on  bond  to  refund, 
if  i-equired.  From  this  time  until  August,  1865,  it  doen  not  appear 
that  any  terra  of  the  court  was  held.  In  August,  1865,  a  decree 
was  had,  upon  a  report  of  the  Clerk  and  Master  to  the  February 
Term,  1861,  for  amount  in  hands  of  complainant,  $1,023.45,  and 
interest  to  date,  $276.77,  which  he  was  directed  to  y»ay  into  tlie 
Master's  office  within  three  months,  or  execution  to  issue.  The  de- 
cree further  directed  a  report  as  to  the  remainder  of  the  fund  col- 
lected and  uncollected,  lleld^  to  be  a  final  decree  on  which  a  bill 
of  review  would  lie  as  to  the  fund  and  interest  decreed  to  l^e  paid. 

Cases  cited:  l/t'^7?M  v.  Jlfyno^^,  6  Cold.,  220;  Gill  v.  Creedy  3  Cold.,  297, 
298;  Ddap  v.  Hunter,  1  Sneed,  104;  AUm  v.  Barhidcde,  1  Head,  240,  241; 
Overton  v.  Bigelow^  10  Yer.,  52,  53;  Beriyhill  v.  McKee,  3  Yer.,  159; 
Meeh  v.  MatheSf  1  Hcis.,  537;  Abbott  v,  Fagg,  1  Heis.,  748;  Hairidon  v. 
Famsworthj  Ibid,  753. 

2.  Bill  of  Review.    Error  of  Law.    A  bill  of  review  in  such  case,  be- 

cause interest  was  charged,  when,  by  the  decree  of  February,  1861,  he 
was  in  effect  precluded  from  loaning,  held  good  without  leave,  it 
l)eing  error  of  law. 

3.  Same.     New  Matter.     Waiver.    A  bill  of  review,  alleging  that  the  fund 

in  complainant's  hand  had  l)een  received  in  Tennessee  money,  and 
other  fMnds,  which  had  become  depreciated  since  received,  not  being 
demurred  to  for  want  of  leave  to  file  it;  held  good,  and  that  want  of 
leave  was  waived. 

4.  Decree.     When  Final,    The  bill  of  review  being  dismissed  on  demur- 

rer, and  a  decree  like  that  of  August,  1865,  being  entered,  the  court 
below  refused  to  allow  an  appeal.  Held,  that  a  writ  of  error  would 
lie. 

5.  Same.    Ineonsisient,    The  decree  of  August,  1865,  directing  the  pay- 

ment of  interest  on  a  fund  which  the  decree  of  1861  made  it  necessary 
for  the  party  to  retain,  held  inconsistent  with  the  former  decree,  and 
so,  erroneous. 
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6.  Order  to  Pay  Out  Fund.    Interea.    A  party  directed  to  let  a  par- 

ticalar  person  have  a  fand,  can  not  loan  such  fand  without  a  violation 
of  the  order  and  of  his  duty,  and  can  not  be  charged  with  interest  for 
keeping  the  fund. 

7.  Decree.    Power  of  Court  over.    A  Chancellor  has  no  power  after  a  de- 

cree, at  a  subsequent  term  to  reverse  it,  and  if  he  does  so,  it  is  error  of 
law,  for  which  a  bill  of  review  will  lie. 

8.  Bill  of  Review.    Answer.    May  conUst  whaL     An  answer  to  a  bill 

of  review  can  not  go  behind  the  decree  attached,  to  again  put  in  issue 
matters  which  were  in  issue  before  the  decree. 

9.  Trustee.     Fund   Depreciating;    where  kept,     A  fiduciary   holding  a 

fund  which  he  alleges  he  collected  in  currency  which  has  depreciated 
on  his  hands,  showing  that  he  has  kept  the  identical  moneys  separate 
from  his  own  funds,  may  discharge  his  liability  by  delivering  the 
same,  without  interest. 

10.  Same.    Same;    where  not  kept.     If  he  has  not  kept  the  identical  fund, 

then  he  will  be  charged  with  the  nominal  sums  collected,  without  al- 
lowance for  depreciation,  and  interest  from  the  time  he  ought  to  have 
paid  the  moneys  or  to  have  tendered  them  into  court,  and  not  for 
such  time  as  he  was  bound  by  orders  of  court  to  have  the  money  in 
hand,  or  was  prevented  by  war  from  loaning. 


FROM   SMITH. 


Chancery  Court  at  Carthage.  The  decree  of  Febru- 
ary, 1865,  was  rendered  by  J.  O.  Shackelford,  Chan- 
cellor, and  the  orders  of  February,  1866,  by  Thomas 
Barry,  Chancellor. 

S.  M.  FiTE  and   W.  H.  DeWitt,   for  complainants, 

cited  2  Cold.,  38,   and   Lawry  v.  Naff,   4  Cold.,    370,  as 

to  the  jurisdiction  of  the  original  bill;  and  9  Hum.,  525, 

on    the    bill    of  review.     On    the    refusal   of  the  appeal, 

QUI  V.  Creedy  3  Cold,,  295.     On  the  effect  of  the  answer 

to  the  bill   of  review   as   evidence,   Hart  v.  Ten  Eyck,  2 
Johns.,  Ch.,  61;  Clements  v.  Moore,  6  Wallace,  299. 

J.  B.  Luster  and  J.  J.  Turner,  for  defendants,  in- 
sisted that   bill  of  review   lay  only   for   error  of  fact  or 
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law,  apparent  on  the  record:  Story^s  Eq.  PL,  §§  404, 
407;  3  Sneed,  397;  1  Head,  460.  That  this  bill  was 
for  new  matter  and  without  leave:  1  Head,  460;  9  Hum., 
524;  4  Hay.,  189.  That  a  decree  must  be  performed  be- 
fore bill  of  review.  That  it  only  lies  after  final  decree 
as  the  court  may  vary  or  rescind  interlocutory  decrees: 
Story's  Eq.  PI.,  406;  Bledsoe  v.  Garr,  10  Yer.,  55,  58. 
On  a  bill  of  interpleader,  parly  must  bring  money  into 
court:  2  Story's  Eq.  Jur.,  809,  et  8eq.; ' Story's  Eq.  PI., 
291,  296;  McEwen  v.  Ti-oost,  1  Sneed,  186,  189;  and 
show  that  he  is  ignorant  of  the  rights  of  the  defend- 
ants: Shaw  V.  Cosier,  8  Paige,  339;  Bedell  v.  Hoffr/ian, 
2  Paige,  199;  Costs  of  Bill  of  Interpleader,  8  Paige,  339; 
Aymer  v.  Oault,  2  Paige,  284;  lb.,  199,  209.  Appeal 
or  writ  of  error  from  decree  on  bill  of  review  does  not 
bring  up  original  cause.  Application  to  amend  too  late 
after  order  entered  to  dismiss  the  bill  of  review:  Crowder 
V.  Turney,  3  Cold.,  551. 

The  portion  of  the  decree  of  the  Supreme  Court 
affecting  the  right  of  the  complainant,  in  the  event  he 
had  not  retained  the  identical  fund,  is  as  follows:  '^If 
the  complainant  does  not  show  that  he  has  the  identi- 
cal fund  on  hand,  he  will  pay  the  amount  of  the  de- 
cree into  court,  in  legal  currency,  with  interest  from 
the  decree  in  August,   1865.'' 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

William  J.  Cleveland  and  others,  filed  their  bill 
against  Wiley  Kemp  and  others,  in  the  County  Court 
of  Smith  county,  for  the  sale,  in  lieu  of  partition,  of 
the   lands   which    had    descended   to  the   very   numerous 
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children  and  grand-children  of  William  Cleveland,  de- 
ceased; in  .which  they  prayed,  among  other  things,  that 
the  proceeds  of  sale,  when  collected,  should  be  dis- 
tributed among  those  entitled,  according  to  their  re- 
spective interests,  as  set  forth  in  the  petition.  A  sale 
of  the  land,  in  parcels  and  on  credit,  was  made  under 
the  authority  of  the  court;  and  in  the  decree  of  con- 
firmation, pronounced  on  the  5th  of  May,  1857,  it  was, 
among  other  things,  directed  that  "the  Clerk  distribute 
the  proceeds  of  sale,  when  collected,  according  to  the 
prayer  of  the  bill,  excluding  the  share  of  Joseph  Cleve- 
land, deceased,  who  had  received  advancements  to  an 
amount  larger  than  one-seventeenth  of  the  proceeds  of 
sales."  The  complainant,  in  this  case,  who  was  the 
Clerk  of  the  County  Court,  filed  this  bill,  which  has 
been  styled  a  bill  of  interpleader,  against  some  thirty- 
six  persons,  who  are  named,  and  the  children  of  some 
of  the  deceased  children,  whose  names  are  unknown; 
the  children  of  the  said  William  Cleveland  beino:  sev- 
enteen  in  number,  and  the  names  and  number  of  sev- 
eral of  the  grand-children  being  omitted.  The  bill  of 
interpleader  specifies  various  persons,  among  whom  there 
are  conflicting  claims  to  the  fund  in  complainant's  hands, 
alleges  that  he  has  already  paid  out  more,  perhaps, 
than  was  prudent,  and  prays  that  the  parties  be  re- 
quired to  interplead  so  that  their  respective  rights  may 
be  ascertained,  and  that  he  may  be  directed  and  pro- 
tected  by   a  decree   of  the   court. 

To  this  bill  various  answers  were  filed  by  parties 
who  claim  the  fund,  or  the  larger  part  thereof.  In 
the  progress  of  the   cause,   the  complainant  was  directed 
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in  a  decree  pronounced  at  February  Term,  1860,  '*to 
loan  out  the  funds  in  his  hands  until  the  second  Mon- 
day in  August  next,"  thereafter;  and,  at  the  August 
Term,  18G0,  he  was  directed  "to  loan  out  the  funds 
in  his  hands,  taking  notes,  with  good  security,  payable 
at  least  three  days  previous  to  the  next  Term."  At 
the  February  Term,  1861,  it  was  "decreed  by  the 
court  that  complainant  have  the  funds  in  his  hands 
ready  at  the  next  term  for  distribution;  that  he  collect 
all  the  rest,  if  practicable,  including  the  money  loaned 
out  by  him,  with  interest  thereon."  Said  decree  fur- 
ther directs  as  follows,  viz:  "The  complainant  will  let 
the  heirs  of  Smith  Gregory,  or  their  assigns,  who,  it 
appears,  have  not  received  any  of  the  proceeds  of  the 
sale  of  the  land  of  Wm.  Cleveland,  deceased,  [have  as 
much]  as  they  may  choose  to  receive,  upon  their  giv- 
ing bond  and  security  to  refund,  if  the  court,  upon 
final   decree,  should   so  order." 

No  further  steps  appear  to  have  been  taken  in  the 
cause  until  August  Terra,  1865;  nor  does  it  appear, 
from  the  record,  that  any  term  of  the  Chancery  Court 
at  Carthage  was  held  in  the  intermediate  period,  which 
was  during  the  time  of  the  late  civil  war.  On  the 
22d  of  August,  1865,  a  decree  was  pronounced  in  the 
cause,  in  which  it  is  stated  that  it  was  heard  "in  the 
presence  of  solicitors  on  both  sides,"  upon  the  report 
of  the  Clerk  and  Master  made  at  the  February  Term, 
1861,  showing  that  there  was  in  complainant's  hands, 
on  the  12th  of  February,  1861,  $1,023.45;  that  the 
interest  thereon,  from  the  12th  of  February,  1861,  to 
the  date  of   the    decree,   was    $276.77,    making  an   ag- 
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gregate  of  thirteen  hundred  dollars^  which  amount  the 
complainant  was  directed  to  pay  into  the  Master's  office 
within  three  months;  and,  if  not  paid,  it  was  directed 
that  execution  should  issue.  It  was  further  ordered 
that  the  Master  should,  at  the  next  term,  report  the 
condition  of  the  balance  of  the  fund,  collected  and  not 
collected,  meaning  a  judgment  against  J.  B.  Gregory 
and  others  for  $289.79,  and  a  balance  due  on  L.  C. 
Winkler's  note  of  $210,  which,  together  with  the  said 
sum  of  $1,023.45,  made  an  aggregate  of  $1,523.22  be- 
longing to  the  estate,  and  not  disbursed,  as  shown  in 
the   Master's   said   report,   of  12th   February,    1861. 

On  the  22d  of  November,  1865,  the  complainant 
filed  a  bill  of  review,  in  which  he  alleges  that  the 
decree  against  him  for  the  interest  from  the  12th  of 
February,  1861,  to  the  22d  of  August,  1865,  is  erro- 
neous, in  consequence  of  the  directions  given  to  him 
in  the  decree  pronounced  at  February  Term,  1861. 
He  alleges,  further,  that  the  fund  collected  by  him 
was  in  notes  on  the  Bank  of  Tennes^^ee,  and  other 
specified  banks,  which  have  greatly  depreciated  in  value, 
although   nearly   at  par  when   received. 

The  "joint  demurrer,  plea  and  answer  of  Curtis  and 
William  Gregory  to  the  bill  of  review,"  was  filed  on 
the  17th  of  February,  1866;  and  on  the  21st  day  of 
the  same  month  a  decree  was  pronounced,  in  which  it 
is  declared  that  the  allegations  of  equity  in  the  bill 
are  fully  met  and  denied;  that  there  is  no  equity 
whatever  in  complainant's  bill;  that  no  good  ground  is 
shown  for  a  bill  of  review,  and  that  the  demurrer  there- 
to is  well   taken,    &c.       Thereupon,    a   decree    was  pro- 
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nounced  against  complainant  and  his  securities  in  the  in- 
junction bond,  for  $1,330,  and  costs  of  suit;  and  the  or- 
der to  the  Clerk  and  Master,  made  at  the  previous  term, 
requiring  him  to  report  as  to  the  condition  of  the  balance 
of  the  fund,  was  revived.  A  bill  of  exceptions^  in  which 
all  the  pleadings  and  proofs  in  the  County  and  Chancery 
courts  are  set  out,  was  tendered,  in  behalf  of  complain- 
ants, and  signed  by  the  Chancellor.  It  appears  from 
the  bill  of  exceptions  that,  on  the  22d  of  February,  1866, 
the  complainant  moved  the  court  for  leave  to  amend  his 
bill  of  review  by  filing  an  amended  bill,  which  is  exhib- 
ited as  part  of  the  bill  of  exceptions,  but  that  this  motion 
was  refused;  and  to  the  action  of  the  court  in  refusing, 
as  well  as  to  the  decree  of  the  court,  complainant  except- 
ed, and  prayed  an  appeal  to  this  court,  which,  as  the  bill 
of  exceptions  states,  was  granted  "upon  his  giving  bond 
and  good  security,  as  required  by  law,  on  or  before  the 
April  rules/'  A  memorandum  below  the  bill  of  excep- 
tions, signed  by  the  Chancellor,  and  dated  the  22d  of 
February,  1866,  states  that,  "upon  reconsideration  and 
re-hearing,"  he  refuses  to  grant  an  appeal,  in  this  case, 
because  the  decree  from  which  an  appeal  is  pVayed  is 
not  final;  and  a  transcript  of  the  record  was  duly 
filed  in  this  court,  as  a  writ  of  error,  on  the  7th  of 
January,   1867. 

In  the  joint  demurrer,  plea  and  answer,  five  causes  of 
demurrer  arc  assigned;  1st,  That  the  decree  sought  to 
be  reviewed  is  interlocutory,  not  final;  2d,  That,  as  the 
cause  was  still  pending,  the  relief  sought  could  be  ob- 
tained, more  appropriately  without  any  bill  of  review; 
3d,  That  there  is   no  error  of  law,  or  fact,  apparent  on 
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the  face   of   the   decree;     4th,  That    the     money  should 
have  been    paid   into  the     office   at    the   time    of   filing 
the  bill;    5th,  That,  as   the  decree  shows  that   there  are 
other  eiFects  in  complainant's  hands  beside   the  §l,023.43j 
relief,  as  to  the  interest,  could    have   been  afforded   with- 
out such  a  proceeding.     The  plea  and  answer  alleges  that 
complainant  did    not   have   one    dollar   of    the    fund    on 
hand  when  he  filed  his  bill  of  interpleader;  that  he  has 
caused    unnecessary   and     expensive    litigation;     that    the 
decree  was  fairly  obtained,  after  full   discussion   by  coun- 
sel;   that  the  claim  of  respondents,  to  ten  out  of  sixteen 
shares   of    the  estate,  was   fully   set  forth    in   the   answer 
to    the  original    proceedings  in   the  County   Court;    that 
the  report,    in  the    Chancery    Court,    made    at   February 
Term,  1861,  was  not  excepted  to;     that  but  two  shares 
were,  in  reality,  contested,  and  these    had   been  paid   be- 
fore  filing   the  bill    of    interpleader;     that    complainant, 
before  filing   his   bill,  had    paid    seven    other   shares,  but 
had  paid  nothing  to  respondents;   that  complainants  had, 
or   might    have,   collected    the    money    eighteen     months 
before  filing  the  bill;    that,  in   several   other    particulars, 
which  are   specified,  the   complainant   had    failed   to  dis- 
charge his  duty;   that  he  might,  and  should,  have  loaned 
out  the   money;     that  he  had   promised   to  pay  interest; 
that  he   had   not  kept    on  hand   the   identical    fund    col- 
lected;   and   that,  for  various    causes,  he  should   be   held 
to  account  for    interest    from    April   and   October,    1868, 
and  not   from   February,  1861. 

No  proof  was  taken  in  support  of  the  plea  and  an- 
swer. 

The  practice,  as  to  bills  of  review,  has  so  often  been 
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considered  by  this  Court,  in  reported  cases,  that  it  is 
unnecessary  to  cite,  or  refer  to,  them  at  length.  In  the 
case  under  consideration,  however,  an  attempt  is  made 
to  join  the  demurrer,  plea,  and  answer,  to  the  bill  of 
review,  as  one  defense.  There  is  no  doubt  that  sf 
defendant  may  demur  to  one  part  of  a  bill,  plead  to 
another,  answer  to  another,  and  disclaim  as  to  another: 
Story's  Eq.  PI.,  §§  437,  439,  442.  Different  grounds  of 
defense  may  be  applicable  to  difierent  parts  of  a  bill;  but 
it  is  said  by  Mr.  Justice  Story,  that  "care  must  be  taken 
that  each  of  these  modes  of  defense  is  actually  applied 
to  different  and  distinct  parts  of  the  bill,  and  that,  as 
applied,  each  is  consistent  with  the  other,  so  that  one 
does  not  overrule  the  other.  Thus,  for  example,  if  there 
is  a  demurrer  to  the  whole  bill,  an  answer  to  a  part 
thereof,  is  inconsistent,  and  the  demurrer  will  be  over- 
ruled. For  the  same  reason,  if  there  is  a  demurrer  to 
a  part  of  a  bill,  there  can  not  be  a  plea,  or  answer,  to 
the  same  part,  without  overruling  the  demurrer:''  Story's 
Eq.  PL,  §  442;  Ibid,  §§  462,  465.  Again:  it  is  laid 
down,  as  a  rule  of  equity  pleading,  that  "if  a  demurrer 
be  too  general,  that  is,  if  it  covers  or  applies  to  the 
whole  bill,  when  it  is  good  to  part  only;  or  if  it  is 
a  demurrer  to  a  part  of  a  bill  only,  but  yet  is  not 
good  to  the  full  extent  which  it  covers,  but  is  so  to  a 
part  only,  it  will  be  overruled;  for,  it  is  a  general  rule, 
that  a  demurrer  (it  is  otherwise  as  to  a  plea)  can  not  be 
good  as  to  a  part  which  it  covers,  and  bad  as  to  the  rest, 
and,  therefore,  it  must  stand,  or  fall,  altogether.  So,  if  a 
demurrer  does  not  cover  so  much  of  the  bill  as  it  might 
by  law  have  extended  to,  it    has  been    held   to  be  bad. 


K76  NASHVILLE : 


David  C.  Saunders  t.  Smith  Gregory's  Heirs. 


But  a  demurrer  may  be  put  in  and  several  causes  as- 
signed ;  and^  if  one  cause  is  good  to  the  whole  extent  of 
the  demurrer^  and  another  is  bad,  the  demun^r  will  be 
sustained;  for,  if  both  were  bad,  the  defendant  may,  ore 
Xenvs,  assign  new  causes  of  demurrer  at  the  argument  to 
n^atters  of  substance,  although  not  to  matters  of  form;  so 
that  any  good  cause  existing  of  record,  or  otherwise  as- 
signed, will  do:"    Story's  Eq.  PL,  §  443. 

In  this  case,  it  is  not  easy  to  distinguish  what  is 
relied  upon  by  way  of  plea  from  the  other  matters 
stated  in  the  answer,  but  it  is  clear  that  the  demurrer 
and  the  answer  were,  each,  intended  to  extend,  and  do 
extend,  to  the  entire  bill  of  review.  Some  of  the  causes 
of  demurrer  extend  to  the  original  bill  of  interpleader, 
and  were  waived  by  the  answers  thereto.  Two  of  the 
causes  are  entitled,  however,  to  consideration:  1st.  Was 
the  decree  final  in  such  a  sense  as  that  a  bill  of  review 
can  be  maintained?  What  is  a  final  decree,  has  been 
frequently  considered :  See  Hdrns  v.  Mynatty  6  Cold.,  220; 
Om  V.  Creed,  3  Cold.,  297,  298 ;  Delap  v.  Hunter^  1 
Sneed,  104;  Allen  v.  Barksdule,  I  Head,  240,  241;  Over- 
ion  V.  BigeloWy  10  Yer.,  52,  53;  Berryhill  v.  McKee, 
3  Yen,  159;  Meek  v.  Mathes,  1  Heis.,  537;  Abbott  v. 
Fagg,  1  Heis.,  748;  Harrison  v.  Faimsworth,  Ibid, 
753. 

Within  the  spirit  and  meaning  of  most  of  these  cases, 
we  hold  that  the  decree,  of  2nd  of  August,  1865, 
against  complainant,  for  thirteen  hundred  dollars,  and 
awarding  execution,  was  a  final  decree  in  such  a  sense  as 
that,  with  or  without  leave  from  the  Chancellor,  it 
could  be  brought  here  by  appeal  or  writ  of  error.     No 
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further  action  was  taken,  or  intended  to  be  taken,  in 
regard  to  the  sum  of  money  adjudged.  No  account 
was  ordered,  or  intended  to  be  ordered,  in  reference  to 
it.  The  account  directed  has  relation  alone  to  two  sepa- 
rate and  independent  items.  Where  the  general  princi- 
ples are  settled  upon  which  an  account  is  to  be  taken, 
and  the  taking  of  the  account  is  necessary  to  the  ascer- 
tainment of  the  final  liability,  the  appeal,  or  writ  of 
error,  can  not  be  prosecuted  as  a  matter  of  right;  and 
in  such  a  case,  leave  to  prosecute  the  appeal,  before  the 
taking  of  the  account,  is  necessary.  But  where  the  ac- 
count ordered  is  entirely  independent  of  the  decree  for  a 
sum  certain,  the  appeal  may  be  prosecuted  either  before  or 
after  the  final  decree  adjudicating  every  question  in  the 
cause,  and  this  as  a  matter  of  right :  See  Story's  Eq.  PL, 
§  408,  a. 

The  decree  pronounced  at  August  Term,  1865, 
was  erroneous  upon  its  face,  as  being  contrary  to  the 
decree  pronounced  in  the  same  cause,  and  between  the 
same  parties,  at  the  February  Term,  1861.  The  decree 
last  mentioned  had  directed  the  complainant  to  have  the 
fund  in  his  hands  ready,  at  the  next  Term,  for  distri- 
bution; and  had  directed  payment  to  be  made  to  the 
heirs  of  Smith  Gregory,  on  their  executing  a   l>ond. 

The  complainant  could  not,  without  a  direct  violation 
of  this  order,  have  loaned  out  the  fund.  It  was  his 
duty  to  obey  the  mandate  of  the  court,  and  its  order 
operated  beyond  the  term  succeeding  the  February  Term, 
1861.  How  could  complainant  know  when  Smith  Gre- 
gory's heirs   would  apply  for  the  money?      If  they  had 

applied  to  him,  at    any   time    between    February,    1861 
37 
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and  August,  1865,  he  would  have  acted  in  direct  dis- 
obedience to  the  unrevoked  decree  of  the  court  if  he  had 
refused  payment  and  would  have  rendered  himself  liable, 
in  some  form,  to  just  censure  or  punishment.  The  two 
decrees  are  utterly  inconsistent  with  each  other.  In  its 
legal  effect,  the  decree  of  August,  1865,  annuls  the  de- 
cree of  February,  1861 ;  and,  as  the  Chancellor  had  no 
power  to  reverse  his  own  decree,  or  a  decree  pronounced 
in  the  same  court  and  in  the  same  cause  at  a  previous 
term,  we  hold  that  this  was  error  of  law  apparent  on 
the  face  of  the  decree  itself,  for  which  a  bill  of  review 
would  lie,  without  leave;  and  that  his  Honor,  the  Chan- 
cellor, erred  in  dismissing  the  bill  of  review:  See  Bur- 
-son  V.  Dosser,  1  Heis.,  754,  as  to  error  of  law  appar- 
ent on  the  face  of  the  decree;  and  1  Story's  Eq.  PL,  § 
407,  and  n.  1,  referring  to  Whiting  v.  Bank  United  States, 
13  Peters,  13,  14.  It  was  also  error  in  the  Chancellor, 
first  to  grant,  and  then  to  refuse  the  repeal;  and  the 
case  was   properly  brought  here  by  writ  of  error. 

3d.  As  the  writ  of  error  brings  up  the  entire  cause, 
it  is  unnecessary  to  consider  the  effect  of  the  answer  as 
overruling  the  demurrer,  or  that  part  of  the  bill  of  re- 
view which  seeks  to  make  an  issue  as  to  the  kind  of 
funds  received  by  the  complainant. 

This  was  new  matter  which  could  not  be  properly 
introduced  into  the  bill,  without  leave;  and  had  this 
been  assigned  as  one  of  the  causes  of  demurrer  to  the 
bill  of  review,  it  would  perhaps,  have  been   sustained. 

Although  the  demurrer,  plea  and  answer,  may  be 
joined,  the  more  correct  practice,  in  the  case  of  a  pure 
bill  of  review,  would  be,  to  demur   to  the  bill:     Story's 
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Eq.  PL,  §§  634,  638.  And  while  an  answer,  in  some 
cases,  may  be  proper  to  a  bill  of  review,  it  can  not,  as 
seems  to  be  the  object  in  this  case,  go  back  behind 
the  decree,  and  again  put  in  issue  matters  which  were 
in  issue   before  the   decree  was   pronounced. 

4th.  Without  considering  various  other  questions  which 
have  been  discussed  before  us,  and  without  extending 
this  opinion  by  a  protracted  statement  of  the  reasons 
which  have  led  to  the  result  at  which  we  have  arrived, 
let  it  suffice  to  declare  that  the  substantial  justice  of 
this  case  will  be  reached  by  reversing  the  decree  of  the 
Chancellor  on  the  bill  of  review,  and  by  remanding  the 
cause  for  the  execution  of  the  decree  of  February,  1861; 
and  limiting  the  further  investigation  in  the  court  below 
to  but  three  inquiries.  Let  it  be  ascertained,  under  the 
direction  of  the  Chancellor,  whether  the  complainant  col- 
lected the  amount  for  which  said  decree  was  rendered 
in  current  bank  notes,  and  whether  he  has,  at  all  times, 
kept  said  funds  entirely  separate  and  distinct  from  his 
own  moneys;  and  if  he  has  on  hand,  the  identical  fund 
received  by  him,  let  him  pay  said  notes  into  court  in 
satisfaction  of  the  decree.  We  give  this  direction  in  ac- 
cordance with  the  rule  stated  in  Edw.  on  Receivers,  2d 
ed.,  592.  If  the  complainant  does  not  show  that  he 
has  the  identical  fund  on  hand,  let  him  pay  the  same 
into  court  without  interest  from  the  date  of  the  decree  . 
in  February,  1861,  to  that  of  the  decree  in  August, 
1865,  but  with  interest  from  August,  1865.  He  is  exon- 
erated from  the  payment  of  interest  in  consequence  of 
the  directions  contained  in  the  decree  of  February,  1861, 
and  because  of  the  state  of  war  existing  during   the  in- 
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terval ;  but  let  him  be  charged  with  interest  from  August, 
1865,  because  he  could  then  have  brought,  or  offered  to 
bring,  the  fund  into  court.  The  Chancellor  will  ascer- 
tain and  declare  who  is  entitled  to  the  fund,  but  will 
not  hear  proof  as  to  any  other  matter  in  the  cause  ex- 
cept the  judgment  against  J.  B,  Gregory  and  others,  for 
$289.79,  and  the  balance  due  on  L.  C.  Winkler's  note; 
as  to  which,  if  not  embraced  in  the  said  sum  of 
$1,023.43,  he  will  hear  proof,  and  he  will  make  all  nec- 
essary orders  and  decrees  for  the  proper  distribution  of 
the  fund.  The  costs  in  this  court,  and  the  costs  of  the 
bill  of  review,  in  the  court  below,  will  be  paid  by  the 
defendants  who  filed  the  joint  demurrer,  plea,  and  an- 
swer. All  other  costs  of  this  cause,  will  be  paid  out  of 
the  fund;  but  the  fees  paid,  or  agreed  to  be  paid  by 
complainant  to  his  counsel,  for  their  services  in  this 
case,  will  not  be  considered  as  a  charge  upon  the  fund, 
but  must  be  accounted  for  by  the  complainant  per- 
sonally. 

Let  the  decrees  of  August,  1865,  and  February,  1866, 
be  reversed;  and  let  the  cause  be  remanded  for  the 
execution  of  the  decree  of  February,  1861,  and  the 
purposes  above  directed. 
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Thomas  Stewart   and  Wife,   Mary,  v,   Samuel    R. 

Glenn  et  ah. 

1.  County  Court.    Jurisdietion,    A  petition  lies  in  the  County  Court 

against  an  administrator  and  bin  sureties,  under  Code  2312,  2313,  to 
compel  payment  of  a  distrihutive  share. 

2.  Payment.     Of  diftrihtUive  share  to  County  Court  Clerk.     A  payment  of 

a  distributive  share  to  the  Clerk  of  the  County  Court  is  not  a  good  pay- 
ment. 

3.  Husband  and  Wife.    Debts  and  diHribtUive  share.    Set-off.    A  note  of 

a  husband  for  property  bought  at  an  administrator's  sale  is  not  a  pro- 
per set-off  against  a  distributive  share  of  the  wife. 

4.  County  Court.    Petition  in.    Parties.    A  proceeding  in  the  County 

Court  to  recover  a  distributive  share  must  make  all  the  distributees 
parties. 

5.  Practice  in  Supreme  Court.    Remanding  to  make  parties.    The  Su- 

preme Court  will  remand  a  cause  to  make  necessary  parties  where  the 
parties  before  the  Court  have  a  meritorious  cause  of  action. 

Code  construed :  2312, 2313. 


PROM    WHITE. 


County  Court,  August  Term,  1866,  dismissed  the  pe- 
tition, from  which  the  petitioners  appealed  to  the  Supreme 
Court. 

S.  H.  CoLMS,  for  appellants,  insisted  that  the  debt  of 
the  husband  could  not  be  set-off*  against  the  distributive 
share  of  the  wife,  and  cited  Code  2483. 

E.  L.  Gabdenhire,  for  Glenn,  insisted  on  the  want 
of  parties,  and  that  the  County  Court  had  no  jurisdiction, 
citing  Bowers  v.  Lester,  2  Heis.,  456. 
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Fkeeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  petition  against  Samuel  R.  Glenn  and 
his  sureties^  on  his  bond  as  administrator^  filed  in  the 
County  Court  of  White  county,  under  sections  2312,  2313 
of  the  Code,  to  compel  payment  of  a  distributive  share 
of  the  estate  of  W.  J.  Glenn,  dec'd,  the  said  Mary  Stewart 
being  one  of  his  distributees. 

It  appears  from  the  petition  and  answer,  that  defend- 
ant, Samuel  R.  Glenn,  had  been  appointed  administrator 
on  the  3rd  day  of  June,  1861;  that  he  had  made  a  settle- 
ment of  his  accounts  as  administrator  on  the  3rd  day  of 
April,  1863,  by  which  he  showed  in  his  hands,  as  admin- 
istrator, the  sum  of  $600.65;  and  that  complainants,  in 
right  of  the  said  Mary,  was  entitled  to  one-sixth  of  said 
sum. 

The  answer  admits  all  these  allegations,  but  insists 
that  he  had  offered  to  settle,  or  sent  the  parties  word  that 
he  would  settle,  provided  they  would  take  in  a  note  for 
property  bought  at  the  sale  by  Thos.  Stewart,  of  §25.  It 
also  claims  that  Stewart  asserted  a  debt  against  the  estate 
for  attention  and  services  rendered  his  intestate,  of  $81, 
which  he  proposed  to  settle,  but  that  no  settlement  was 
ever  had;  that  Stewart  had  since  sued  for  said  amount, 
and  at  January  Term  of  the  Circuit  Court,  1866,  had  re- 
covered a  judgment  for  $100.97,  and  that  he  had  been 
compelled  to  pay  $20  attorney's  fees  in  defending  said 
suit.  He  also  claims  that  there  w^as  a  mistake  of  $18 
against  himself  in  the  settlement.  He  therefore  insists 
that  he  has  not  properly  in  his  hands  the  sum  of  $600.65, 
as  charged.      He  closes  by  insisting  that  he  had  deposited 
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the  $25  note  with  the  Clerk  of  the  County  Court,  and  the 
balance  then  supposed  to  be  due  complainants  in  the  office 
of  the  County  Court  Clerk,  in  such  funds  as  could  be  col- 
lected at  the  time,  and  that  this  is  a  payment  to  complain- 
ants. He  also  objects  to  the  petition  for  want  of  proper 
parties. 

The  County  Court  dismissed  this  petition,  for  what 
cause  we  can  not  see  from  the  decree,  and  complainants 
appealed. 

In  this  we  think  there  was  error,  as  it  clearly  appears 
that  complainants  are  entitled  to  a  distributive  share,  that 
the  administration  has  been  granted  more  than  two  years, 
and  that  there  is  a  fund  to  be  distributed  from  the  set- 
tlement made  by  the  administrator,  and  from  the  whole 
case  that  the  assets  of  the  estate  are  more  than  sufficient 
to  pay  debts,  charges,  etc.,  on  the  same. 

There  is  nothing  in  the  claim  that  the  $25  note  should 
be  allowed  as  a  credit  on  the  share  of  tlie  wife.  This 
was  a  debt  of  the  husband's,  not  the  wife.  She,  as  a 
married  woman,  could  not  have  contracted  any  legal  lia- 
bility which  could  have  been  enforced  against  her.  The 
administrator  should  collect  this  sum  from  the  husband. 

The  payment  into  the  hands  of  the  County  Court  Clerk 
could  amount  to  nothing  as  a  change  of  liability  for  the 
distributive  share.  It  was  the  duty  of  the  administrator 
to  pay  over  the  distributive  shares  to  the  parties  entitled, 
immediately  after  his  settlement:    Code  2311. 

As  to  the  judgment  subsequently  recovered  against  the 
administrator,  he  will,  on  taking  the  account,  be  entitled 
to  a  credit  for  the  amount,  if  he  presents  vouchers  show- 
ing he  has  paid  it. 


584  NASHVILLE: 


George  W.  Catron,  Adni'r,  v.  \Vm.  A.  Cross  et  ale. 

We  think^  however,  that  the  proper  parties  are  not 
before  the  court  in  this  ease. 

The  Code,  sec.  2314,  provides:  "The  proceedings  un- 
der such  application,  shall  be  conducted  as  other  equitable 
actions.'^  In  taking  the  account  in  order  to  ascertain  the 
amount  due  to  complainants  under  this  requirement,  we 
think  the  other  distributees  were  necessary  parlies. 

As  we  can  see  complainants  have  a  clear  right  in  this 
case,  we  reverse  the  decTee  of  the  County  Court,  and  re- 
mand the  cause,  with  directions  to  make  the  other  dis- 
tributees parties,  and  to  take  the  account  as. between  the 
administrator  and  distributees,  in  accordance  with  the 
views  expressed  in  this  opinion. 

The  costs  of  this  court  will  be  paid  by  the  defendants. 


Geo.  W.  Catron,  in  his  own  right  and  as  Administraior 
of  Jno.  S.  Eowles,  dec'd,  v.  Wm.  A.  Cross  et  ah. 

Equitable  Set-off.  Against  assignee,  A  debt  due  from  the  aRsignor  of 
a  judgment  to  the  defendant  in  the  judgment,  can  not  be  set  off  by  bill 
in  equity  against  a  bona  fide  holder  of  the  judgment,  without  notice. 
It  IB  otherwise  at  law,  but  equity  will  not  actively  interfere  to  grant 
relief. 

Cai*ca  cited :    Gaiewood  v.  Denton^  3  Head,  382;   BrasdUm  v.  Brooks,  2 
Head,  194;  Edminson  v.  Baxter,  4  Hay.,  112;  1  Sneed,  339. 


FROM    SMITH. 


Chancery    Court    at    Carthage,   October    Term,    1867. 
B.  M.  Tillman,  Ch.,  pronounced  a  decree  granting  relief, 
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but  not  to  the  full  extent  prayed^  from  which  both  parties 
appealed. 

DeWitt  &  McHenry,  for  complainants^  cited,  on  ju- 
risdiction, Lowry  v.  Nciff)  4  Cold.,  370.  On  equitable  set-off, 
Brazelton  v.  Brooks,  2  Head,  194;  Lindsay  v.  Jackson,  2 
Paige,  581;  Gay  v.  Gay,  10  Paige,  369;  WUliams  v.  Helm, 
1  Dev.  Eq.,  151;  Richardson  v.  Parker,  2  Swan,  529.  As 
against  assignee:  4  Conn.,  297;  1  Monroe,  191;  6  Dana, 
305;  8  Ala.,  206.  That  the  parties  need  not  be  identical : 
Simson  v.  Hart,  14  Johns.,  62;  Waterman  on  Set-off,  §  334, 
et  seq.  That  the  statute  gives  the  remedy:  Gatewood  v. 
Denton,  3  Head,  380.  Also  cited  Edmmson  v.  Baxter,  4 
Hay.,  112;  Coo[)er'8  ed,,  301,  and  authorities  there  cited. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  is  filed  by  complainant  in  his  own  right,  and 
as  administrator,  etc.,  of  John  S.  Bowles,  dec'd,  seeking  to 
enforce  an  equitable  set-off. 

The  case  made  in  the  record,  shows  that  on  the  22d 
day  of  January,  1862,  Richard  C.  Nolen  recovered  a  judg- 
ment before  a  Justice  of  the  Peace  for  Smith  county,  for 
$487.35,  against  Catron,  John  S.  Rowles,  (the  intestate  of 
Geo.  W.  Catron,)  and  W.  S.  Bell,  which  was  stayed  by  one 
Geo,  G.  Dillard.  Bowles  died  in  September,  1862,  and 
Catron  was  appointed  his  administrator. 

About  the  10th  of  September,  1866,  Nolen  assigned 
and  transferred  this  judgment  to  defendant  Cross,  as  he 
alleges  in  his  answer,  in  part  payment  for  a  house  and 
lot  in  the  town  of  Dixon  Springs,  Smith  county;  and  on 
the  24th  of  September,  1866,  a  notice  of  this  assigument 
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was  given  to  G.  W.  Catron,  the  administrator  of  Rowles, 
and  also  one  of  the  defendants  in  the  judgment.  An  ex- 
ecution was  issued  on  this  judgment,  and  thereupon  Catron 
filed  this  bill,  enjoining  the  officer  from  proceeding  under 
said  execution,  and  claiming  that  the  assignment  of  the 
judgment  by  Nolen  to  Cross  was  fraudulent,  and  intended 
to  hinder  and  delay  creditors  of  Nolen  in  the  collection  of 
their  debts,  and  that  Nolen  was  insolvent,  and  claiming  a 
considerable  indebtedness  to  him  from  said  Nolen,  and  in- 
sisting that  the  amount  so  due  him  should  be  set-off 
against  said  judgment  so  assigned  to  Cross.  The  alle- 
gation of  the  assignment  being  fraudulent,  is  not  made  out 
in  proof. 

The  simple  question  presented  is,  as  to  whether  the 
debts  due  from  Catron,  one  of  the  defendants  to  the  judg- 
ment assigned,  can  be  enforced  against  the  assignee  of  the 
judgment,  who  took  it  bona  fide,  and  for  valuable  conside- 
ration, alone  on  the  ground  that  the  assignor  of  the  judg- 
ment was  insolvent  at  the  time  of  the  assignment.  We 
do  not  think  this  can  be  done.  By  our  law,  a  judgment 
may  be  assigned,  and  the  title  thereto  perfected  in  the  as- 
signee, by  notice  to  the  judgment  debtor  of  the  fact  of 
such  assignment:   ClodftUer  v.  Cox,  1  Sneed,  339. 

When  thus  transferred,  and  title  perfected  in  the  as- 
signee, it  is  true  he  stands  in  the  shoes  of  his  assignor, 
and  takes  the  chose  in  action,  subject  to  all  equities  ex^ 
isting  against  it  in  the  hands  of  his  assignor.  But  is  a 
simple  debt  against  the  assignor  of  the  judgment  an  equity 
against  the  judgment,  or  one  that  has  attached  to  it  before 
assignment?     We  think  not.      It   must  be  some  defense 
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against  the  elaitn  its'jlf;  not  a  right  of  action  on  an  inde- 
pendent demand,  as  that  the  judgment  had  been  paid,  or 
that  the  judgment  was  void  or  inoperative  for  any  cause. 

The  equities  here  intended  are  not  all  the  equities 
"which  may  exist  between  the  parties,  arising  from  other 
transactions,  but  all  the  equities  attaching  to  the  particu- 
lar judgment  assigned;  and  such  may  be  asserted  as  against 
the  assignee:    Story  on  Bills,  §  187,  n.  5,  and  §  220. 

At  law,  by  virtue  of  Section  2918  of  Code,  sub-section 
4,  it  was  held  in  the  case  of  Gotewood  v.  Denton,  3  Head, 
382,  if  this  had  been  a  promissory  note  assigned  after  it 
was  due,  any  right  of  action  in  favor  of  the  payor  of  the 
note,  existent  at  the  time  of  the  transfer,  might  be  set-off 
against  the  claim  in  the  hands  of  the  assignee  or  indorser, 
when  such  indorsee  should  sue  on  the  note;  but  we  have 
never  held  in  Tennessee  that  independent  rights  of  action 
in  the  nature  of  cro&s  demands,  can  be  set-off  by  the  active 
intervention  of  a  court  of  equity,  against  a  judgment  in 
the  hands  of  a  party  who  has  become  the  owner  thereof 
by  assignment  complete  under  our  law;  and  we  think 
the  case  above  referred  to,  and  the  section  of  the  Code 
on  which  it  is  based,  have  no  application  to  the  remedy 
sought  by  this  bill. 

We  think  the  claim  of  complainant  should  be  repelled 
in  this  case,  on  the  principle  that  the  party  had  purchased 
bona  fide,  for  valuable  consideration,  was  a  holder  of  the 
judgment,  with  no  notice  of  any  equities — the  judgment 
remaining  in  full  force  and  effect  at  the  time — and,  there- 
fore no  active  relief  should  be  granted  in  a  court  of  equity 
against  him. 
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AYe  do  not  think,  on  sound  principle,  that  the  simple 
fact  of  the  insolvency  of  the  plaintiff  in  a  judgment,  would 
or  ought  to,  interfere  with  his  right  to  transfer  and  assign 
the  same;  and  on  such  assignment,  the  assignee  would 
take  the  judgment,  subject  only  to  equities  against  the 
judgment,  not  to  independent  rights  of  action  that  might 
be  claimed  against  his  assignor,  of  which  he  had  no  notice. 

All  the  cases  to  w^hich  we  have  been  referred,  decided 
by  our  own  courts,  where  a  court  of  equity  intervened, 
are  cases  between  the  original  judgment  creditor,  who  has 
become  insolvent  after  obtaining  his  judgment,  and  his 
debtor,  who  has  a  debt  against  him.  None  of  them  pre- 
sent the  case  of  assertion  of  equitable  set-off,  as  against 
an  assignee  of  a  judgment,  of  debts  due  from  his  assignor 
to  complainant,  as  in  this  case.  See  Brazelton  v.  Brooks, 
2  Head,  194;  Edminson  v.  Baxter  &  Morelly  4  Hay., 
Cooper's  ed.,  top  p.  112,  113. 

The  claims  sought  to  be  set  off-in  this  case  against 
the  judgment  obtained  by  Nolen,  or  a  large  portion  of 
them,  seem  evidently  to  have  been  purchased  by  Catron 
on  speculation;  several  of  them  assigned  to  him,  without 
recourse  on  the  indorsers  from  whom  he  purchased;  and 
part  of  them  owned  before  the  judgment  was  obtained  by 
Nolen. 

We  can  see  no  particular  merits  in  these  claims,  as 
shown  in  this  record,  and  certainly  nothing  that  calls  for 
the  active  aid  of  a  court  of  equity  to  enforce  them  against 
the  assignee,  who,  as  far  as  we  can  see,  has  obtained  the 
judgment  in  good  faith. 

The  decree  of  the  Chancellor  will  be  reversed,  and 
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complainant's  bill  be  dismissed.  The  costs  of  this  court 
will  be  paid  by  complainant  and  his  sureties.  The  costs 
of  the  court  below  will  be  divided  between  the  parties 
complainant^  and  defendants. 


Isaac  D.  West  v.  D.  Weaver  d  als. 

1.  ApP£ax.  From  decree  riot  final »  Settling  principles.  Where  a  bill  waa 
filed  to  enjoin  a  sale  of  property  of  complainant  under  several  judg- 
ments at  law,  on  the  ground  that  on  account  of  conflicting  liens,  &c., 
great  sacrifice  would  ensue,  on  a  decree  ordering  a  sale,  but  reserving 
questions  of  prioriiy,  and  appeal  bj  complainant:  held  that  the  appeal 
wafl  not  prematurely  granted,  and  motion  to  dismiss  denied. 

2.  Pkaotice  in  kSitprbme  Coubt.  Beceiver  The  Supreme  CJourt  will  ap- 
point a  receiver  in  a  cause  pending  there  hj  appeal. 


FROM    MONTGOMERY. 


Motion  to   dismiss   appeal   as   prematurely  granted. 

Ja8.  E.  Bailey,  for  the  motion,  insisted  that  the 
decree  not  being  final,  the  appeal  could  not  be  granted 
on  the  ground  of  sale,  as  the  sale  was  prayed  by  the 
complainant;  that  the  only  other  ground  of  appeal  from 
such  a  decree  was,  that  it  should  determine  the  princi- 
ples involved   in   the  case,   which  was  not  done. 

John   F.   House,   against    the    motion,    insisted    that 
the  sale    before    the    settlement    of    the    priorities,   was, 
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what  it  was  the  very  purpose  of  the  bill  to  prevent, 
and  so  the  principle  of  the  case  was  involved  in  the 
decree. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

A  motion  is  made  to  dismiss  the  appeal  in  this  case, 
because  it  was  prematurely  granted  by  the  Chancellor. 
The  appeal  was  prayed  by  complainant,  and  granted 
after  ordering  a  sale  of  his  lands,  under  the  assump- 
tion that  the  principles  involved  in  the  cause  were 
determined  by  the  decree,  from  which  the  appeal  was 
taken,  or  that  the  decree  settles  complainant's  right: 
although  the  case  may  not  be  disposed  of  as  to  others. 
Code,   3157. 

The  bill  was  filed  in  August,  1866,  to  enjoin  the 
sale  of  a  large  and  valuable  real  estate  under  various 
executions  from  courts  of  law  and  equity,  alleging  that 
there  was  a  conflict  of  liens  among  the  numerous 
creditors  of  complainant,  and  that  a  sale  thus  made 
would  result  in  great  loss  and  sacrifice,  owing  to  the 
uncertainty  and  confusion  as  to  titles,  in  consequence 
of  the  conflicting  liens;  that  the  result  would  be  that 
a  few  creditors  would  absorb  the  estate  at  ruinous 
prices,  leaving  others  equally  meritorious,  unprovided  for. 
He  alleges  that  large  amounts  of  usury  are  embraced 
in  the  claims  of  some  of  creditors,  against  which  he 
desires  relief.  He  calls  upon  his  creditors  to  come 
forward  and   interplead,  to  have  the    amounts    of   their 
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claims  justly  due  ascertained;  and  that  their  conflicting 
liens  may  be  marshalled^  and  their  several  priorities 
ascertained.  And  then  he  prays  for  the  sale  of  the 
lands  for  the  satisfaction  of  creditors,  according  to  their 
respective  priorities. 

The  cause  progressed  so  far  as  to  have  all  the  mat- 
ters of  allegation  inquired  into  and  reported  upon  by 
the  Master,  preliminary  to  a  decree  settling  the  amounts 
of  the  several  claims  and  their  respective  priorities  of 
satisfaction.  The  cause  came  on  for  hearing  in  Octo- 
ber, 1869.  The  decree  recites  that  the  Master  has 
filed  his  report  showing  the  sums  due  the  several 
creditors,  and  proceeds:  "And  it  appearing  from  the 
bill  filed,  and  from  the  records  in  other  causes  in  this 
court,  that  all  the  aforesaid  debts  arc  liens  on  the 
property  of  complainant;  some  by  mortgages,  which  have 
been  decreed  to  be  foreclosed,  others  by  decrees  of  this 
court,  others  by  judgment  at  law,  and  others  by  bills 
filed  to  enforce  the  liens  of  judgments  on  equitable 
estates,  the  court,  without  now  undertaking  to  settle 
the  order  in  which  said  judgments  and  decrees  shall 
be  paid,  doth  decree  that  the  said  real  estate  shall  be 
sold  to  pay  the  said  creditors,  &c.;  the  said  complain- 
ant here  in  open  court  relinquishing  all  right  in  him- 
self or  creditors,  to  redeem,  and  upon  the  confirmation 
of  the  report,  the  sale,  by  agreement,  shall  be  abso- 
lute." The  decree  closes  thus:  "The  complainant  may 
take  proof  and  show  payments  made  to  any  of  the 
creditors,  and  not  set  out  in  said  report;  and  John 
and  Charles  Minor,  and  Kate  Stacker  having  filed  bills 
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in  the  cause  during  the  term,  the  defendants  have  until 
the  January  rules  to  answer  so  as  not  to  delay  the 
hearing/^ 

From  this  decree  complainant  appealed  on  the  5th 
of  November,  1869.  It  can  not  be  said  that  the 
Chancellor  settled  the  principles  involved  in  the  cause 
as  preliminary  to  a  sale  of  the  lands.  The  bill  was 
filed  to  have  questions  of  conflicting  liens,  and  as  to 
alleged  usury,  settled.  There  was  no  principle  in- 
volved in  the  sale  of  the  land.  No  questions  as  to 
complainant's  title  to  the  land  were  involved.  The 
principles  to  be  settled  in  the  cause,  related  to  con- 
flicting liens  among  creditors  which  detracted  from  the 
saleability  of  the  lands.  The  complainant  prayed  for 
the  sale  of  the  lands  for  the  satisfaction  of  his  debts. 
We  see  on  the  fisice  of  the  decree,  that  none  of  these 
questions  of  embarra'ssment,  involving  principles  of  law 
as  to  the  priority  of  liens,  were  settled,  but  were  ex- 
pressly reserved.  But  the  primary  object  of  complain- 
ant in  filing  his  bill  was  to  have  these  questions  settled 
before  a  sale  of  his  lands  should  take  place.  The  equity 
on  which  he  claimed  a  status  in  a  court  of  Chan- 
cery, rested  on  his  right  to  require  his  creditors  to 
interplead  and  settle  their  conflicting  priorities  of  liens, 
to  avoid  a  sacrifice  of  his  property.  The  Chancellor 
had  recognized  his  right  to  the  relief  he  prayed  for, 
by  overruling  the  several  demurrers.  But  in  the  de- 
cree under  consideration  he  reverses  his  former  hold- 
ing, and  by  decreeing  the  sale  of  the  lands,  and  re- 
serving   the    questions    as    to    the    conflicting   liens,    be 
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settled  the  cause  against  complainant.  By  the  express 
language  of  the  statute  it  was  competent  for  him  to 
allow  an  appeal  from  this  decision.  We  therefore 
hold  that  the  motion  to  dismiss  the  appeal  must  be 
disallowed. 

But   we    think    it    a    proper    case    for    the    appoint- 
ment   of    a    receiver^   and    that   motion    we    sustain. 


Jos.  Reynolds  et  ah.  v.  Mary  Brandon  et  ah. 

1.  AffeaIi.    Parties.    Former  decree.     A  decree  of  the  Supreme  Court, 

made  upon  an  appeal  by  part  only  of  the  defendants  inter- 
ested, though  the  opinion  of  the  court  shows  a  doubt  as  to  the  power 
of  the  court  to  bind  the  others,  infant  defendants,  will  affect  the 
rights  of  the  parties  as  to  whom  no  appeal  is  prayed,  unless  such 
right  is  saved  by  the  decree.  But  if  it  appears  from  the  opinion,  and 
the  manner  la  which  the  case  was  presented,  that  a  |>articular  ques- 
tion was  not  presented,  or  intended  by  the  parties  to  be  passed  upon  on 
the  appeal,  the  court  will  not,  on  a  subsequent  appeal,  be  precluded 
from  an  examination  of  the  question. 

2.  Chanceky  Jurisdiction.      CompromvK  of  infants'  rights.     Where  a 

compromise  is   made  of  doubtful   rights  the  Chancery   Court  has 
power,  on  behalf  of  minors,  to  ratify  the  compromise,  and  will    ex- 
ercise the  power  where  it  is  plainly  for  the  benefit  of  the   minors. 
Case  cited:     Trigg  v.  Bead,  5  Hum,  545. 

3.  Marriage  Settlement.     Power  of  married  ivomen.     A  married  wo- 

man, who  by  marriage  contract  has  provided  that  her  real  estate 
"shall  remain,  and  enure  to  her  sole  use  and  benefit,  subject  to 
her  uncontrolled  disposition  and  pleasure,  as  much  as  if  she  re- 
mained an  unmarried  woman,  with  the  further  right  of  selling  or 
disposing  of  it  by  her  last  vrill  and  testament,"  has  the  power  to 
dispose  of  the  land  by  executory  contract  of  sale. 

4.  Conversion.      Contract  of  sale.     An  executory  contract  for   the  sole 

of  land,  operates  a  conversion  of  the  property  into  personalty,  and 
it  goes  to  the  distributees. 

38 
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5.  Compromise,    (hrmderation.    Such    a  sale,  if  Rubftisting  at  the  death 

of  the  married  woman,  with  a  bill  filed  afterwards  to  enforce  it,  is 
a  valid  basis  of  a  compromise  on  the  part  of  infant  heirs  with 
adult  distributees. 

6.  Distributee.    May  aid  in  setting  up  sale  to  egtahlidi  conversion.  Where 

a  bill  is  pending  by  a  purchaser  of  land  to  enforce  his  contract,  an 
agreement  by  a  distributee  of  the  estate  of  the  vendor  to  famish  a 
deposit  to  prevent  the  dismissal  of  the  bill,  is  not  fraudulent  on 
account  of  his  relation  to  the  estate,  but  his  interest  being  to  set 
up  the  sale  and  conversion,  he  might  well  aid  the  suit.  The 
withdrawal  of  the  distributee  from  such  combination  would  form  a 
valid  consideration  for  a  compromise  with  the  heir. 

7.  Trustee.    BiU  for  inslrudiona.    A  trustee  for  infants  may  maintain  a 

bill  for  instructions  as  to  matters  arising  after  the  creation  of  the 
trust;  as  a  compromise,  making  it  necessary  to  raise  funds  not  pro- 
vided for  in  the  trust  deed,  or  the  refusal  of  one  co-trustee  in  the 
deed  to  act. 


FBOM   MONTGOMERY, 


Chancery  Court  at  Clarksville,  Decree  at  June  Term, 
1868,  Thos.  Barry,  Ch. 

J.  E.  Bailey,  for  couiplainants. 

R.  W.   Humphreys  and    John  A.  Campbell,  for 
respondents. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

James  B.  Reynolds  died  intestate,  owning  a  large  real 
estate  near  Clarksville,  where  he  had  lived,  and  leaving 
his  brother  Joseph  and  his  sister  Elizabeth,  his  only  heirs. 
His  property  was  partitioned  between  them,  and  in  the 
division,  Elizabeth  became  the  owner  of  about  300  acres 
of  the  land.  She  was  soon  afterwards  married  to  John 
D.  Dolan,  with  whom,  before  the  marriage,  she  entered 
into  a  contract,  by  which  she  retained  the  absolute  title 
to   all   her  property,  reserving  the  same  to  her  own  sole 
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and  separate  use,  with  all  the  powers  of  a  feme  sole. 
She  expressly  retained  the  right  of  selling  or  disposing 
of  her  property  in  any  way  she  might  choose.  Short- 
ly before  her  death,  in  May,  1859,  she  and  her  hus- 
band entered  into  a  contract  with  W.  N.  Bilbo,  for 
the  sale  of  her  land  near  Clarksville,  at  $250  per  acre. 
Their  contract  was  reduced  to  writing  and  signed  by 
the  parties. 

Soon  after  the  death  of  Elizabeth  Dolan,  her  brother 
Joseph,  assuming  to  be  the  owner  of  her  real  estate 
as  her  sole  heir,  conveyed  the  same  to  two  trustees, 
for  the  benefit  of  his  daughter,  Mary  J.  Brandon,  and 
his  step-daughter,  Ellen  Gorrill,  with  remainder  inter- 
ests to  their  children,  and  providing  an  annuity  of 
$180,  for  a  needy  Mr.  Thompson. 

Some  months  after  the  death  of  Elizabeth  Dolan,  a 
bill  was  filed  by  Bilbo,  against  Dolan  and  the  heirs 
of  Mrs.  Dolan,  to  set  up  and  have  enforced  the  con- 
tract of  sale  between  Mrs.  Dolan  and  himself,  in  rela- 
tion to  the  land.  His  bill  was  demurred  to,  because 
he  had  not  made  the  administrator  of  Mrs.  Dolan,  a 
party,  and  because  he  had  not  deposited  in  court  with 
his  bill,  ¥5,000,  which,  by  the  contract,  he  was  to  have 
paid  in  <^h.  The  demurrer  was  sustained,  but  leave 
given  to  amend  the  bill,  in  order  that  the  administra- 
tor of  Mrs.  Dolan  might  be  made  a  party;  and  time 
was  given  to  Bilbo  to  make  a  deposit  of  the  money. 
The  bill  was  amended,  and  John  D.  Dolan,  as  admin- 
istrator of  his  wife,   was  made  a  party. 

It  was  the  interest  of   Dolan    that    Bilbo's    contract 
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for  the  sale  of  the  land  should  be  set  up,  and  en- 
forced. In  that  event  he  would  become  entitled,  as 
husband,  to  the  entire  proceeds  of  the  land.  But  if 
the  contract  should  be  dented,  the  land  \TOuld  descend 
to   the   heirs  of  his  wife,  and   he   would   get   nothing. 

Bilbo  was  insolvent  and  unable  to  raise  the  $5,000, 
but  Dolan  had  the  means  and  undertook  to  furnish  the 
money.  Upon  this  fact  becoming  known  to  Joseph  Rey- 
nolds and  the  trnst^s,  and  adult  beneficiaries  under  his 
deed,  they  all  entered  into  a  contract  of  compromise  and 
family  settlement  with  Dolan,  by  which  he  agreed  to 
abandon  his  claim  to  the  proceeds  of  the  land  as  hus* 
band,  upon  the  agreement  to  pay  him  $10,000,  out  of 
the  proceeds  of  the  sale  of  the  land.  This  contract  and 
settlement  was  executed  by  Joseph  Reynolds,  the  acting 
trustee  T*  W.  King,  and  all  the  adult  beneficiaries,  un- 
der the  advice  and  approval  of  the  solicitors  of  the 
minor  beneficiaries,  as  well  as  of  the  other  parties. 
When  this  contract  was  made,  Dolan  withdrew  from 
Bilbo's  suit,  and  it  was  dismissed  on  account  of  his  in- 
ability to  deposit  the  $5,000. 

It  was  understood  that  the  contract  of  compromise 
would  not  be  binding  on  the  minors,  unless  it  was  rati- 
fied by  the  Chancery  Court.  For  this  purpose,  and  in 
order  to  have  the  sanction  of  that  court  to  a  sale  of  the 
land  in  pursuance  of  the  terras  of  the  trust  deed,  and 
to  raise  the  $10,000,  for  Dolan,  and  for  carrying  out  tbe 
other  provisions  of  the  trust  deed,  the  bill  in  this  case 
was  filed  by  Joseph  Reynolds,  the  maker  of  the  deed, 
King  the  acting  trustee,  and  Brandon  one  of  the  adult 
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beneficiaries;  against  David  Gorrill,  the  married  women 
and    minors,    as    defendants. 

The  Chancellor  was  appealed  to  for  a  decree  of  ratifica- 
tion of  the  contract  of  compromise  and  settlement,  and  ^or 
sale  of  the  lands. 

Proof  was  taken,  and  a  decree  was  made,  ratifying 
the  settlement  as  being  to  the  interest  of  all  parties, 
complainants  and  defendants,  and  an  order  for  the 
sale  of  the  land  in  pursuance  of  the  trust  deed. 
The  Clerk  and  Master  was  ordered  to  take  proof  and 
report  as  to  the  indebtedness  of  the  trust  estate,  and  as 
to  the  separate  interests  of  the  several  beneficiaries  under 
the    trust  deed.       Upon  the   final    decree,  in    November, 

1866,  exceptions  were  taken  to  the  Master's  report  by 
three  of  the  adult  beneficiaries,  who  were  not  satisfied 
with  the  ruling  of  the  Chancellor,  and  two  of  them,  viz : 
Mrs.  Gorrill  and  Mrs.  Brandon,  appealed  to  the  Su- 
preme Court.  At  December  Term,  1867,  the  Supreme 
Court  affirmed  the  decree  of  the  Chancellor,  with  a  slight 
modification  as  to  the  interest  of  Mrs.  Thompson,  one 
of  the  adult  beneficiaries  who  had   not   appealed. 

At  the  December  Term,  1868,  Brandon,  the  husband 
of  Mary  J.  Brandon,  for  the  benefit  of  the  infant  bene- 
ficiaries, filed  the  transcript  for  writ  of  error,  which 
brings  the  cause  back  to  this  court  for  a  second 
time. 

The  first  question  which  presents  itself,  is,  whether 
the  decree  made  by  this  court,   at   its   December  Term, 

1867,  upon  the  appeal  taken  by  Brandon  and  wife  and 
by  Ellen  Gorrill,  is  conclusive  upon  the  infant  benefi- 
ciaries, who  bring  the  cause  here  now  by  writ  of  error? 
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We  find,  that  when  this  cause  was  before  the  court  in 
December,  1867,  an  opinion  was  filed  by  Judge  Milli- 
gan,  in  which  some  doubt  on  this  question  was  intima- 
ted by  the  court;  but,  notwithstanding,  they  proceeded  to 
confirm  the  decree  of  the  Chancery  Court,  without  any 
saving  clause  as  to  the  minor  parties,  for  whose  benefit 
the  suit  is  now  prosecuted.  Judge  Milligan  said :  ''In  the 
aspect  of  this  record,  we  feel  doubtful,  whether  or  not 
we  can  make  any  very  authoritative  decree  with  reference 
to  the  Bilbo  compromise,  so  &r  as  the  minors  are  con- 
cerned, as  they  have  not  appealed.  But,  as  the  record 
appears,  we  are  constrained  to  confirm  the  Chancellor's 
decree,  except  so  far  as  it  allows  the  exception  to  the 
Master's  report,  in  relation  to  Mrs.  Thompson's  interest, 
under  the  deed  of  trust.  This  exception  will  be  over- 
ruled, and  the  Master's  report,  in  relation  thereto,  con- 
firmed; and  in  all  other  respects  the  decree  is  confirmed." 
Accordingly  a  decree  was  entered  confirming  the  decree 
of  the  Chancellor,  with  the  exoeption  as  to  Mrs.  Thomp- 
son's interest. 

It  is  obvious  that  Judge  Milligan  had  no  doubt  as 
to  the  propriety  of  confirming  the  decree  ratifying  the 
Bilbo  compromise,  except  that  he  doubted  whether  the 
appeal  by  the  two  adult  beneficiaries,  brought  the  cause 
up  as  to  the  minors.  The  decree  was  made,  however, 
over  his  doubts,  and  probably  under  a  belief  that  the 
compromise  was  a  proper  one,  and  it  was  properly  made, 
so  far  as  the  effect  of  the  appeal  by  two  of  the  par- 
ties, is  concerned,  as  we  have  had  more  than  one  oc- 
casion to  hold,  during  the  present  term. 

But,  as  we  infer  from  the  opiDion  of  Judge  Milligan, 
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and  from  the  manner  in  which  the  record  was  presented 
to  the  court,  that  the  question  as  to  the  propriety  or 
validity  of  the  compromise  and  settlement,  was  not  in- 
tended by  the  parties  to  be  passed  upon  by  the  court  on 
the  appeal,  we  feel  that  we  are  not  precluded  from  ex- 
amining now,  the  grounds  on  which  the  compromise  is 
sought  to  be  sustained  on  the  one  side,  and  set  aside  on 
the  other. 

In  this  view  of  the  case,  we  shall  state  the  con- 
clusions at  which  we  have  arrived,  after  a  careful  exam- 
ination of  the  record,  without  elaborating  the  various 
questions  discussed  at  the   bar. 

The  controversy  arose  out  of  the  question,  whether 
Mrs.  Dolan,  at  the  time  of  her  death,  was  seized  of  the 
land  in  controversy,  as  realty;  or  whether  by  her  contract 
with  Bilbo,  it  was  converted  into  personalty.  The  so- 
lution of  this  question  depended  upon  two  other  ques- 
tions; first,  whether  under  the  marriage  agreement  she 
had  the  power  to  sell  the  land;  and  next,  whether  the 
contract  with  Bilbo  was  subsisting  and  valid,  at  the  time 
of  her  death. 

By  reference  to  the  marriage  contract,  it  appears,  that 
^^all  the  real  property  which  she  had  inherited  from  her 
brother,  Jas.  B.  Reynolds,'^  and  all  her  personal  proper- 
ty, "shall  remain  and  enure  to  the  sole  use  and  benefit 
of  the  said  Elizabeth  Reynolds,  subject  to  her  uncon- 
trolled disposition  and  pleasure,  as  much  so  as  if  she 
remained  an  unmarried  woman,"  as  well  as  all  property, 
real,  personal,  and  mixed,  which  may  hereafter  accrue  to 
her,"  "with  the  further  right  of  selling  and  disposing  of 
it  by  her  last  will  and  testament," 
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We  see  no  difficulty  in  arriving  at  the  true  intent 
and  purpose  of  this  contract.  It  was  the  purpose  and 
meaning  of  Mrs.  Dolan,  that  she  would  retain  the  abso- 
lute power  of  disposing  of  all  her  property,  either  by 
selling  or  by  last  will  and  testament,  as  fully  as  if  she 
had  remained  unmarried.  The  language  employed  clearly 
expresses  this  purpose  and  intention.  It  follows,  that 
she  had  the  power  to  sell  the  land  to  Bilbo,  and  if  the 
contract  made  between  them  was  subsisting  and  valid 
at  the  time  of  her  death,  it  was,  in  law,  a  conversion  of 
the   realty  into  personalty. 

Whether  the  contract  was  subsisting  and  valid  at 
the  time  of  her  death,  depended  upon  facts  to  be  estab- 
lished by  proof.  To  induce  the  Chancellor  to  ratify  the 
compromise  and  settlement  between  the  parties,  complain- 
ants have  taken  proof  bearing  upon  these  questions. 
Such  facts  were  proven  as  satisfied  the  Chancellor  that 
there  was  real  doubt  as  to  the  rights  of  the  contesting 
parties,  and  such  doubts  as  rendered  it  a  proper  case,  in 
the  judgment  of  the  Chancellor,  looking  to  the  interests 
of  all  parties,  minors,  as  well  as  adults,  for  the  ratifica- 
tion of  the  compromise  and  settlement.  In  pursuance 
of  the  prayer  of  the  adult  parties,  sanctioned  by  the 
advice  and  counsel  of  their  solicitors,  the  Chancellor 
ratified  and  confirmed  the  contract.  But  now  one  of 
the  adult  parties  who  procured  this  decree  to  be  made 
by  the  Chancellor,  brings  the  case  here  by  writ  of  error, 
for  the  benefit  of  the  minors,  and  insists  that  this  court, 
on  the  same  proof,  and  with  no  further  developments 
of  facts,  should  reverse  the  decree  below,  and  declare 
the  compromise  and  settlement  null  and  void  as   to   the 
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infant  beneficiaries.  It  is  our  duty  to  do  this,  if  the 
proof  fails  to  make  out  such  a  case  of  compromise 
of  doubtful  rights,  as  justifies  the  interposition  of  a 
court  of  equity. 

First,  as  to  the  fact,  whether  the  contract  between  Mrs. 
Dolan  and  Bilbo  was  subsisting  and  in  force  when  she 
died.  On  this  point,  H.  S.  Kimble,  a  witness,  states, 
that  about  the  last  of  January,  1869,  he  drew  up  a 
contract  between  Mr.  and  Mrs.  Dolan,  on  one  side,  and 
Bilbo  on  the  other,  which  was  signed  by  Mr.  Dolan  and 
Bilbo,  and  was  to  be  submitted  to  Mrs.  Dolan,  by  wit- 
ness, for  her  signature,  in  the  event  she  would  consent  to 
substitute  it  for  the  contract  already  executed.  Witness 
says,  that  a  short  time  before  her  death,  he  met  with 
Mrs.  Dolan,  and  mentioned  the  matter  of  the  new  con- 
tract to  her,  when  she  said  she  preferred  the  old  contract 
to  stand.  From  his  conversation  with  her,  witness  was 
of  opinion,  up  to  her  death,  that  the  contract  of  sale  to 
Bilbo  still   subsisted. 

On  the  same  point,  R.  W.  McClure  proved,  that  some- 
time in  April,  1859,  he  visited  Mrs.  Dolan  for  the  pur- 
pose of  buying  the  land  in  controversy.  He  offered  to 
give  her  ?60,000,  paying  $10,000,  in  hand.  She  said  she 
was  sorry  witness  was  too  late;  that  they  had  sold  the 
property  to  a  man  in  Nashville,  and  that  the  papers 
were  signed,  sealed  and  delivered;  that  they  could  do 
nothing  now.  Witness  then  said  to  her,  "When  you 
and  John  die,  what  will  you  do  with  your  large  estate?" 
She  said,  if  she  outlived  Mr.  Dolan,  it  would  be  hers, 
and  if  he  outlived  her,  it  would   be  his."      This  conver- 
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sation  had  reference  to  her   sale  to    Bilbo,  and   occurred 
only  a  few  days  before  her  death 

We  find  nothing  in  the  proof  which  materially  weak- 
ens the  force  of  this  evidence.  So  little,  that  we  are 
forced  to  conclude,  that  in  all  probability,  Mrs.  Dolan 
died  under  the  belief  that  the  land  was  sold  to  Bilbo, 
antl  that  the  proceeds,  after  her  death,  would  belong  to 
her  husband;  and  that  she  had  waived  the  prompt  pay- 
ment of  the  $5,000. 

Next,  as  to  the  validity  of  the  contract  with  Bilbo. 
This  involves  the  question  of  fraud  in  the  procurement 
of  the  contract,  which  has  been  discussed  at  the  bar 
with   much  earnestness. 

It  is  a  singular  fact,  that,  in  the  bill  filed  in  this  ease, 
to  have  the  compromise  ratified  by  the  Chancellor,  it  is 
alleged  that  complainants  had  discovered  that  Bilbo  and 
Dolan  were  in  league  with  each  other,  and  were  acting 
in  concert  for  the  purpose  of '  setting  up  and  enforcing 
the  contract  of  sale  between  Mrs.  Dolan  and  Bilbo,  and 
for  fear  they  might  succeed  and  thereby  cut  complainants 
out  of  the  entire  estate,  complainants  allege  they  agreed 
to  compromise  with  Dolan,  thereby  giving  up  $10,000  of 
their  claim  to  make  sure  of  $50,000.  And  the  fact  of 
such  a  league  between  Dolan  and  Bilbo  is  presented  as 
a  reason  why  they  made  the  compromise  and  why  the 
Chancellor  ought  to  ratify  it.  It  is  urged  as  a  matter  of 
merit,'  in  the  bill,  that,  by  the  compromise  the  suit  of 
Bilbo  was  defeated.  But,  after  the  Chancellor  yielded  to 
the  persuasive  and  convincing  arguments  thus  addressed 
to  him,  and   granted   their  prayer,  and  after   resting  for 
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over  a  year  upon  the  decree  so  procured,  this  court  is 
appealed  to  and  urged  to  reverse  that  decree,  for  the 
same  reason  on  which  the  Chancellor  was  asked  to  make 
it.  It  is  now  argued,  that  Dolan  and  Bilbo  entered  into 
a  fraudulent  league  and  combination  to  obtain  title  to 
the  land  in  controversy,  through  the  contract  between  Mrs. 
Dolan  and  Bilbo,  which,  it  is  insisted,  was  procured  by 
the  fraudulent  league  between  Dolan  and  Bilbo,  aided  by 
James  M.  Davidson,  an  attorney,  who  drew  and  wit- 
nessed the  contract.  This  charge  of  fraud  is  based  upon 
no  newly  discovered  facts,  but  is  sought  to  be  inferred 
from  the  same  proof,  which  was  taken  to  induce  the 
Chancellor  to  ratify  the  compromise. 

The  proof  does  show,  that  when  Bilbo  filed  his  bill 
to  set  up  and  enforce  his  contract,  and  when  the  Chan- 
cellor required  him  to  deposit  the  advance  payment  of 
$5,000,  by  a  given  day,  that  Dolan,  who  was  interested 
largely  in  setting  up  Bilbo's  contract,  agreed  to  assist 
him  in  raising  the  required  amount  We  are  unable  to 
see  any  grounds  for  charging  this  as  a  fraudulent  com- 
bination. They  had  a  common  interest  in  setting  up 
the  contract;  if  it  was  set  uo.  Bilbo  would  get  the  land, 
and  Dolan  the  price  to  be  paid  for  it.  Nor  'do  we  see 
that  it  was  any  evidence  of  fraud,  that  Dolan  took  out 
letters  of  administration  upon  the  estate  of  his  wife. 
That  was  the  only  legal  mode  by  which  he  could  set 
up  his  claim  to  the  proceeds  of  the  land;  and  it  is 
shown  by  the  evidence  of  McClure,  that  Mrs.  Dolan  had 
full  information  as  to  the  legal  effect  of  her  sale  to  Bil- 
bo; she  told  McClure  that  if  her  husband  outlived  her 
he  would  get  it  all. 
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Nor  are  we  able,  after  closely  scrutinizing  the  deposi- 
tion of  James  M.  Davidson,  to  find  in  it  any  grounds 
on  which  he  could  be  implicated  in  a  fraudulent  con- 
spiracy against  Mrs.  Dolan.  He  proves  that  she  en- 
tered into  the  contract,  after  having  been  fully  informed 
as  to  the  terms  and  legal  effect  of  it,  and  that  she  un- 
derstood its  provisions,  was  satisfied  with  them,  and  signed 
the  paper  freely  and  voluntarily.  It  is  shown  that  Bilbo 
was  insolvent,  but  the  terms  of  the  contract  guarded  her 
against  that  by  requiring  $5,000  to  be  paid  in  advance. 
It  is  evident  that  it  was  intended  by  Bilbo  to  be  a 
speculation.  But,  as  far  as  the  facts  are  developed  in 
the  record,  we  see  nothing  on  which  we  are  justified 
in  attributing  fraud  to  Dolan,  Bilbo  or  Davidson. 
What  facts  outside  of  the  record  indicating  fraud  may 
exist,  we  have  no  right  to  know,  nor  has  it  been  sug- 
gested that  any  such  do  exist.  The  proof  falls  so  far 
short  of  showing,  that  the  contract  between  Mrs.  Dolan 
and  Bilbo  was  procured  by  fraud,  that  the  preponder- 
ance in  favor  of  the  fairness  and  validity  of  the  agree- 
ment is  strong  and  decided.  The  greatest  wonder  we 
feel,  after  examing  the  whole  case,  is,  that  Dolan  should 
have  compromised  a  claim  for  $60,000,  resting  on  such 
proof  as  we  find  in  the  record,  for  one-sixth  of  the 
amount.  Looking  to  this  proof,  we  are  unable  to  see 
how  the  Chancellor,  having  a  proper  r^^ard  for  the 
minor  beneficiaries,  could  have  done  anything  else  than 
to  ratify  the  compromise  and  settlement. 

We    have     already    stated    that,   upon    the   death   of 
Elizabeth   Dolan,  her   brother,  Joseph  Reynolds,  claimed 
the  land  in  controversy,  as  her  only  heir.     He  immedi- 
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ately  conveyed  the  same  in  trust  to  T*  W.  King  and 
G.  A.  Harrell,  for  the  use  and  benefit  of  his  own 
family.  Harrell  failing  to  act  as  trustee^  and  doubts 
arising  as  to  the  power  of  King,  the  remaining  trustee^ 
to  go  on  and  execute  the  trusts  of  the  deed,  the  bill 
in  this  case  was  filed  by  King  as  well  as  by  Jos.  Rey- 
nolds and  the  other  adult  beneficiaries,  for  the  purpose 
of  having  the  instructions  and  directions  of  the  Chan- 
cellor in  executing  the  trusts,  and  for  the  additional 
purpose  of  obtaining  the  sanction  of  the  court  to  the 
family  settlement  and  compromise  made  with  Dolan. 
Such  applications  to  Courts  of  Chancery,  by  trustees,  for 
instructions  and  directions,  are  of  every  day  occurrence: 
Story's  Eq.,  §  1267;    Adams'  Eq.,  379. 

The  questions  discussed  at  the  bar,  as  to  the  power  of 
the  Chancellor  to  decree  the  sale  of  lands  belonging  to 
infants,  are  not  properly  involved  in  this  case.  The  power 
to  sell  is  given  in  the  deed  to  the  two  trustees;  and  upon 
the  refusal  of  one  to  serve,  it  was  proper  for  the  remain- 
ing trustee  to  apply  to  a  Court  of  Chancery  for  its  aid  in 
carrying  out  the  provisions  of  the  trust  deed.  The  fact 
that  a  compromise  of  a  doubtful  litigation  had  been  made, 
rendered  it  still  more  necessary  for  the  application  to  the 
Chancellor,  not  only  to  pnKJure  his  sanction  of  the  com- 
promise, but  of  having  an  appropriation  of  a  suflGcient 
amount  of  the  trust  funds  to  satisfy  the  sum  agreed  to  he 
paid  to  Dolan,  for  a  relinquishment  of  his  claim  to  the 
proceeds  of  the  land. 

The  jurisdiction  of  a  court  of  equity  to  enforce  and 

ratify  contracts  for  the  compromise  of  doubtful  rights,  is 

too  well  settled  to  require  to  be  supported  by  authorities. 

In  the  Union  Bank  v.  Geary,  5  Peters,  99,  it  is  said,  that 
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compromises  are  to  be  favored,  whatever  the  nature  of 
the  controversy  compromised.  In  Moore  v.  FilzwcUer,  2 
Randolph,  442,  it  was  said,  ^^whether  the  title  at  the  time 
of  the  contract  was  in  the  appellant  or  appellee,  we  do 
not  deem  it  material  to  inquire.  It  is  safficient,  that  the 
parties  themselves  have  settled  the  question;  and  as  there 
was  no  fraud  or  undue  advantage,  we  would  not  disturb 
it,  even  if  assured  that  the  appellees  had  no  title.'' 

Where  a  doubtful  question  arises,  such  as  a  question 
of  construction  upon  a  will,  it  is  extremely  reasonable  that 
parties  should  terminate  their  differences  by  dividing  the 
stake  between  them,  in  the  proportion  which  may  be 
agreed  upon :  Naylor  v.  Winch,  1  S.  &  S.,  564.  In  Trigg 
V.  Read,  5  Hum.,  545,  Judge  Turley  said :  "  In  the  cases 
of  family  compromises,  all  that  need  be  said  here  is,  that 
agreements  affecting  them  are  upheld  with  a  strong  hand, 
and  an  equity  has  been  administered  in  regard  to  them, 
which  has  not  been  applied  to  agreements  generally,  upon 
the  ground  that  the  honor  and  peace  of  families  make  it 
just  and  proper  to  do  so:    1  Story's  Eq.,  §  132. 

Whenever  a  court  of  Chancery  is  called  upon  to  sanc- 
tion and  enforce  a  contract  of  compromise,  which  involves 
the  rights  and  interests  of  minors,  it  is  bound,  in  the  ex- 
ercise of  its  general  superintendence  and  protective  juris- 
diction over  the  persons  and  property  of  infants,  to  see 
that  their  rights  and  interests  are  not  injuriously  affected 
by  such  contract.  They  must  have  their  day  in  court; 
they  must  be  represented  by  guardians  ad  litem;  the  proof 
must  satisfy  the  conscience  of  the  Chancellor  that  their 
rights  and  interests  are  promoted  and  secured  by  the  com- 
promise«  When  these  requisites  are  complied  with,  it  is 
not  simply  the  right,  but  the  duty  of  the  Chancellor  to 
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uphold  and  enforce  such  compromises;  especially  where 
they  settle  family  disputes^  and  put  an  end  to  litigation 
as  to  doubtful  rights.  If  the  Chancery  Court  could  not 
exercise  its  jurisdiction  for  the  protection  of  the  rights 
and  interests  of  minors  in  such  cases^  the  law  extends  to 
them  less  protection  than  it  extends  to  adults. 

We  are  satisfied  that  the  jurisdiction  of  the  Chancellor 
was  rightfully  and  judiciously  exercised  in  the.  case  before 
US;  and  we  affirm  his  decree. 


A.  J.  McDonald  et  als.  v.  Frances  Kirby  et  als. 

1.  CoNPEDEBATE  Tbeasi^y  Notes.    Sale  for.    Orediiora.    The  fact  that 

land  was  sold  for  Confederate  Treasury  Notes,  does  not  affect  the  valid- 
ity of  the  sale  as  to  creditors  of  the  vendor. 

2.  JuDiciAii  Knowledge.    Belligerent  occupation.    Whether  a  particular 

locality  was  held  hy  one  belligerent,  or  the  other,  at  a  particular  time, 
is  a  question  of  fact  to  be  determined  upon  proof,  not  upon  Judicial 
knowledge. 

3.  Registration.    Not  affected  by  consideration  of  paper.    The  fact  that  a 

paper,  registered  after  the  occupation  of  the  county  by  Federal  author- 
ity, recited  a  Confederate  money  consideration,  does  not  affect  the  va- 
lidity of  the  registration. 

4.  Practice.    Remanding  cause.    That  a  case  has  been  prepared  iu  view 

of  a  course  of  decision  since  reversed,  is  no  ground  for  remanding  the 
cause  for  cumulative  proof  on  points  not  controlling  under  the  former 
holdings. 

5.  Costs.    Changed  on  affirmance.     Decree  reversed  as  to  costs,  though  not 

changed  in  any  other  particulars. 


FROM   SMITH. 


Chancery  Court  at  Carthage,  February  Term,   1867. 
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W.  H.  DeWitt,  Special  Ch.;  Barry,  Ch,,  being  incom- 
petent. 

Jas.  W.  McHbnry,  for  complainants. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  questions  presented  in  this  case  grow  out  ot  an 
effort  on  the  part  of  complainants  in  the  bill  above 
named,  together  with  complainants  in  four  or  five  other 
bills  consolidated  with  it,  to  subject  a  tract  of  land  once 
owned  by  Kirby,  and  sold  to  the  defendant,  Allen,  to  the 
payment  of  debts  due  from  Kirby. 

The  allegations  of  the  bills  are  substantially  the  same. 
They  seek  the  relief  prayed  on  the  ground  that  Kirby 
had  sold  the  tract  of  land  in  controversy,  of  about  490 
acres,  in  Smith  county,  to  defendant,  Allen,  on  December 
1st,  1862,  for  $18,000  in  Confederate  money,  and  that 
Allen  had  gone  into  possession  of  said  land,  taking  a  bond 
for  title  from  the  said  Kirby  of  that  date,  which  was  duly 
probated  and  registered  on  August  7th,  1865;  and  that 
said  bond  showed  on  its  face  the  consideration  to  be  Con- 
federate money. 

They  charge  that  Confederate  money  being  the  only 
consideration  that  passed  between  the  parties,  "the  trade 
was  illegal  and  void,  and  is  a  fraud  upon  the  creditors 
of  defendant,  Kirby,  and  has  been  a  hindrance  and  delay 
upon  their  rights  as  creditors,  as  defendant,  Kirby,  has 
no  other  property  liable  to  the  payment  of  the  debts  of 
his  creditors." 

They  then  allege,  "  that  the  above  trade  was  made  after 
the  Federal  authorities  occupied  the  country;   and  that  it 
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was  contrary  to  orders  apon  the  subject  of  using  Confed- 
erate money;  and  such  trades  are  contrary  to  public 
policy/' 

Upon  these  two  allegations^  and  the  law  and  facts  in- 
volved in  them,  the  decision  of  this  case  must  turn.  The 
case  has  been  argued  with  marked  ability  and  zeal  on 
both  sides. 

We  hold,  distinctly,  that  a  sale  of  property  for  Confed- 
erate money,  whether  it  be  a  horse  or  a  princely  estate,  is 
not,  by  reason  of  that  fact  alone,  fraudulent  and  void,  as 
against  creditors. 

In  view  of  our  repeated  adjudications  on  the  question 
of  Confederate  money  as  a  consideration  for  a  contract, 
and  as  entering  into  the  private  contracts  of  individuals, 
during  the  time  it  was  in  circulation  as  the  currency  of 
the  States  engaged  in  the  rebellion,  no  other  conclusion 
could  be  arrived  at.  Indeed,  this  point  is  not  now  very 
seriously  pressed  upon  us  by  complainant's  counsel. 

The  other  question  presented  is,  that  the  trade  was 
made  after  the  occupation  of  the  country  by  the  Federal 
authorities,  and  was,  therefore,  void,  as  being  against  the 
policy  of  the  government  in  possession  at. the  time. 

This  allegation  is  distinctly  made  in  the  bill,  the  de- 
fendants are  required  to  answer  it,  and  that  under  oath, 
there  being  no  waiver  of  the  oath  in  the  bill. 

The  answer  of  the  defendant,  Allen,  to  this  allegation, 
Kirby  not  answering,  (the  bill  being  taken  for  confessed 
against  him,)  is,  that,  at  the  time  of  the  purchase  of  the 
land,  all  the  south  side  of  the  Cumberland  river,  in  Smith 
county,  was  in  the  Confederate  lines,  and  that  Confederate 
money  was  recognized  as  the  currency  of  the  country,  and 
39 
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that  Confederate  money  was  of  equal  value  to  any  other 
money  in  circulation. 

The  only  testimony  on  this  question  in  the  record,  that 
is,  as  to  the  occupation  of  the  country,  is  the  deposition 
of  G.  W.  Catron,  taken  by  defendants.  In  his  cross- 
examination,  he  states,  ^^that  the  country  about  Kirby's 
was  in  the  possession  of  the  Confederates,  up  to  about 
March,  1863.  Up  to  that  time,  Confederate  money  was 
current,  and  the  principal  money  in  circulation." 

So  far  as  the  testimony  goes,  the  fact  is  distinctly 
proven,  that  the  country  where  the  land  lay,  so  far  from 
being  occupied  by  the  Federal  authorities,  was  occupied 
by  the  other  contending  party,  or  at  any  rate  held  by  that 
party,  and  therefore,  no  orders  of  the  Federal  military  au- 
thorities would  be  operative  to  vitiate  the  contract. 

It  is  most  earnestly  maintained,  however,  that  the 
court  can  take  judicial  cognizance  of  the  fact,  as  a  matter 
of  general  history,  that  the  county  of  Smith  was  in  Fed- 
eral occupation  and  under  Federal  control  from  the  fall 
of  the  City  of  Nashville;  and  that  all  Middle  Tennessee 
had  been  restored  to  the  rule  of  the  Federal  Government 
early  in  1862;  and  that  the  Confederate  occupation  at 
the  time  was  but  a  temporary  occupation  by  a  military 
force;  and  that  such  occupation  could  not  displace  the 
power  of  the  Federal  Government,  but  that  the  character 
of  the  country  continued  Federal  territory,  notwithstand- 
ing this   temporary   occupation  by  the  Confederate  forces. 

On  this  question,  it  will  be  seen,  from  the  all^ations 
of  the  bill  itself,  that  nothing  more  is  claimed,  or  charg- 
ed, than  a  military  occupation  of  the  country  at  the  time 
of  the  trade,  as  the  illegality  of  the  contract  is  predicated 
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on  the  fact  alleged  "that  it  was  contrary  to  orders  upon 
the  subject  of  using  Confederate  money/^  and  such  trades 
are  contrary  to  public  policy. 

Now  we  know  that  orders  are  issued  by  military  coni- 
manderS;  and  were  in  fact,  as  we  may  assume^  issued  in 
many  cases  for  the  regulation  of  districts  of  country  occu- 
pied by  either  one  of  the  belligerents.  In  this  view  of 
the  case,  the  express  denial  of  the  answer,  without  the 
evidence  of  Catron,  would  be  conclusive  of  the  matter 
put  in  issue  by  the  bill  and  denial  of  the  answer. 

However  extended  may  be  the  modern  doctrine  of 
judicial  knowledge,  this  court  does  not  nor  can  it  take 
judicial  cognizance  of  the  extent  of  military  occupation  of 
the  State  of  Tennessee  by  either  belligerent  while  that 
occupation  was  being  contested,  whatever  we  might  hold 
on  the  question  afler  the  contest  ceased,  and  but  one 
party  occupied  the  country  and  permanently  maintained 
that  occupation. 

There  is  no  need  for  judicial  cognizance  where  the 
facts  are  so  recent  as  scarcely  to  have  as  yet  passed 
into  the  domain  of  history,  and  are  so  readily  suscep- 
tible of  proof.  And  being  of  so  uncertain  a  character 
in  their  very  nature,  based  on  the  movements  of  armies 
however  large,  we  do  not  think  they  come  within  the 
established  rules  of  law  on  this  question. 

The  rule  is  thus  stated  by  Justice  Selden,  in  de^^ 
livering  a  very  able  and  instructive  opinion  on  the 
question  in  the  Court  of  Appeals  of  New  York: 
"There  are,  no  doubt,  cases  in  which  courts,  upon 
questions  address<Hl  to  them,  may  take  judicial  notice 
of  matters  of   general    history   and  of    public  and   uni- 
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versal  notoriety,  which  admit  of  no  dispute/'  and  that 
such  evidence  is  only  admissible  to  prove  facts  of  a 
general  and  public  nature,  not  those  which  concern  in- 
dividuals or  mere  local  communities:  JHcEtnnony,  Bliss, 
21  New  York  Reports,  214,  216. 

Within  these  principles,  which  we  hold  to  be  the 
law  on  the  subject,  we  think  it  clear  that  we  can  not 
decide  the  question  of  fact  raised  by  the  pleadings,  of 
military  occupation  of  the  country,  except  upon  the 
proof  in  the  case,  and  that  taken  in  connection  with 
the  answer  of  defendant  Allen,  is  conclusive  in  favor 
of  defendant. 

It  has  been  urged  that  we  can  not  treat  the  title 
bond  as  a  registered  paper,  because  it  shows  on  its  face 
that  it  was  for  Confederate  money,  and  was  only  reg- 
istered in  1865,  when  Tennessee  was  certainly  not  one 
of  the  Confederate  States  or  in  Confederate  occupation. 

We  need*  only  say,  that  the  consideration  of  the  bond 
can  have  no  effect  on  its  registration,  nor  in  any  way 
affect  the  validity  of  the  registration. 

If  the  paper  was  valid  when  made,  registration 
simply  serves  to  fix  notice  of  the  contract  as  against 
creditors  of  the  vendor,  but  neither  makes  nor  unmakes 
the  contract  If  the  contract  was  valid  when  made, 
it  gave  notice  of  a  valid  contract;  if  void,  then  of  a 
void  contract;  but  had  no  effect  either  way  in  making 
the  contract  either  valid  or  vOid,  except,  that  without 
registration,  the  creditor  might  have  overridden  the 
claim  of  the  vendee;  with  it,  the  vendee  could  main- 
tain  his  right  under  the  contract. 

It  is  very  earnestly  insisted,  that,  as  this  case  was 
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prepared  in  view  of  a  series  of  decisions  of  our  pre- 
decessors^ holding  contrary  views  on  the  snbject  of 
Confederate  money^  from  what  is  now  held;  the  case 
should  be  remanded  to  the  court  below,  in  order  that 
the  parties  might  take  proof  on  the  question  of  Fede- 
ral occupation,  and  as  to  when  the  contract  was  in 
fact  made. 

We  can  see  no  grounds  on  which  we  could  do  this, 
even  though  a  mere  meritorious  case  was  before  us. 
But  we  can  see  satisfactorily,  that  the  equity  of  the 
case  has  been  reached.  The  proof  shows,  that  the 
money  received  by  Kirby  for  this  land,  has,  except  a 
small  amount,  gone  to  the  payment  of  his  debts,  either 
directly  or  by  having  been  invested  in  other  lands; 
that  Confederate  money  at  the  time,  was  about  of  equal 
value  (if  not  fully  so)  to  any  other  paper  currency  in 
circulation  in  the  country.  We  see  no  evidence  of  the 
slightest  bad  &ith  on  the  part  of  Allen,  the  purchaser, 
nor  in  fact  is  any  alleged,  further  than  the  purchase 
of  the  land,  and  payment  for  it,  according  to  his  con- 
tract,  in   Confederate  money. 

The  Chancellor  dismissed  the  bills  of  complainants, 
but   taxed   Francis  Kirby   and  Allen,  with  the  costs. 

We  affirm  his  decree,  except  as  to  taxation  of  costs. 
Complainants  will  each  pay  the  costs  incurred  in  ref- 
erence to  their  respective  bills  in  the  court  below,  and 
will  jointly  with  their  sureties  in  their  appeal  bond 
pay  the  costs  of  this  court. 
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John  S.  Fulton  et  oh.  v.  John  M.  Davidson  et  aU. 

1.  Chancery  Sale.    Bill  to  sell  to  pay  debts  and  partition.    A  bill  to  sell 

land  and  slaves  to  pay  debts,  and  for  distribution,  may  be  maintained 
upon  the  ground  of  necessity  to  sell  for  partition  and  distribution, 
though  the  case  made  for  necessity  to  pay  debts  wholly  fail. 

2.  Administration.    Equitable  assets.    Slaves.    From  the  time  it  was  held 

by  the  Supreme  Court  that  slaves  passed  to  the  distributees,  and  not  to 
the  executors,  it  resulted  that  they  became  equitable  assets. 

3.  Same.    Same.    Liability  of  joint  executors.    Executors  are  not  jointly  li- 

able upon  their  joint  bond  for  the  administration  of  equitable  aasets 
coming  to  the  hands  of  one  of  them. 

4.  Executor.     When  he  acts  as  such.     }V%en  as  a  receiver.    An  executor  ap- 

pointed by  a  court  to  sell  lands  and  slaves,  or  to  receive  the  proceeds, 
acts  as  commissioner  and  receiver,  and  not  as  executor,  and  is  not  lia- 
ble upon  his  bond  as  executor.  One  executor  is  not  liable  for  the  act 
of  a  joint  executor  in  relation  to  such  fund,  unless  he  concur  in  the  act. 

5.  Same.    Same.    Joint  receipt.    Solicitor  drawing  entry  not  estopped.    The 

fact  that  one  executor  was  the  solicitor  who  drew  the  order  in  a  cause 
directing  such  a  fund  to  be  paid  to  the  executors,  and  reciting  that  it 
was  so  paid,  would  not  render  him  liable  for  the  receipt  of  the  moneys 
by  the  other  executor.  Nor  would  it  estop  him  from  showing  that  the 
moneys  were  in  fact  received  by  the  other  executor;  and  the  facts  be- 
ing shown  by  the  receipts  filed  with  and  made  part  of  the  decree,  he 
was  exonerated. 

6.  Same.     3fi8take  as  to  effect  of  order.    That  the  court  making  the  order 

probably  misapprehends  the  character  in  which  a  person  receives  a 
fund,  and  that  he  himself  does  so,  and  carries  it  into  his  settlement  as 
executor,  instead  of  accounting  with  the  court  from  which  he  received 
it,  can  not  control  the  legal  effect  of  the  facts  and  make  a  receipt  by 
him,  of  funds  arising  from  a  sale,  under  decree,  not  directed  by  the 
will,  an  executorial  act. 

7.  Same.  Act  of  1838,  c  111,  s.  18.    Ttust  must  be  by  wUL    To  render  execu- 

tors and  their  sureties  liable  for  the  administration  of  a  trust  under  the 
act  of  1838,  c  111,  s.  18.  The  trusts  must  arise  under  the  will;  noc 
be  imposed  by  the  act  of  a  court.^ 

'See  Lester  v.  Vicky  2  HeL^.,  476,  and  Porter  v.  Moores,  post. 
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8.  Trustee.    Interest,    The  holding  of  a  fund  probably  required  for  the 

payment  of  debts,  will  not  charge  a  trustee  with  interest,  in  the  absence 
of  any  proof  that  the  fund  was  used  for  the  profit  of  the  trustee. 

Case  cited:   WiUiams  v.  Tumey,  7  Yer.,  172,  213. 

9.  ExECUTOB.    LiabUUyfor  reiiis.    Executors  charged  by  the  will  to  make 

a  crop  on  the  testator's  lands  for  one  year  after  his  death,  are  not  re- 
sponsible  for  the  management  of  the  real  estate  after  that  period,  ex- 
cept so  far  as  they  assume  control  or  receive  rents. 

10.  Chanceby  Sale.     Purehfuer.     Loss  on  re-sale,    A  party  buying  lands 

at  a  Chancery  sale,  and  failing  to  pay  according  to  the  terms  of  sale,  is 
liable  on  a  re-sale  to  the  payment  of  any  deficiency  in  price. 

11.  SoLiciTOB,  MinarSj  Complainants  in  hUl  to  sell  land;  Pwrchasers  at 
scdej  not  subject  to  release.  A  solicitor  who  filed  a  bill  for  sale  of  land, 
joining  minors  as  complainants,  before  the  decision  of  Davidson  v. 
BowdcTij  5  Sneed,  129,  did  not  forfeit  his  right  to  compensation,  or  in- 
cur any  liability,  for  the  reason  that  purchasers  at  the  sale  were  re- 
leased by  the  court.  It  was  error  for  the  court  to  release  the  purchas- 
ers on  their  motion. 

Cases  cited:  Elliott  v.  CbcAmn,  2  Sneed,  468;  Cheek  v.  Wheatly^S  Sneed, 
494;   WincJtester  v.  Winchester,  1  Head,  462. 

12.  Supreme  Coubt.  Decree.  Bemand  for  amendment.  Where  a  cause 
was  brought  to  the  Supreme  Court  by  purchasers  under  a  decree,  to  have 
it  reversed  because  infants  were  made  complainants,  instead  of  being 
made  defendants,  and  the  court  remanded  the  cause  for  amendment  and 
further  proceedings,  whereupon  the  court  below  released  the  purchas- 
ers and  made  a  new  sale,  this  was  held  erroneous.  The  position  of  the 
infants  should  have  been  changed,  and  the  sales  confirmed. 

13.  SouciTOB.  Executor  may  claim  compensation  as.  An  executor  who  is 
a  solicitor,  may  claim  solicitor's  fees,  as  well  as  compensation  as  execu- 
tor, if  he  perform  the  office  of  both. 

14.  Chajncery  Sale.  Allowance  to  Commissioner,  Considei'utions  which  af- 
fect, A  commissioner  having  made  one  sale,  when  the  compensation 
allowed  by  law  was  inadequate — on  a  re-sale  the  court  allowed,  the 
law  having  been  changed,  a  more  liberal  compensation  on  account  of 
the  insufficiency  of  the  other  allowance. 

15.  Same.  Same.  Change  of  law  pending  service.  The  rate  of  compensation 
being  charged  after  a  sale,  but  before  collection  of  notes,  etc.,  the  court 
below  allowed  the  higher  rate,  and  the  Supreme  Court  refused  to  dis- 
turb it. 

16.  Trustee.    Loan  contrary  to  order,    A  commissioner  for  sale  of  lands 

and  slaves,  being  appointed  a  trustee  for  infants,  with  directions  to  loan 
out  the  funds  arising  from  the  sale  belonging  to  them,  on  good  securi- 
ty, having  loaned  the  fund  without  security,  to  a  person  then  solvent, 
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was  held  liable  for  the  loss  of  the  fund  bj  the  subsequent  insoWencj  of 
the  borrower.  But  the  borrower  having  furnished  necessaries  to  the 
minor  beneficiaries,  the  trustee  was  allowed  the  benefit  of  the  credit 
arising  therefrom. 

17.  Afpbopjuatioh  of  Cbedits.  The  share,  as  heir  and  distributee  of  an 
executor,  in  an  estate,  to  which  he  was  indebted  for  land  bought,  with 
security,  and  also  for  funds  held  as  executor  and  receiver,  applied  hj 
the  court  in  discharge  of  the  first  named  indebtedness. 

Case  cited:  Btusey  v.  OarU,  10  Hum., 238. 


FROM   LINCOLN. 


Chancery  Court  at  Fayetteville.  Decree  at  October 
Term,  1868,  pronounced  by  John  P.  Steele,  Ch. 

A.  S.  Mabks,  for  the  legatees,  submitted  the  following 
propositions  and  authorities,  with  an  argument: 

First — ^As  to  the  rents,  the  Executors  were  the  Beceivers 
of  the  court;  and  they  are  estopped  from  denying  it. 

Second — The  executors  were  a  legal  unit  under  the 
statutes  and  their  bond.  The  slaves  were  legal  assets,  and 
embraced  in  their  bond.  See  Ross  v.  Wharton,  10  Yer., 
190;  \Rughlett  v.  HughleU,  6  Hum.,  453;  Torbett  v.  Me- 
Reynolds,  4  Hum.,  215;  Kincaid  v.  Rogers,  10  Hum.,  83; 
Bell  V.  Speight,  11  Hum.,  451;  Cheek  v.  WhecUly,  3  Sneed, 
484;  Cornell  v.  Cornell,  2  J.  J.  Marshal,  195;  Gh^aden  v. 
Oraden,  1  McMullin's  Ch.,  410;  Torbett's  case,  1  Heis., 
107? 

Third — But  if  not,  bonds  were  taken  in  the  Chancery 
Court,  and  if  not,  there  is  an  estoppel.  See  Decherd  v. 
Blanton,  3  Sneed,  373;  Strong  v.  Harris,  3  Hum.,  451; 
House  V.  Wakefield,  2  Cold.,  325;  Whitney  v.  Belden,  4 
Paige  Ch.  R.,  140;    IHd,  273, 
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Fourth — Farquharson  \dUobeyed  the  orders  of  the 
court,  whereby  the  fund  in  his  bands  was  lost,  and  there- 
fore he  must  account  for  it,  and  can  have  no  compensa- 
tion;  and  this  is  so  upon  well  settled  principles. 

Fifth — Farquharson  can  have  no  more  than  J 100 
commissions.  See  Act  of  1842,  Nicholson's  Sup.,  p.  63; 
Code,  §§  4561,  4552,  4553,  4554;  Woodward  v.  Williams, 
11  Hum.,  323;  5  Sneed,  67,  and  the  authority  there  re- 
ferred to  in  2  Sneed ;   1  Yer.,  261;  Martin  &  Yerger,  168. 

James  W.  Newman,  for  the  same  parties,  submitted 
the  following,  with  an  argument. 

The  surviving  executors  are  jointly  liable  with  John 
S.  Fulton,  on  their  joint  bond,  for  the  $12,800  rents, 
$2,303.41  negro  hire,  and  the  $10,000  paid  John  S.  Fulton, 
part  proceeds  of  sale  of  negroes  under  the  Act  of  1837-8, 
c.  Ill,  §  18.  HughkU  v.  HughleU,  5  Hum.,  453;  Lester 
V.  Vick,  2  Heis.,  476. 

The  surviving  executors  are  liable  as  trustees  for  the 
rents,  negro  hire,  and  $10,000  paid  John  S.  Fulton:  10 
Yer.,  270;  2  Swan,  377;  5  Johns.  Ch.  R.,  287. 

They  are  joivtly  liable  for  these  funds,  because  they 
were  paid  over  to  John  S.  Fulton  '*by  their  ojct,  direo^ 
tion  and  agreement:'*  2  Swan,  287;*  10  Yer.,  270,  bottom 
of  page;  5  Johns.  Ch.  R.,  287;  2  Story's  Eq.  Jur.,  524, 
525,  n.  1. 

They  are  jointly  liable,  because  of  the  private  agree- 
ment that  John  S.  Fulton  was  to  have  control  of  the 
money  matters.  Bright  of  the  law  business,  and  McDonald 
of  the  farming  operations.     Hill  on  Trustees,  441. 


^Si4s,  but  probably,  377. 
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They  are  jointly  liable  for  neglect  to  look  into  Fulton's 
settlement^  and  institute  suit^  if  necessary:  Hill  on  Trus* 
tees,  441. 

They  are  jointly  liable^  because  they  were  induced  to 
place  the  $10,000  in  the  hands  of  John  S.  Fulton,  on  the 
assumption  that  it  was  needed  to  pay  debts,  which  as- 
sumption turned  out  to  be  untrue:  Hill  on  Trustees,  440, 
441. 

They  are  jointly  liable,  because  the  trust  accepted  by 
them  was  a  diredory^  as  well  as  discretionary  trust:  10 
Yer.,  269;    2  Swan,  374. 

They  are  also  liable  for  interest  simple,  if  not  com- 
pound. See  10  Yerger,  169;  7  Yerger,  213;  2  Wil- 
liams  on   Executors,   1105,    1109,    1137. 

Gen.  Bright  and  John  S.  Fulton  can  not  receive 
compensation  both  as  eoseciUors  and  aUomeySy  they  occu- 
pying ^'a  double  fdudary  position  with  regard  to  the 
subject  matter"  of  the  trust  fund:  Robinson  v.  Petit, 
2  White  &  Tudor's  Lead.  Gas.  in  Eq.,  Part  1,  pp.  353, 
378. 

They  cau  not  receive  any  compensation  as  execu- 
tor or  attorney,  because  of  their  gross  neglect  and  un- 
skillfulness.  See  authority  last  cited,  pp.  354,  360,  and 
361. 

No  compensation  is  allowed  executors  when  they 
fail  to  make  settlements,  and  when  they  use  some,  and 
permit  other  portions  of  the  trust  funds  to  be  wasted: 
Am.  Ch.  Digest,  425;  Williams  on  Ex'rs.,  1574,  note 
at  bottom  of   page. 

Trustees,  are  to  be  allowed  liberal  compensation  when 
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they    discharge  their    duties   faithfully,    but    not    other- 
wise:      Coffee  V.   Ruffin,   4   Cold.,  524. 

The  allowance  by  the  Chancellor  to  Gen.  Bright  of 
$3,500,  was  grossly  excessive:  Planters^  Bank  v.  Horn-- 
berger,  4  Cold.,   532. 

The   compensation   and   fees   allowed    R.   Farquharson, 
Clerk    and    Master,   are  unwarranted    by   law:      Act    of 
1842,   91,  Nich.    Sup.,   63;    Code  4552;     Woodward  v. 
Williams,  11  Hum.,  323. 

The  Clerk  and  Master  is  entitled  to  no  compensa- 
tion for  his  services,  because  of  his  failure  to  obey 
the  orders  made  upon  him  in  this  cause:  Code,  4471 
to    4474;   Slst    Ch.   Rule    Code,   p.    984. 

The  Clerk  and  Master,  Farquharson,  is  not  entitled 
to  the  $1,500  compensation  for  services  in  managing 
the  minors'  funds  as  trustee.  The  trust  was  jmrely 
directory;  and  when  a  directory  trust  is  violated,  no 
compensation  is  allowed:  2  White  &  Tudor*s  Lead. 
Cas.,  part  1,  top  p.,   359,   360. 

J.  D.  Wade,  with  them,  cited  on  the  effect  of  a 
joint  bond:  W'ms  on  Ex'rs,  447  n.,  811  n.,  15  n.,  30  n; 
3   Hals.   C.  R.,  557,  5  Hum.,  453,  463,   10   Yer.,    263. 

Agreement  of  executors  to  divide  duties:  Sto.  £q. 
Jur.,  §§  1280,  to  1284;  W'ms  on  Ex'rs,  1529  n.,  1530, 
n.,    1547,   n., 

Drawing  decree  by  co-executor  amounts  to  consent: 
Sto.  Eq.  Jur.,  1280,  1284;  W 'ms  on  Ex'rs,  1548,  1559, 
el  seq. 

For  what  assets  executors  are  liable  on  their  bond: 
Sto.     Eq.    Jur.,    §§    551,    552,   552a;   Sto.     Eq.     PL,    § 
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163;  Wms  on  Ex's,  1718  n.;  Act  of  1837-38;— Beavan, 

398;    2    Lead.   Gas.    Eq.,    72    n.;   Code  ;  1   Sneed, 

365;  Stat.   5,  Geo.  2. 

Executors  not  entitled  to  compensation  until  they 
have  completed  the  administration:  Wms  on  Ex'rs, 
1575  n.,  19  Ala.,  438;  4  Grattan,  293.  Compensa- 
tion not  allowed  in  a  double  aspect:  4  Edw.  Ch., 
284;   W'ms  on   Ex'rs,  1575,    1577   n.,   1581  n. 

Solicitor  forfeits  fee  by  want  of  skill,  &c.  Only 
represented  adults:  5  Paige,  Ch.  62;  Act  of  1837-8; 
1  Swan,  75.  Fulton^s  interest  ought  not  to  go  in 
satisfaction  of  his  dtvastavUf  but  his  purchases:  Sto. 
Eq.  Jur.,  §§  412,  423,  424;  Wms  on  Ex'rs,  1766, 
796,  798,  800,   801    n.,   819,   1471,   1700,   1710. 

BoYLES,  BuBNAM  &  Thomas,  for  the  administrator  of 
John  S.  Fulton,  insisted  that  as  to  the  real  estate,  as  the 
same  was  not  by  the  will  vested  in  the  executors,  the 
order  of  the  court  authorizing  them  to  rent  out  the  land, 
could  not  put  a  duty  upon  them  as  executors,  but  as  trus- 
tees only:     2  Redf.  on  Wills,  120. 

The  accounts  kept  by  a  trustee  evidence  for  him:  Ot- 
good  v.  Franklin,  2  J.  C.  R.,  2. 

A  trustee  is  only  liable  to  pay  interest  when  he  has 
used  the  fund  or  made  interest,  or  by  fraud  or  negligence 
has  failed  to  make  it:  2  W'ms  on  Ex'rs,  5  Am.  ed.,  1670; 
and  n.  1;  KeUar^B  Ex^rs  v.  Beeler,  5  Monroe,  578;  Hall  v. 
Sims,  2  J.  J.  Marshall,  572;  Oldham  v.  Collins,  lb.,  50; 
Quinn  v.  Stockton,  2  Litt.,  344;  1  Barb.  &  Har.  Eq.  Big., 
515;    Cavendish  v.  Fleming,  3  Munf.,  198;   Sparhawk  v. 
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Buel,  9  Verm.,  41;  Ouerstred  v.  Potts,  4  Dana.,  138;  Spruill 
V.  Cannon,  2  Dev.  &  Bat.,  400;  McNair  v.  Ragland,  1 
Dev.  Eq.,  516. 

J.  B.  Lamb  and  John  C.  Brown,  for  John  M.  Bright, 
cited  and  commented  upon  the  following  authorities: 

As  to  liability  of  co-executors  for  the  acts  and  de- 
faults of  each  other:  Hughlett  v.  Hughlett,  5  Hum.,  453; 
2  Wms  on  Ex'rs,  5  Am.  ed.,  1652-3;  Deaderick  v.  Cantrell, 
10  Yer.,  268,  273;  Sutherland  v.  Bush,  7  John.  Ch.,  22; 
Ochiltree  v.  Wright,  1  Dev.  &  Bat.,  336,  341;  WUliama 
V.  Maitland,  1  Iredell,  93;  Johnson  v.  Johnson,  2  Hill's 
Ch.,  293;  Clarh  v.  Clark,  8  Paige,  153;  McNair  v.  Rag- 
land,  1  Dev.  Eq.,  153;  5  Johns.  Ch.,  296;  4  Johns.  Ch.,  629; 
6  Johns.  Ch.,  16;  6  Johns.  Ch.,  452;  7  Johns.  Ch.,  22;  5 
Johns.  Ch.,  28;  4  Barb.  &  Har.  Dig.,  196;  1  Barb.  &  Har. 
Dig.,  511;  White  &  Tudor's  Leading  Cases,  part  2nd,  292, 
280,  306;  4  Vesej,  596;  2  Vesey,  678;  4  Vesey,  688;  11 
Vesey,  252,  333;  12  U.  S.  Sup.  Ct.  Rep.,  Curtis'  ed.,  234. 

To  constitute  a  devastavit,  the  acts  of  an  executor  must 
be  tortious:  7  Yer.,  172-3;  2  Wms  on  Ex'rs,  3  Am.  ed., 
top  p.  1530,  1531,  1533;  2  Wms  on  Ex'rs,  5  Am.  ed.,  top 
p.  1629;  lb.,  1638,  1639;  1  Iredell's  Ch.,  92;  2  Dev.  Ch., 
488;   2  Dev.  &  Bat.  Ch.,  442. 

Insisted  that  these  authorities  support  the  following 
propositions,  as  the  law  applicable  to  this  case: 

1st.  Each  executor  must  account  for  the  assets  which 
come  into  his  own  hands. 

2nd.  To  render  an  executor  liable  for  a  devaMavU,  his 
conduct  must  be  shown  to  be  tortioiu,  as  by  squandering 
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the  assets  himself,  or  permitting  them  to  be  lost  bv  gross 
neglect. 

3rd.  To  hold  one  executor  liable  for  the  devaslavU  of 
his  co-executor,  it  must  appear  that  he  contributed  to  it 
in  some  way,  or  made  the  act  of  devastavit  his  own  by 
consent  given  to  it. 

As  to  receivers,  they  cited :  Waters  v.  Carroll^  9  Yer., 
102,  107,  109;  WhUesides  v.  Lafferty,  3  Hum.,  150,  Pre- 
sumed to  keep  correct  accounts:  Ochiltree  v.  Wrighty  1 
Dev.  &  Bat.  Eq.,  341--2;  Osgood  v.  Franklin,  2  Johns.  Ch. 
R.,  26;    1  Dev.  Eq.,  528. 

As  to  charging  executors  and  trustees  with  interest, 
they  cited:    2  Wms  on  Ex'rs,  5  Am.  ed.,  1670,  and  notes; 

2  J.  J.  Marshall,  512;  4  J.  J.  Marshall,  50;  2  Litt.,  344;  5 
Monroe,  578;  1  Barb.  &  Har.  Dig.,  514,  515;  1  Dev.  Eq., 
624,  525. 

As  to  practice  and  pleading:  3  Hay.,  36;  3  Head,  675; 

5  Hum.,  428,  435;  2  Head,  543;  1  Cold.,  170. 

As  to  attorney's  fees:    Nevman  v.  Washington,  Mart. 

6  Yer.,  80,  81. 

As  to  Bright's  right  to  a  lien  upon  John  S.  Fulton^s 
interest  in  the  estate:  13  Eng.  L.  &  Eq.,  26;  Towles  v. 
Towles,  1  Head,  601;  19  Johns. 

John  C.  Brown  also  presented  an  elaborate  argument 
for  R.  Farquharson,  commissioner.  On  his  liability  to 
pay  interest,  he  cited  the  32d  Chancery  Rule;  Code,  4475. 

Insisted  that  though  Farquharson  had  not  appealed, 
yet  he  was  entitled  to  assign  errors  in  the  decrees,  and 
have  his  compensation  enlarged,  citing  Maskall  v,  Maskall, 

3  Sneed,  208;  11  Hum.,  389;   5  Hum.,  26,  36. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  questions  to  be  decided  in  this  cause,  arise  out  of 
the  administration  of  the  estate  of  the  late  James  Fulton. 
He  died  in  Lincoln  county,  on  the  15th  of  February, 
1856,  having  made  his  will  in  1843,  which  was  materially 
altered  by  a  codicil  executed  only  three  days  before  his 
death.  He  was  seized  and  possessed  a  large  estate,  con- 
sisting of  lands,  slaves  and  other  personal  property.  He 
appointed  John  M.  Bright,  John  S.  Fulton  and  Robert 
A.  McDonald,  to  execute  his  will.  They  accepted  the 
trust,  proved  the  will,  were  qualified,  and  executed  a  joint 
bond,  with  securities,  for  the  proper  discharge  of  their 
duties. 

The  lands  and  slaves  were  sold,  under  decrees  in  the 
Chancery  Court,  yielding  about  one  hundred  and  thirty 
thousand  dollars.  But  of  this  amount,  it  is  alleged  that 
about  twenty-seven  thousand  dollars  have  been  lost  to 
the  legatees  and  devisees,  and  thai  two  of  the  executors, 
John  M.  Bright  and  John  8,  Fulton,  and  the  Clerk  and 
Master,  Robert  Farquharson,  should  b^  held  responsible 
for  the  loss. 

The  several  questions  in  litigation  between  the  parties, 
are  raised  upon  numerous  exceptions  to  the  report  of  a 
special  commissioner,  who  was  appointed  with  plenary 
powers,  to  take  proof  and  report  upon  all  the  matters 
contested  between  the  parties.  We  deem  it  unnecessary 
to  allude  in  detail  to  the  exceptions  taken  to  the  report 
of  the  commissioner,  on  both  sides,  as  we  are  satisfied  that 
there  are  a  few  principles  of  law  which  must  control  the 
result. 
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We  deem  it  proper  to  remark^  that  we  find  nothing 
in  the  record  which  creates  the  slightest  doubt  as  to  the 
entire  integrity  and  good  faith  of  all  the  parties  involved 
in  the  litigation.  There  is  no  reason  to  believe  that 
there  would  have  been  either  loss  to  the  estate,  or  liti- 
gation among  the  legatees,  but  for  the  public  events  which 
suspended  the  final  settlement  of  the  administration,  and 
which  resulted  in  the  death  of  one  of  the  executors,  who 
had  special  charge  of  the  financial  department  of  the  trust. 

It  is  one  of  those  cases  in  which  a  court  of  equity  is 
called  upon  to  apply  the  principles  which  must  determine 
where  a  loss  is  to  fall,  where  neither  fraud  nor  bad  faith 
can  be  attributed  to  either  party. 

It  is  not  controverted,  that  when  John  S.  Fulton  made 
his  last  settlement,  prior  to  entering  into  the  military  ser- 
vice in  which  he  lost  his  life,  he  had  in  his  hands  a  con- 
siderable amount  of  the  funds  of  the  estate.  Nor  is  it 
disputed,  that  he  died  with  this  amount  unpaid  and  un- 
accounted for. 

The  controversy  is,  whether  John  M.  Bright,  as  his 
co-executor,  is  responsible  to  the  estate  for  the  amount 
so  unaccounted  for.  The  determination  of  this  question 
depends  upon  the  character  of  the  trust  assumed  by  the 
executors,  the  circumstances  under  which  the  funds  came 
into  the  hands  of  John  S.  Fulton,  and  the  connection 
which  John  M.  Bright  had  with  the  receipt  of  the  funds 
by  John  S.  Fulton. 

When  John  M.  Bright,  John  S.  Fulton  and  Robert  A. 
McDonald  were  qualified  as  the  executors  of  James  Ful- 
ton, they  undertook  the  execution  of  his  last  will  and 
testament.       By  their   bond,  they  gave    security  for    the 
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faithful  execution  of  the  trust.  Whatever  duties  or  trusts 
were  devolved  upon  them  by  the  terms  of  the  will,  they 
undertook  faithfully  to  discharge.  For.  the  duties  and 
trusts  which  they  assumed,  we  must  look  to  the  will. 

As  already  stated,  the  original  will  was  made  in  1842. 
It  is  remarkable  for  its  brevity,  as  follows:  "I,  James 
Fulton,  of  Fayetteville,  Lincoln  county,  Tennessee,  do  make 
this  my  last  will  and  testament:  1st,  I  desire  that  all  my 
just  debts  be  paid.  2d,  I  give  and  bequeath  the  whole 
of  my  property,  both  real  and  personal,  to  my  wife  and  my 
nine  children,  to-wit:  Alfred,  James,  John,  Frank,  Martha, 
Jane,  Laura,  Virginia,  and  the  youngest  child  now  living, 
which  has  not  been  named,  together  with  any  children  I 
may  hereafter  have;  said  property  to  be  equally  divided 
among  my  wife  and  said  children ;  and  should  any  of  my 
said  children  die  before  attaining  to  the  age  of  twenty- 
one,  unmarried,  then  the  share  which  T  have  bequeathed 
to  such  child  shall  be  equally  divided  among  the  balance 
of  my  said  children.  Witness  my  hand  and  seal  this  20th 
of  September,  1842." 

By  this  will,  no  executors  were  named,  and  the  only 
duty  specified  to  be  performed  by  his  representative,  is 
that  of  paying  the  testator's  just  debts.  For  this  pur- 
pose, the  representative  would  be  governed  by  the  law, 
in  appropriating  the  personal  effects,  as  the  testator  gives 
no  directions  as  to  the  special  manner  in  which,  or  the 
property  out  of  which,  he  desired  the  debts  to  be  paid. 

As  already  stated,  on  the  12th  of  February,  1856,  the 
testator  executed  a  codicil,  in  which  he  provides,  that  the 
property  given   to   his   several   daughters,   by  his  will   o. 
40 
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1842,  should  be  for  their  sole  and  separate  use.  He  also 
makes  special  provisions^  and  gives  special  directions  for 
ascertaining  the  share  of  his  daughter,  Margaret  Davidson. 
He  nejkt  specifies  the  advancements  made  to  several  adult 
children,  and  provides  for  equalizing  the  shares  of  his 
three  minor  children.  He  gives  his  Law  Library  to  his 
sons.  He  then  makes  an  alteration  in  his  former  bequests 
to  his  wife,  giving  her  additional  articles  of  property.  He 
then  adds  this  item :  "  It  is  also  my  will  and  desire  that 
my  farm  on  the  north  side  of  Elk  River  be  carried  on 
the  present  year,  before  any  division;  and  cotton  and 
mules  sold  for  cash,  here  or  elsewhere,  by  my  executors, 
for  paying  my  debts.'^  He  then  nominates  and  appoints 
R.  A.  McDonald,  John  S.  Fulton  and  John  M.  Bright  his 
executors. 

It  is  clear  that  the  only  duty  imposed  by  the  codicil 
upon  the  executors,  in  addition  to  that  imposed  by  the 
original  will,  was  in  regard  to  having  the  farm  carried 
on  for  the  year  1856,  and  for  selling  his  cotton  and  males, 
at  home  or  elsewhere,  for  the  payment  of  debts. 

It  follows,  that  the  entire  trusts  assumed  by  the  ex- 
ecutors, upon  their  qualification^  were  to  have  the  just 
debts  paid  and  to  have  the  farm  carried  on  for  the  year 
and  to  sell  the  mules  and  cotton,  at  home  and  elsewhere, 
for  the  payment  of  debts.  The  joint  bond,  which  the 
executors  made,  is  not  in  the  record,  but  we  may  assume 
that  it  was  in  the  usual  form,  and  that  it  bound  the  ex- 
ecutors to  discharge  all  the  trusts  imposed  upon  them  by 
the  will  and  the  law.  The  will  imposes  no  trusts  as  to 
the  land  or  slaves,  upon  the  executors,  except  as  to  their 


FEBRUARY  13,  1871.  627 


John  S.  Falton  et  als,  v.  John  M.  Davidson  et  als, 

use  during  the  year  1856^  in  making  a  crop;  and  the 
bond  which  they  executed  could  impose  uo  other,  than 
the  corresponding  obligations. 

Upon  the  qualification  of  the  executors,  the  title  to 
the  personal  estate  of  the  testator,  except  the  slaves,  vested 
in  them  in  trust,  for  the  payment  of  his  debts,  and  after 
their  payment,  for  the  distribution  of  the  residuum.  Until 
the  construction  of  the  Act  of  1827,  c.  61,  made  by  this 
Court  at  its  December  Term,  1853,  in  the  case  of  Savage 
V.  Hale  &  CoggiUy  1  Sneed,  365,  slaves  were  considered  as 
personal  property,  and  as  such,  legal  assets  in  the  hands 
of  administrators  and  executors.  In  that  case,  the  court 
held,  that  "since  the  act  of  1827,  c.  61,  the  title  to  slaves 
does  not  pass  to  the  personal  representatives,  as  before 
that  act  was  the  case  as  to  all  personal  property,  but  to 
the  distributees,  as  land  goes  to  the  heirs  on  the  death  of 
their  ancestor,  with  no  other  exception  but  that  the  ad- 
ministrator is  bound  to  take  possession  of  them,  and  if 
not  required  to  pay  debts,  to  distribute  them."  This  de- 
cision has  been  followed  and  recognized  in  numerous  cases 
from  that  time  down  to  the  present   term  of  the  Court. 

It  follows,  that  upon  the  qualification  of  the  execu- 
tors, the  slaves  did  not  pass  to  the  executors  as  legal 
assets,  but  that  until  it  could  be  ascertained,  whether 
they  would  be  required  in  payment  of  debts,  it  was 
the  duty  of  the  executors  to  hold  and  protect  the  slaves: 
Cheek  V.  Wheatlyy  3  Sneed,  484;  and  when  the  executors 
should  ascertain  that  the  slaves  would  be  needed  in  pay- 
ment of  debts,  they  could  only  convert  them  into  money 
for  that  purpose,  by  resorting  to  a  Court  of  Chancery. 
The   slaves,  therefore,    were    clearly   equitable,    and   not 
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legal   assets,  in  the  hands   of   the   executors:      Wms   on 
Ex'rs,  1033;    Ilughlett  v.  HiighleU,  5  Hum.,   469. 

In  the  case  last  cited,  Hughlett  v.  HughkU,  a  testator 
had  directed    his    executors  to  sell  personal   and  real  es- 
tate, for  the  payment  of  his  debts.       The  executors   had 
executed  a  joint  bond,  and  therefore  were  responsible  for 
the  acts  of  each  other,  so  far  as  the  personalty  was  con- 
cerned, but  as  the  County  Court  had  no  power  under  the 
act   of    1813,    to  take    a    bond   from    executors,  for   the 
faithful    performance  of   their   duties,  except   in    adminis- 
tering the  legal  effects  of  their  testator's  estate,  there  was 
no  mutual   liability  created   by  the   bond,  as  between  the 
executors  in  relation  to  the  equitable  assets.     Much  more 
clearly  would   these  consequences   follow    in  the  case .  be- 
fore us,  inasmuch    as     the    will    of   the  testator    confers 
no  power   and   imposes   no   duty,  on  the  executors,  which 
requires  them  to  sell   either   land   or  slaves  for   the  pay- 
ment of    his   debts.     The  only  power  or    duty  conferred 
or    imposed      upon     them     is,      that    if     the     personal 
effects  to  be   administered,   should   be  insufficient   to  pay 
the  debts,   then  they  should    be   authorized    by    implica- 
tion of    law,  to  apply  to  a   Court  of   Chancery,  to  sub- 
ject such  of  the  slaves  as   might  be  required   to  pay  the 
debts.     The  testator  indicates  in  his  will   no  doubt  as  to 
the  sufficiency  of  his   personal  effects,  including  the  crop 
of  1856,  to  pay  his  debts,  and  hence  he   makes  no  pro- 
vision for  such  contingency.     If  such  contingency  actual- 
ly occurred,   and   the  executors  applied   to  the  Chancery 
Court  for    the    sale    of   slaves,  they  did    not  and    could 
not  do  so  in  pursuance  of    the  directions   in    the    will, 
but  in   pursuance  of   their  duties  as  executors  under  the 
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law  to  have  the  debts  paid.  Their  uudertakibg,  as  ex- 
ecutors, was  to  apply  the  legal  assets  to  the  pnyment  of 
the  debts.  As  held  by  Judge  Turley,  in  the  case 
of  Hughlett  v.  Hughldt,  the  word  "executors"  is  a  tech- 
nical term,  and  applies  to  duties  to  be  performed  in  re- 
lation to  the  goods  and  chattels,  rights  and  credits  of 
the  testator  in  contradistinction  to  that  of  trustee,  which 
applies  to  duties  to  be  performed  in  relation  to  real 
estate;"  and  since  the  decision  in  Savage  v.  Hale  and 
Coggin,  1  Sneed,  365,  we  may  add,  in  relation  to 
slaves. 

The  result  is,  that  the  executors  were  acting  in  a 
double  capacity,  as  executors  in  regard  to  the  legal 
assets,  in  pursuance  of  the  duties  imposed  by  the  will, 
and  as  trustees  in  regard  to  the  equitable  assets,  but 
without  having  their  trust  imposed  by  the  will.  Hav- 
ing given  a  joint  bond,  they  were  mutually  liable  for 
their  acts  as  executors,  but  individually  and  severally, 
liable  for  their  acts  as  trustees:  2  Wms  on  Ex'rs, 
1652;  Hughlett  v.  Hughlett,  5  Hum.,  469;  Deadench 
V.    Cantrell,   10  Yer.,   268. 

It  is  not  denied  in  the  argument,  that  all  the 
money  derived  from  the  sale  of  the  slaves,  from  their 
hire,  and  from  the  rents,  for  which  it  is  sought  to 
hold  Bright  responsible,  was  in  fact,  received  by  Jno. 
S.  Fulton.  Nor  is  it  controverted,  that  as  a  general 
proposition,  when  there  are  two  or  more  trustees,  who 
have  entered  into  a  joint  bond,  they  are  not  responsi- 
ble for  acts  done  or  moneys  received  by  each  other, 
unless  the  liability  is  fixed  by  facts  and  circumstances 
which  show  that  the  acts  done,  or  moneys   received  by 
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one,  were  consented  to  and  approved  by  the  others. 
But  it  is  insisted,  that  the  facts  and  circumstances  fix 
upon  Bright  a  legal  responsibility,  although  the  moneys 
were   received   by   Fulton, 

It  may  be  proper  here  to  refer  to  the  bill,  under 
which  the  proceeding  were  had,  which  resulted  in  a 
decree  for  the  sale  of  the  slaves.  The  bill  was  filed 
on  the  4th  of  February,  1867,  by  R.  A  McDonald, 
John  M.  Bright,  and  John  S.  Fulton,  Executors  of 
James  Fulton,  deceased,  and  all  the  adult  legatees  and 
devisees,  except  Martha  Davidson,  who  was  made  a  de- 
fendant, as  were  also  the  minor  legatees  and  devisees. 
Jno.  M.  Bright  and  Jno.  S.  Fulton  were  the  solicitors 
who  filed  the  bill.  Complainants  allege,  that  the  lands 
and  slaves  would  not  be  susceptible  of  an  advantageous 
division,  and  that  it  would  be  manifestly  to  the  inter- 
est of  all  the  legatees  and  devisees,  that  the  same  be 
sold  for  partition.  They  also  allege,  that  the  testator 
was  considerably  indebted  at  his  death,  but  they  think 
it  probable  that  the  proceeds  of  the  perishable  proper- 
ty, growing  crops,  and  debts  owing  the  estate,  may  be 
sufficient  to  pay  off  said  indebtedness,  if  the  whole  of 
the  sum  can  be  realized;  in  the  event,  however,  there 
should  be  a  deficiency  of  such  effects,  they  wish  to  re- 
serve the  right  of  asking  an  appropriation  of  a  portion 
of  the  fund,  for  the  payment  of  such  deficiency.  The 
answer  of  Mrs.  Davidson  concurs  in  the  correctness  of 
the  allegations  of  the  bill,  and  the  minors  by  their 
guardian  ad  VAem^  Robert  Farquharson,  answer  for- 
mally. 

The  ex  parte  affidavits  of  R.  A.  McDonald  and  Jno* 
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S.  Fulton,  were  taken  by  the  Clerk  and  Master,  as  to 
the  necessity  of  selling  negroes  to  pay  debts,  and  they 
state  that  it  may  be  necessary  to  reserve  about  ?  10,000, 
though  they  say  it  may  not  be  required;  they  do  not 
think  it   will   all   be   required. 

The  proof  as  to  the  impracticability  of  dividing  the 
land  and  slaves,  was  abundant. 

It  is  manifest  that  the  real  object  of  the  bill  was, 
to  obtain  a  decree  of  sale  of  the  land  and  slaves  for 
distribution,  and  not  for  the  payment  of  debts.  Neither 
the  allegations  of  the  bill,  nor  the  proof,  would,  at  that 
time,  have  authorized  a  decree  of  sale  of  any  portion 
of  the  slaves  for  the  payment  of  debts.  But  the  proof 
was  sufficient  to  authorize  a  sale  for  partition,  and  such 
a  decree  was  made,  directing  the  Clerk  and  Master  to 
make  the  sales,  and  to  take  the  notes  payable  to  him- 
self. Upon  the  making  of  this  decree  the  court  took 
charge  of  the  further  execution  of  the  trusts,  and  the 
executors,  as  such  ceased  to  have  any  further  connection 
with,  or  control  over,  the  proceeds  of  the  sales.  When 
the  court  ordered,  that  ten  thousand  dollars  of  the  pro- 
ceeds of  the  sale  of  these  slaves,  should  be  reserved  by 
the  Clerk  and  Master,  from  distribution,  and  be  held 
subject  to  be  applied,  if  necessary,  by  the  executors  in 
payment  of  debts,  they  could  not  receive  the  fund  in 
their  character  of  executors,  but  as  trustees  or  receivers 
.of  the  court.  In  this  capacity  they  were  not  bound  to 
accept  the  trust,  and  if  they  did,  they  would  be  re- 
sponsible only  for  their  individual  acts,  except  upon  the 
law  which  governs  the  liability  of  co-trustees  for  the  acts 
of  each  other.     The   fact  that  the  court  designated  them 
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as  executors,  in  the  decree,  could  not  clothe  them  with 
the  duties  and  responsibilities  of  executors,  under  the 
bond   which   they  had    executed. 

But  it  is  insisted,  that  when  the  Clerk  and  Master 
sold  the  slaves,  and  reported  that  $10,000  had  been  re- 
served for  the  executors,  as  well  as  when  he  reported 
that  the  §10,000  had  been  paid  over  to  the  executors, 
and  that  he  had  taken  their  bond  with  security, 
Jno.  M.  Bright  drew  the  several  decrees,  ordering  the 
money  to  be  thus  paid  over,  and  confirming  the  report 
of  the  Clerk  and  Master,  stating  that  it  had  been  paid 
over  to  the  executors,  and  therefore  that  he  is  estopped 
from  denying  his  liability;  although  the  proof  show's, 
that  in  fact,  the  money  was  paid  only  to  John  S.  Ful- 
ton, one  of  the  executors,  and  his  receipt  alone  taken 
for  it,  and  his  bond  alone,  if  any,  executed  to  the 
Clerk   and    Master. 

The  fact  that  Mr.  Bright,  as  solicitor,  drew  the  de- 
cree, ordering  the  Clerk  and  Master  to  reserve  $10,000 
of  the  funds,  and  pay  it  over  to  the  executors,  could 
have  no  other  effect,  than  to  fix  upon  him  knowledge 
that  such  an  order  had  been  made,  and  to  furnish 
presumptive  evidence  that  he  was  willing  to  accept  the 
trust. 

But  the  decree  confirming  the  report  of  the  Clerk 
and  Master,  made  at  the  August  Term,  1860,  in  which 
the  Master  reports  that  he  had  paid  over  to  the  ex- 
ecutors §10,000  of  the  proceeds  of  the  sales  of  slaves, 
and  $2,303  derived  from  their  hire,  which  decree  was 
in  the  hand-writing  of  Mr.  Bright,  is  mainly  relied  on 
to   fix   his   liability.       The    Clerk    and    Master   reports, 
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that  he  has  paid  "to  the  executors,  J.  S.  Fulton  and 
others,  ?10,000,"  and  that  "he  has  paid  to  the  execu- 
tors of  James  Fulton  $2,303.40,  the  hire  of  the  slaves." 
The  report  proceeds:  "For  all  payments  above  reported, 
the  undiTsigned  has  taken  and  filed  proper  receipts; 
but  before  making  payments  to  any  executor,  adminis- 
trator or  guardian,  he  caused  them  to  give  bond  ac- 
cording to  law;  which  bonds,  together  with  said  receipts, 
accompany  this   report." 

Then  follows  the  decree  of  confirmation,  as  follows: 
"To  which  report  no  exceptions  being  taken  it  is  in 
all   things   confirmed." 

It  is  argued,  that  as  Mr.  Bright  drew  this  decree 
of  confirmation,  it  is  an  admission  that  the  amounts 
reported  by  the  Master  were  received  by  the  executors, 
by  which  he  is  estopped.  In  Heane  v.  Roger's,  9  B.  & 
C,  577,  it  is  laid  down,  that,  "the  express  admission 
of  a  party  to  the  suit,  or  admissions  implied  from  his 
conduct,  are  strong  evidence  against  him;  but  he  is  at 
liberty  to  prove  that  such  admissions  were  mistaken  or 
were  untrue,  and  he  is  not  estopped  or  concluded  by 
them,  unless  another  person  has  been  induced  by  them 
to  alter  his  condition."  It  is  observed  that  while  the 
decree  recites  that  the  $10,000  was  paid  over  to  the 
executors;  yet  the  accompanying  receipt,  which  is  part 
of  the  decree,  shows  that  the  recital  was  erroneous, 
and  that  it  was  paid  to  Jno.  S.  Fulton  only.  The 
error  or  mistake  in  the  recital,  therefore,  can  not  es- 
top Mr.  Bright  from  showing  by  the  decree  itself,  that 
it  was  a  mistake,  and  that  he  was  led  into  it  by  the 
erroneous   statement   on   the   face   of   the    report    of   the 
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Clerk  and  Master.  It  is  evident  that  the  Clerk  and 
Master  misapprehended  the  character  in  which  John  8. 
Fulton  was  acting  in  receiving  the  money.  He  went 
upon  the  supposition  that  the  money  was  being  paid  to 
Fulton^  as  one  of  the  executors,  and  that  his  receipt 
of  it  was  the  receipt  of  all  the  executors.  Hence  he 
reported  it  as  paid  to  the  executors,  when  his  receipt 
showed  that  it  was  paid  to  John  S.  Fulton  alone.  It 
is  equally  evident  that  Fulton  misapprehended  the 
character  in  which  he  was  receiving  the  money,  for  we 
find  that  in  his  settlement  with  the  County  Court,  in 
June,  1860,  he  charges  the  money  received  to  all  the 
executors.  On  this  settlement,  made  by  John  S.  Ful- 
ton alone,  there  was  a  balance  found  against  the  ex- 
ecutors. This  balance  was  the  residue  of  the  $10,000, 
after  deducting  disbursements.  In  June,  1861,  Jolin 
8.  Fulton  made  another  settlement  with  the  County 
Court,  in  which  the  accouut  was  stated  between  him- 
self alone  as  executor,  and  the  estate  of  his  testator. 
In  this  account  he  charges  the  balance  to  himself  and 
not  to  the  executors.  This  settlement  was  made  short- 
ly before  he  entered  the  army  in  which  he  was  killed. 
We  may  fairly  presume,  that  this  settlement  was  made 
in  view  of  his  being  about  to  enter  the  military  ser- 
vice, and  that  he  might  leave  a  record  of  his  own 
liability  for  the  $10,000,  and  to  show  that  his  co- 
executors  were  not  responsible  for  it.  It  shows  not 
only  that  his  co-executors  were  under  no  liability  for 
this  fund,  on  account  of  having  joined  with  him  in 
receiving  it,  but  that  he  alone  was  chargeable  with  it, 
as  far  as   he  could   make  himself  responsible  by  an  ad- 
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mission  of  record,  that  the  money  was  in  his  hands: 
2  W'ms  on  Ex'rs,  1655;  4  Ves.,  608;  1  Sch.  & 
Leffr.,  341;  1  Dev.  &  Battle,  336;  1  Ired  Eq., 
93-7;  J.  C.  R.,  295;  10  Yen,  268;  10  Peters,  234. 
It  is  argued,  however,  that  an  agrettment  was  en- 
tered into  among  the  three  executors,  by  which  each 
one  undertook  to  execute  specific  duties  in  carrying  out 
the  trusts  of  the  will,  and  that  this  agreement  made 
each  one  liable  for  the  acts  of  the  others.  The  proof 
as  to  such  an  agreement  is  entirely  unsatisfactory.  One 
witness  has  an  impression  that  he  heard  Jno.  M.  Bright 
say  something  that  indicated  that  there  was  some  sort  of 
agreement.  Another  says  that  there  seemed  to  be  a 
sort  of  tacit  agreement,  that  Bright  was  to  attend  to 
the  law  business,  Fulton  to  take  charge  of  the  finances, 
and  McDonald  to  attend  to  the  out-door  business  of 
the  estate.  But  what  were  the  specific  terms  of  the 
agreement,  to  Avhat  extent,  if  any,  they  were  to  be 
liable  for  each  others  acts,  or  whether  the  agreement 
referred  to  their  acts  as  executors  under  the  will,  or  as 
trustees  under  the  appointment  of  the  court,  the  proof 
wholly  fails  to  show.  We  can,  therefore,  make  no  in- 
ference from  this  vague  and  uncertain  agreement  as  to 
a  joint  liability.  But  it  is  insisted,  that  although 
there  might  be  no  joint  responsibility  of  the  execu- 
tors for  equitable  assets  that  came  into  their  hands  as 
trustees,  and  not  as  executors,  as  the  law  stood  before 
the  act  of  1838,  c.  Ill,  s.  18;  yet,  that  after  that  act, 
the  executors  Avould  be  jointly  liable  for  the  acts  of 
each  other,  as  well  in  regard  to  equitable  as  to  legal 
assets.      That  act  was  intended   to  make  executors  and 


636  NASHVILLE: 


John  S.  Fulton  et  cds.  v,  John  M.  DaWdson  et  aJs. 


their  securities  responsible  for  the  administration  of  the 
trusts  imposed  by  a  will,  whether  as  to  legal  or  equi- 
table assets,  in  the  same  way  and  to  the  same  extent 
as  administrators  and  their  securities  were  liable  before 
its  passage.  The  equitable  assets  must  arise  under 
trusts  prescribed  by  the  will,  and  not  be  such  as 
arise  from  trusts  imposed  by  the  court,  and  not  by 
the  will.  If  James  Fulton  had  directed  his  executors 
to  sell  his  lands  or  slaves  for  the  payment  of  debts, 
or  for  distribution,  and  they  accepted  the  trust,  and 
entered  into  a  joint  bond,  they  and  their  securities, 
under  the  act  of  1838,  would  be  responsible  for  the 
acts  of  each  of  the  executors,  in  the  disposition  of 
the  equitable  assets  arising  from  such  sales.  But  as  no 
such  trusts  were  imposed  upon  the  executors  by  the  will 
as  made,  the  act  of  1838  has  no  application  to  the 
case. 

The  result  is,  that  as  to  the  proceeds  of  the  sale 
of  the  slaves  and  of  their  hire,  and  of  the  rents  of 
the  lands  there  was  no  joint  liability  assumed  by,  or 
resting  upon,  the  executors;  but  that  the  liability  rested 
on  John  8.  Fulton  only,  as  trustee  or  receiver,  as  he 
only,   received   the   funds  arising   from   these   sources. 

But  in  holding  that  John  S.  Fulton  alone  was  re- 
sponsible for  these  funds,  we  do  not  think  that  he 
was  [guilty  of  a  devastavit  in  receiving  them  from  the 
Clerk  and  Master.  The  proof  shows  that  he  received 
them  as  a  trustee,  or  receiver,  under  the  orders  of  the 
court.  It  is  evident  that  he  misapprehended  the  char- 
acter in  which  he  was  holding  the  funds,  and  it  is 
not  improbable    that  the   court   labored   under   the  same 
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misapprehension  as  to  the  legal  effect  of  the  order  di- 
recting the  funds  to  be  paid  over  to  the  execntors. 
But,  however  that  may  be,  the  legal  effect  of  the 
order  was  to  authorize  tl:e  persons  filling  the  descrip- 
tion of  executors  of  James  Fulton,  to  receive  the 
funds  as  trustees  or  receivers  of  the  court.  When 
John  S.  Fulton  accepted  this  trust,  he  became  thereby 
an  officer  of  the  Chancery  Court.  Instead  of  carrying 
these  funds  into  the  settlement  of  his  accounts  as  ex- 
ecutor with  the  County  Court,  his  report  ought  to 
have  been  made  to  the  Chancery  Court.  But  the 
funds  were  rightfully  in  his  hands,  and  the  fact  that 
he  made  the  mistake  of  accounting  for  them  in  the 
County  Court,  furnishes  no  evidence  of  a  devastavit. 
It  does  furnish  evidence,  however,  that  in  June,  1861, 
when  he  made  this  settlement,  he  was  responsible  for 
so  much  of  those  funds  as  had  not  been  applied  in 
payment  of  the  debts  of  the  estate.  He  had  the 
right  to  continue  to  hold  the  residue  of  the  funds  for 
the  purpose  of  paying  other  debts,  and  he  could  not 
be  chargeable  with  interest  thereon,  unless  it  should 
be  shown  affirmatively  that  he  converted  it  to  his 
own  use,  or  that  he  made  interest  upon  it,  or  that  he 
failed  through  negligence  to  apply  it  in  payment  of 
debts.  The  proof  shows  no  such  case  for  charging 
him   with  the  interest:  7  Yer.,  172,  213. 

The  proof  shows,  that  under  the  decree  for  the  sale 
of  the  lands,  the  first  sale  took  place  on  the  22d  of 
October,  1859,  the  second  on  the  18th  of  August, 
1866,  and  the  third  on  the  8th  of  August,  1867.  A 
question   arises   as   to  the  responsibility  of  the   executors, 
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for  the  rents  of  the  lands  after  the  year  1856,  and 
until  the  final  sale  in  1867.  After  the  year  1856, 
the  executors  ceased  to  have  any  authority  under  the 
will  to  control  the  lands.  Of  course,  then,  as  exec- 
utors, they  are  under  no  liability  growing  out  of  the 
renting  of  the  lands.  The  law  imposed  no  duty  of 
this  kind  on  them  as  executors.  The  proof,  however, 
shows  that  some  portions  of  the  real  estate  were  oc- 
cupied by  members  of  the  family,  and  that  other  por- 
tions were  rented  out  by  John  8.  Fulton.  So  far  as 
any  portion  of  the  lands  were  occupied  by  members  of 
the  family,  they  would  be  liable  to  account  to  the 
estate  for  a  fair  annual  rent;  and  so  far  as  John  S. 
Fulton  undertook  to  rent  out  any  of  the  lands,  he 
would  only  be  responsible  for  the  rents  actually  re- 
ceived; and  if  he  occupied  any  of  the  lands  himself, 
he  would  be  accountable  for  reasonable  rents;  and  if 
any  of  the  other  devisees  rented  from  him,  and  are 
in  arrears  for  their  rents,  they  are  liable  to  account 
for  the  same  according  to  their  contracts  with  John 
S.  Fulton;  and  if  any  of  the  lands  were  unoccupied, 
no  liability  therefor  would  rest  upon  John  S.  Ful- 
ton, These  are  the  necessary  results  of  the  failure 
of  the  testator  to  require  his  executors  to  control 
the  lands  after  1856.  It  appears  from  the  proof, 
that  at  the  sale  of  the  lands  in  August,  1859, 
John  S.  Fulton  purchased  a  large  quantity  of  the 
lands,  and  executed  his  note  therefor  with  security; 
and  upon  his  failure  to  pay  therefor,  the  lands,  by  a 
decree  of  the  court,  were  re-sold;  and  that  at  the 
re-sale,   the    lands   failed   to    bring  an    amount  sufficient 
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to  satisfy  the  notes  executed  by  him^  with  interest 
thereon.  It  follows  that  his  estate  and  his  securities^ 
are  liable  for  the  deficiency  to  the  estate  of  James 
Fulton. 

As  it  does  not  appear  that  there  was  any  want  of 
diligence  in  the  collection  of  the  note  of  Todd  & 
Steele,  the  executors  will  not  be  responsible,  if  the 
same  should  be  lost. 

It  appears  in  the  record,  that  the  question  of  com- 
pensation to  John  M.  Bright  for  his  services  as  so- 
licitor, was  referred  to  the  Clerk  and  Master,  who 
took  proof  and  reported  that  $2,500  would  be  a 
reasonable  compensation.  The  proof  shows  an  amount 
of  services,  not  only  in  the  cause  commenced  for  the 
sale  of  the  land  and  slaves,  but  in  other  suits  in 
which  the  estate  was  involved,  which  might  have  en- 
titled him  to  a  larger  compensation  than  that  reported 
by  the  Clerk  and  Master.  But  it  is  insisted  for  the 
legatees,  that  he  ought  to  be  allowed  no  compensation, 
on  account  of  a  loss  sustained  by  the  estate  in  conse- 
quence of  a  professional  mistake  made  by  him  in  filing 
the  original  bill  for  the  sale  of  the  lands  and  slaves. 
The  mistake  relied  on,  consisted  in  his  making  the 
minor  legatees  complainants,  instead  of  defendants  to 
the  bill.  It  appears  that  a  decree  of  sale  was  made 
under  the  original  bill,  that  the  sale  took  place,  and 
that  afterwards  some  of  the  parties  in  interest  becom- 
ing suspicious  of  the  validity  of  the  sale,  carried  the 
case  to  the  Supreme  Court,  where  the  case  was  re- 
manded for  the  filing  of  an  amended  bill,  making  the 
minor   legatees  defendants,   instead  of  complainants.      It 
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is  said,  that,  in  consequence  of  this  appeal  and  the  re- 
manding of  the  cause,  it  became  necessary  to  have 
another  decree  of  sale,  under  which  the  property  sold 
for  a  less  price  than  at  the  former  sale.  Hence  it  is 
earnestly  argued  that  the  estate  sustained  a  loss  in 
consequence  of  the  professional  error  of  the  solicitor, 
for  which   he   ought   to  forfeit  all   compensation. 

The  argument  rests  upon  the  assumption  that  the 
Supreme  Court,  in  two  cases,  one  decided  in  Decem- 
ber, 1855,  and  the  other  in  April,  1856,  had  decided 
that  it  was  error,  in  filing  bills  under  the  act  of 
1827,  c.  61,  to  make  minors  complainants,  instead 
of  defendants;  and  that  it  was  culpable  oversight  in 
Mr.  Bright,  not  to  have  known  of  these  decisions. 
But  upon  examination  of  the  cases  referred  to,  it  is 
found  that  neither  of  them  bears  out  the  assumption 
upon  which  the  argument  is  rested.  In  the  case  of 
Elliott  v.  Cochran,  2  Sneed,  468,  decided  at  December 
Term,  1855,  Judge  McKinney  held  (Judge  Caruthers 
dissenting)  that,  in  a  proceeding  under  the  statute  of 
1827,  by  the  personal  representative,  the  parties  inter- 
ested in  the  subject  matter,  and  in  whom  the  title  is 
vested,  must  be  made  parties."  The  only  question  in 
the  case  was,  whether  a  bill,  under  this  statute,  filed 
by  the  executor  or  administrator  alone,  without  mak- 
ing the  distributees  or  legatees  parties,  could  be  main- 
tained. But  whether  minor  distributees  or  legatees 
should  be  made  complainants  or  defendants,  is  not  de- 
cided or  alluded  to.  In  the  case  of  Cheek  v.  Wheat- 
ly,  3  Sneed,  494,  decided  at  April  Terra,  1856,  it  is 
held   that  the  title  to    slaves  vests    in  the    distributees 
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of  an  intestate,  and  not  in  the  administrator,  under 
the  act  of  1827.  No  allusion  is  made  in  the  opin- 
ion as  to  making  minor  distributees  complainants  or 
defendants.  In  point  of  fact,  it  was  not  until  the 
December  Term,  1857,  that  the  Supreme  Court  de- 
cided that  "in  all  cases  in  equity  where  it  is  sought 
to  affect  the  interests  of  infants,  and  more  especially 
their  interests  in  real  estate,  by  an  attempt  to  charge 
it,  or  to  make  partition  or  sale  thereof,  the  infants 
ought  to  be  'made  defendants.^'  This  decision  was 
made  more  than  a  year  after  the  filing  of  the  origi- 
nal bill  by  Mr.  Bright,  in  the  case  before  us.  Nor 
was  it  held  in  the  case  alluded  to:  Damdson  v. 
Bowden,  6  Sneed,  129,  that  purchasers  at  a  sale  of 
land  and  slaves,  made  under  a  decree  rendered  in  a 
case  in  Vvhich  minors  were  made  complainants,  instead 
of  defendants,  would  not  get  a  good  title.  It  was 
only  held  that  the  making  of  infants  complainants 
in  such  cases,  instead  of  defendants,  was  error,  for 
which,  upon  appeal  or  writ  of  error,  the  decree  would 
be  reversed.  But  in  the  case  of  Winchester  v.  Win- 
cheder,  1  Head.,  460,  it  was  decided,  E.  H,  Ewing, 
Special  Judge,  delivering  the  opinion,  that  "it  would 
be  going  too  far,  after  what  has  already  been  shown, 
to  declare  a  proceeding  by  a  petition,  under  the  act 
of  1827,  void."  It  follows  that  the  decree  of  sale, 
under  the  original  bill  filed  by  Mr.  Bright,  was  not 
void,  but  that  the  purchasers  at  the  sale,  under  that 
decree,  would  have  had  good  titles,  if  the  report  of 
sales  had    been  confirmed,  either    under  the    proceeding 

by   the  original    bill,  or    under  the    proceeding   by   the 
41 
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amended  bill.  The  filing  of  the  original  bill>  making 
the  infants  complainants^  under  the  circumstances^  was 
no  such  professional  oversight,  or  dereliction,  as  could 
either  detract  from  the  professional  standing  of  the 
solicitor,  or  in  any  degree  affect  his  right  to  compen- 
sation. 

But  it  is  argued  that   the  estate  was  greatly  damaged 
by    the    delay    in    procuring  a  sale  of  the   lands  and  ne- 
groes, and   that   this  delay  was  the  result  of  the  error  of 
Jno.  M.  Bright    in   not   making   the   infant   legatees   de- 
fendants   to    the    original    bill.       Upon    looking   into  the 
action  of  this   court,    at   its  December  Term,  1856,  upon 
the  original   case,  which  was  brought  here  by  writ  of  er- 
ror at  the    instance  of  the   defendants,    we  find    that  the 
only  question  presented  to  the  court  was,  whether  the  in- 
fants ought   not  to  have  been   defendants  instead  of  com- 
plainants.       The    decree  in  the  case   shows  that  the  court 
declined  to  decide   the   question,   but   remanded  the  cause 
to  the  Chancery  Court  to  be  amended   and   proceeded  iii, 
and  taxed  the   parties  who  brought  the  case  here  by  writ 
of  error  with  the  costs.       Up  to  that  time,  therefore,  the 
Supreme  Court  had    declined  to  reverse  a  decree  for  such 
an   alleged   error.       But  the   real   error  which  caused  the 
delay  was  in  the  action  of  the  Chancellor  in  setting  aside 
the  sales  when   the   case   was   returned  to  his  court.       It 
was   remanded    and    not    reversed;   it  was   remanded  that 
the  bill    might  be  amended;   not  that   the   decree    should 
be  vacated    and  a  new  bill  filed.       Nothing  was  required 
but  to  shift    the   position  of  the  infants,  to  have  a  guar- 
dian ad  litem  and  a  confirmation  of  the  first  sales.       The 
delay  resulted   from  the  action  of  the  Chancellor,  and  for 
this  the   solicitor   could   not   be   held   responsible. 
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Nor  does  the  fact  that  Jno.  M.  Bright  was  executor,  as 
well  as  solicitor  for  the  estate,  interfere  with  his  right  to 
compensation  as  a  solicitor  or  counsellor.  Every  executor 
or  administrator  has  a  right  to  procure  the  necessary  legal 
counsel  in  administering  his  trust,  and  to  pay  reasonable 
compensation  therefor  out  of  the  assets  of  the  estate.  If 
the  executor  or  administrator  is  himself  an  attorney  at 
law,  he  may  either  employ  other  counsel  or  he  may  give 
to  the  business  his  own  professional  services.  In  the 
latter  case,  he  is  entitled  to  the  same  compensation  which 
he  would  have  paid  to  another  attorney  in  the  former 
case.  There  is  no  incompatibility  in  the  two  offices  of 
executor  and  solicitor.  He  is  entitled  to  just  remunera- 
tion for  the  value  of  his  services  in  both  capacities,  to 
be  ascertained  by  proof.  This  proposition  is  true  and 
applicable  as  well  to  Jno.  S.  Fulton  as  to  Jno.  M.  Bright 
in  the  case  before  us.  We  are  satisfied  that  the  proof 
fully  sustains  the  allowances  reported  by  the  special  com- 
missioner as  to  the  compensation  of  the  executors  as  such, 
and  of  the  solicitors,  Jno.  M.  Bright  and  Jno.  8.  Fulton, 
as  such. 

It  appears  from  the  record  that  the  County  Court, 
upon  a  settlement  made  by  the  executors  in  1859,  al- 
lowed as  part  compensation  for  their  services  $2,000,  of 
which  Jno.  M.  Bright  received  $500,  R,  A.  McDonald 
$500,  and  Jno.  S.  Fulton  $1,000;  the  two  former 
agreeing  to  accept  no  further  compensation.  In  addi- 
tion to  the  allowance  of  $1,000  to  Jno.  S.  Fulton  so 
made,  the  special  commissioner  allowed  him  $1,250  for 
further  services. 

Assuming    that    $1,000  was  a  fair  compensation   for 
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the  services  rendered  by  Jno,  8.  Fulton  up  to  the  time 
that  allowance  was  made^  and  in  view  of  the  &ct  that 
his  services  as  executor  had  then  nearly  ceased^  we  are 
of  opinion  that  an  additional  allowance  of  $500  would 
be   reasonable  and  proper. 

The  record  shows  that  Robert  Farquharson  was 
appointed  special  commissioner  by  the  Chancellor  for 
the  sale  of  the  land  and  slaves,  and  that  he  discharged 
the  duties  of  his  appointment  by  selling  the  property 
under  both  sales;  and  as  such  commissioner  took  the 
notes  of  the  purchasers,  made  collections  and  disburse- 
ments under  the  orders  of  the  courts  and  acted  as 
trustee  for  loaning  out  the  funds  belonging  io  three  of 
the  infant  legatees.  Several  questions  are  raised  as  to 
his  liability,  in  specified  cases^  and  as  to  the  compen- 
sation to  which  he  was  entitled,  which  we  are  required 
to  determine. 

He  would  be  liable,  in  general  terms,  for  all  the 
sale  notes  taken  by  him,  and  for  all  moneys  collected 
by  him,  together  with  interest  actually  received  whei^ 
the  notes  have  been  collected,  and  the  interest  actually 
due  on  sale  notes  or  judgments  not  collected.  To  dis- 
charge himself  he  must  show  how  he  disposed  of  the 
several  notes  and  how  he  has  applied  the  moneys  re- 
ceived, together  with  all  interest  actually  received  by 
him   and   due   from   him. 

It    is    shown    that    he    received    from    the    sale    of 
slaves  a  fund    amounting  to  about    $11,000,  which  be- 
longed  to    three    of    the    minor    legatees    who    had   no 
guardians.      He  was  appointed   trustee  for  these  infants, 
and   was  ordered   to  loan  out   the  fund  on  good  securi- 
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ty.  The  proof  shows  that  he  loaned  out  several  thou- 
sand dollars  of  this  fund  to  Jno.  S.  Fulton  without 
security.  Although  it  appears  that  Fulton  was  at  the 
time  entirely  solvent^  yet  it  was  loaned  in  violation  of 
his  duty^  and  he  is  therefore  chargeable  with  the  amount 
and  interest.  But  the  record  shows  that  whilst  the 
three  minors  had  no  guardians^  Jno.  S.  Fulton  furnish- 
ed to  them  necessary  supplies,  amounting  to  over  $2,- 
000,  which  was  reported  to  the  court  and  the  expendi- 
ture approved  and  sanctioned,  and  an  order  made  that 
the  amount  should  be  paid  to  him  by  their  trustee. 
This  amount,  with  interest,  is  properly  a  credit  on  the 
amount  due  from  Jno.  S.  Fulton  to  the  trustee  for 
the  funds  loaned  without  security.  The  trustee,  there- 
fore, will  only  be  chargeable  with  the  residue,  after  al- 
lowing this  credit. 

As  the  first  sale  of  the  land  and  slaves  was  set 
aside,  a  question  is  made  as  to  the  amount  of  com- 
pensation to  which  he  is  entitled.  This  is  governed 
by  the  statute  which  was  in  force  at  the  date  of  the 
sale.  It  is  not  a  matter  of  discretion  under  the  act 
of  1855,  c.  264,  s.  3,  but  is  fixed  definitely  at  $75. 

It  appears  that  the  second  sale  of  the  slaves  was 
made  on  the  4th  of  January,  1858,  when  the  notes  of 
the  purchasers  due  at  twelve  months,  were  taken.  The 
act  of  1855  was  then  in  force,  and  governed  his  com.- 
pensation  as  to  the  simple  duty  of  selling  and  taking 
notes.  But  on  the  8th  of  March,  1858,  an  act  was 
passed,  changing  the  amount  of  compensation  to  be  al- 
lowed to  clerks  and  masters  and  special  commissioners. 
This    act    was    carried    into  the  Code  as  sections  4551 


646  NASHVILLE: 


John  S.  Falton  et  aU,  v.  John  M.  Davidson  et  aU. 

and  4552.  By  this  act  it  is  provided,  that  *Vben 
the  amount  of  the  sale  shall  exceed  the  sum  of  $6,000, 
the  court  may  make  such  additional  allowance  as  may 
be  deemed  just  and  reasonable,  provided  it  shall  not 
exceed  two  per  cent,  upon  the  whole  amount  of  sale." 
This  law  governs  the  compensation  to  be  made  for  the 
collection  and  disbursements  of  the  notes  taken  upon 
the  sale  of  the  slaves  and  for  the  sale  of  the  lands, 
and  taking  the  notes  and  collecting  and  disbursing  the 
same.  In  view  of  the  fact  that  the  compensation  al- 
lowed for  the  first  sale  is  regarded  as  entirely  inade- 
quate for  the  amount  of  work  shown  to  have  been 
done,  we  can  not  say  that  the  allowance  of  two  per 
cent,  on  the  amount  of  the  several  sales  of  land  and 
slaves,  reported  by  the  special  commissioner,  was  un- 
reasonable. In  like  manner  we  concur  with  him  in 
regarding  the  allowance  of  $115  as  reasonable  for  col- 
lecting and  disbursing  about  $2,300  from  the  hire  of 
slaves.  This  allowance,  as  well  as  the  allowance  of 
$1,500,  for  keeping  and  saving  notes  belonging  to  the 
minor  legatees,  amounting  to  about  $11,000,  during  the 
perils  of  the  war,  is  fully  sustained  by  the  proof,  and 
is  therefore  proper. 

The  special  commissioner,  Farquharson,  is  entitled 
to  have  the  several  amounts  of  commissions  and  allow- 
ances, with  interest,  credited  upon  the  amount  for  which 
he  may  be  found  liable  as  already  indicated.  But  as 
to  the  $10,000  and  the  $2,300  paid  over  to  John  S. 
Fulton  by  order  of  the  court,  the  special  commissioner 
incurred  no  liability  for  felling  to  take  security,  as  he 
was  not  required  to  do  so  by  the  order  of  the  court; 
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and  as  the  proof  abundantly  shows  that  at  that  time 
John   S,   Fulton   was  entirely   solvent. 

In  the  view  we  have  taken  of  the  law  and  the 
facts  in  proof,  John  S.  Fulton  acted  as  a  receiver  and 
officer  of  the  court  in  receiving  the  proceeds  of  the  sale 
and  hire  of  slaves,  and  in  renting  out  the  real  estate. 
In  that  capacity,  the  law  attaches  to  him  no  liability 
to  account  for  interest,  unless  it  is  shown  that  he  con- 
verted the  funds  in  his  hands  as  receiver,  to  his  own 
use,  or  that  he  made  interest  upon  the  funds,  or  that 
he  failed  to  account  for  them,  when  properly  demanded.* 

The  record  furnishes  no  evidence  that  he  incurred  the 
liability  to  account  for  interest  on  either  ground.  The 
proof  shows  that  he  kept  a  private  record  of  his  trans- 
actions and  doings  as  such  officer  of  the  court.  This 
was,  no  doubt,  intended  by  him  to  be  used  in  making 
his  report  and  settlement  with  the  court,  and  with  the 
other  beneficiaries.  It  is  therefore  to  be  taken  as  evi- 
dence as  to  his  conduct  in  the  execution  of  his  duties 
as  receiver.  The  circumstances  satisfy  the  court  that 
he  acted  with  fidelity  and  integrity  in  his  conduct  as 
receiver,  and  that  nothing  but  his  connection  with  the 
civil  war,    and    the^  loss  of   his   life  therein,    prevented 

'In  the  case  of  I^os,  M,  Andrem  et  ah,  v.  John  T,  Andrews,  decided 
on  the  22nd  day  of  February,  1871,  the  court  said  of  an  exception 
taken  by  a  guardian  to  an  account:  ''Defendant  excepts  because  he  is 
charged  with  Interest  during  the  existence  of  the  war.  This  exception 
is  not  well  taken.  He  does  not  show  that  he  made  no  interest  and 
could  make  none.  We  can  not  presume,  because  a  war  existed,  that 
the  funds  in  his  hands  were  not  drawing  interest."  •*•**• 
''Because  the  master  has  compounded  interest  during  the  war.  For  the 
reason  already  stated,  in  regard  to  a  former  exception,  this  exception  in 
not  well  taken." 
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hira  not  only  from  rendering  a  satisfactory  account  to 
the  court  and  the  other  legatees,  but  also  from  paying 
over  the  funds  which  came  into  his  hands  in  the  dis- 
charge of  his  duties  as  receiver.  He  is  therefore  lia- 
ble to  account  for  the  funds  so  coming  into  his  hands, 
but  without  interest,  and  he  will  be  credited  with  com- 
pensation for  his  services  as  receiver  in  addition  to  the 
allowance  made  to  him  by  the  County  Court  as  execu- 
tor. It  appears  from  the  proof  that  ten  per  cent,  on 
the  amount  of  rents  actually  received  by  him  would 
be  reasonable.  This  was  allowed  by  the  special  com- 
missioner, and  we  see  no  reason  to  disturb  his  report 
in   that   respect. 

A  question  has  been  discussed  as  to  the  appropria- 
tion of  the  share  of  John  S.  Fulton  in  the  estate  of 
his  father,  James  Fulton.  We  have  already  seen  that 
upon  a  re-sale  of  the  lands  purchased  by  Jno.  8.  Ful- 
ton, they  fell  short  of  satisfying  the  original  notes  ex- 
ecuted by  him  with  security  for  the  lands.  He  is 
therefore  indebted  to  the  estate  in  a  considerable  amount, 
on  account  of  this  deficiency.  It  also  appears,  that 
upon  taking  the  account  of  his  transactions  as  executor 
and  receiver,  he  will  be  found  considerably  in  arrears 
to  the  estate.  The  question  is,  to  which  indebtedness 
shall  his  share  in  the  estate  be  applied?  *  It  is  a  rule 
sanctioned  by  authority  that  when  a  debtor  owes  two 
distinct  debts  to  the  same  creditor,  and  makes  a  pay- 
ment, if  there  is  no  contract  controlling,  the  debtor 
may  elect  to  which  debt  the  payment  shall  be  applied. 
If  no  election  has  been  made,  and  it  devolves  on  the 
court  to    make    the    application,    the    rule    is  to  apply 
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the  payment  to  the  debt  which  rests  heaviest  on  the 
debtor^  or  to  the  debt  which  is  of  oldest  date:  Bu$9ey 
V.  Oard,  10  Hum.,  238;  Domat,  §  2282;  4  Mass.,  333, 
and  5  Mass.,  82. 

For  the  satisfaction  of  the  amount  which  may  be 
found  due  from  John  S.  Fulton  upon  the  balance  on 
the  purchase  of  land,  his  interest  in  the  estate  of  Jas. 
Fulton,   deceased,  will   be  first  appropriated. 

As  the  appeal  in  this  case  was  taken  before  the 
final  report  ordered  by  the  Chancellor  to  be  made,  af- 
ter the  several  exceptions  had  been  passed  upon,  we 
deem  it  unnecessary  to  do  more  than  to  remand  the 
cause,  that  the  special  commissioner  may  make  his  final 
report  to  the  Chancery  Court,  in  doing  which  he  will 
be  governed  by  the  directions  given  and  principles  set- 
tled  in  this  opinion. 

On  account  of  the  large  amount  involved  in  this 
cause,  and  the  great  interest  which  has  been  manifest- 
ed in  its  investigation  by  the  counsel,  we  have  given 
to  the  immense  record  before  us  a  laborious  examina- 
tion,  and   have  arrived  at  the  results  already  announced. 

In  this  examination,  we  deem  it  not  improper  to  state, 
that  we  have  been  gratified  to  find  in  it  nothing  which 
casts  the  least  imputation  upon  the  characters  of  any  of 
the  parties,  either  the  dead  or  living,  for  strict  integrity 
and  honesty.  Whatever  losses  have  occurred  can  be 
easily  traced  to  the  unavoidable  casualities  of  the  late 
protracted  civil  war.  If  the  chief  actor  in  the  settle- 
ment of  the  estate  had  survived  the  war,  we  have 
every    reason   to  suppose,    from    his  high    character   for 
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integrity  and  fidelity  as  exhibited  in  the  record,  that 
but  little  if  any  loss  would  have  occurred.  It  is 
highly  probable,  from  all  the  circumstances,  that,  with 
him  perished  most  of  the  funds,  the  absence  of  which 
constitutes  the  great   body  of  the  real   loss. 

The  cause  will  be  remanded  to  be  proceeded  in  ac- 
cording to  the  directions   indicated  in  this   opinion. 

Mr.  Wade  presented  a  petition  for  re-hearing,  re- 
viewing the  conclusions  of  the  court: 

First — On  the  construction  of  the  act  of  1837-8,  c. 
Ill,  s.  18,  and  citing  the  cases  of  Lester  v.  Viok,  2 
Heis.,  476,  and  Porter  v.  Moores,  MS.;  Code  2342,  2352. 

Second — On  the  duty  of  executors  in  regard  to  the 
sale  of  slaves. 

Third — On  the  doctrine  that  slaves  were  equitable 
assets. 

Fourth — On  the  time  of  the  decision  that  minors 
must  be  defendants,  citing  1  Swan,  75. 

Fifth — On  the  effect  upon  a  sale  of  error  in   making 
minors  defendants,  citing   11   Hum.,  489. 

Sixth — On  the  conclusion  that  the  executors  were  not 
liable  for  rents  on  their  bond,  by  act  of  1837-8,  c.  Ill, 
s.  18. 

Seventh — On  the  allowance  of  10  per  cent,  commis- 
sion on  rents,  accounted  for  when  $6,000  of  rents  out 
of  $12,000  remain  unaccounted  for,  citing  M.  &  A.,  of 
Winchester  v.  Slatter^  2  Heis.,  65. 

Eighth — On  the  allowance  of  commissions  on  $132,- 
000  of  proceeds  of  sales,  when  all   but  $20,000  of  this 
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fund  was    purchased   by   beneficiaries^    and   not  received 

or  collected   or  disbursed  by  the  commissioner,  and  cited 

11  Hum.,  323'. 

Ninth — On    allowing    any    compensation  to   R.    Far- 

qnharson    for   taking  care   of    the   funds   of  the  infants 

when  a  large  sum  was  lost  by  his  failure  to  take  se- 
curity. 

Tenth — On   the  allowance  of  fees  to  J.  M.  Bright  on 

behalf  of  the  infants,  when  the  adults  should  be  charg- 
ed with  all — they  being  the  proper  complainants  whom 
he  represented. 

Eleventh — On  the  allowance  of  fees  as  to  slaves, 
&c.,  held  to  be  equitable  assets,  and  so  not  in  their 
hands  as  executors. 

A.  S.  Mabks  submitted  an  argument  on  the  peti- 
tion, and  insisted  that  R.  Farquharson  could  have  no 
active  relief  on  the  Todd  note,  because  he  did  not  ap- 
peal: citing  Code  3151,  2970;  Gilchrist  v.  Cannon,  1 
Cold,  581. 

Second — That  he  ought  to  have  no  compensation, 
as  he  was  not  charged  with  interest  and  has  not  per- 
formed  his  whole  duty:     2  Heis.,   65. 

Third — ^That  commissions  are  erroneously  allowed  on 
money  not  '^collected  and  paid  over,^'  commenting  on 
11  Hum.,  323,  and  the  Code. 

Fourth — That  no  commissions  ought  to  be  allowed  on 

re-sales;  a  means  of  collecting  former  bids. 

Fifth — That  costs  and  commissions  ought  not  to  bear 
interest. 

Sixth — That  counsel  fees  ought  not  to  bear  interest. 

Seventh — ^That  the  beneficiaries  ought  not  to  be 
charged  with  costs. 
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John  C.  Brown,  in  answer  to  the  petition  for  re- 
hearing and  brief;  insisted  that  the  decision  is  in  har- 
mony with  Lester  v.  Vicky  and  Porter  v.  Moores.  He 
contested  the  fact  as  to  the  loss  of  funds  by  Farqu- 
harson.  Insisted  that  the  infants  mast  contribute  to 
the  solicitor's  fees  for  obtaining  sales  of  negroes  and 
lands.  Insisted  that  Code  3151  applied^  where  there 
was  judgment  against  several,  with  appeal  by  one  or 
more — not  to  a  general  appeal  by  all  of  the  complain- 
ants. That  the  case,  in  11  Hum.,  does  not  hold  the 
rule  claimed.  That  it  was  decided  before  discretionary 
power,  was  conferred  by  the  Code  4552.  That  com- 
missions on  re-sales  stood  on  the  footing  of  commis- 
sions on  original  sales,  but  if  not,  they  were  allowable 
under  Code  4652.  Admitted  that  costs  did  not  bear  in- 
terest, but  commissions  were  to  be  retained  out  of  the 
fund,  and  so  should  be  credited  at  the  date  when  they 
might  have  been  retained.  So  of  solicitor's  fees.  This 
would  be  equivalent  to  allowing  interest. 

Ee-hearing    refused,   March  10,  1871. 
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Wm.  B.  Andrews  v.  Henby  Page  et  ah. 

1.  Ekancipation.    Proelamaticn  off  void.    The  Emancipation  Proclama- 

tion of  A.  Lincoln  was  an  unconstitutional  and  void  act 

2.  Same-    By  CorutihUt'on  of  1870.    Slavery  was  unquestionably  abolished 

in  Tennessee  by  the  Constitution  of  1870,  if  it  was  not  effectually  and 
properly  done  by  the  Constitution  of  1865. 

Cases  cited:  Nekon  v.  SmiihpeierSf  2  Cold.,  14;  Chaves  v.  KeaioUj  3  Cold., 
14;  OhoUon  v. Bladman,  4  Cold.,  587;  Wharton  v.  The  Stale,  5  Cold.,  3, 4; 
Keith  y.  State,  Ih.,  38 ;  Bedford  ▼.  WUliame,  lb,,  210. 

3.  Slaves.    Rights  of,  in  Tennessee,    Beyiew  of  the  cases  on  the  rights  of 

slaves  in  Tennessee  before  emancipation. 

Statutes  cited :  1813,  c.  56;  1835,  c.  19;  1839,  c  7;  1799,  c.  9,  s.  1;  1829, 
c  23,  s.  2. 

Code  cited :  3808,  3809,  4597. 

Cases  cited:  Britain  v.  £kaie,  3  Hum.,  203,  204;  Lqften  v.  Espy,  iYer,, 
92;  Henden-son  v.  Vavix,  10  Yer.,  38;  Demenl  v.  Scott,  2  Head,  367;  Hug- 
^ns  V.  Moore,  3  Head,  426;  Tra/ynor  v.  Johnson,  lb;  44.    Cases  cited  in 

I  Meig's  Dig.:  454,  459;  Harris  v.  CUuissa,  6  Yer.,  240;  Fisher^s  Negroes 
V.  Dahhs,  6  Yer.,  157;  Hartsell  v.  Oeorge,  3  Hum.,  255;  Qreenhw  v.  Raudings, 
1 6.,  90;  Hope  v.  Johnsm,  2  Yer.,  123;  David  v.  Bridgman,  2  Yer.,  558; 
Jacob  V.  Sharp,  Meigs,  114;  John  v.  TaU,  7  Hum.,  388;  Elias  v.  Smith,  6 
Hum.,  33;  Hinklin  v.  Hamilton,  3  Hum.,  569;  Lewis  v.  Siwumton,  8  Hum., 
185;  James  v.  The  Stale,  9  Hum.,  308;  Isaac  v.  JtfcGia,  J6iJ,  616;  Jane  v. 
Hagan,  10  Hum.,  332;  Xetffis  v.  Dante/,  10  Hum.,  305;  Jones  v,  Arterhwm, 

II  Hum.,  97;  Ford  v.  Ford,  7  Hum.,  92,  &  8.  C,  11  Hum.,  89;  Boon  v. 
Lancaster,  1  Sneed,  577;  ^6ram  v.  JoAnwm,  1  Head,  120;  Jones  v.  AUen, 
lb,,  626;  MeCloud  v.  CAifes,  1  Cold.,  248;  Pbrter  v.  Blakemore,  2  Cold.,  556; 
Stephens(m  v.  Homson,  3  Head,  732,  733. 

4.  Same.    Marriage  of.    The  relation  of  husband  and  wife  among  slaves 

was  recognized  in  Tennessee. 

Statutes  cited :  1715,  c.  31,  s.  6;  1778,  c  5,  s.  1;  1778,  c.  7;  1787,  c.  6,  s.  3. 

Cases  cited:  Hartsell  v.  Oeorge,  3  Hum.,  255;  Edwards  v.  MeConnell, 
Cooke,  313. 

5.  M  ABRiAOE.    Form  of.    The  act  of  1778,  c.  7,  and  the  act  of  1741,  c.  1 ,  s.  7, 

do  not  expressly  annul  or  prohibit  marriages  in  the  common  law  form. 

Cases  cited :  Bashaw  v.  StaU,  1  Yer.,  177;  Orisham  v.  StaU,  2  Yer.,  589; 
Johnson  V.  Johnson,  1  Cold.,  630;  McCorry  v,  Kin^s  heirs,  3  Hum.,  273. 

Case  disapproved:  McBeynoids  v.  StaU,  5  Cold.,  20, 


i 


tSr^ 


654  NASHVILLE: 


Wm.  B.  Andrews  v,  Henry  Page  et  aU. 


6.  CoNSTiTUTiOKAL  Law.     Lmos  legiHmaiing  marriages.    The  power  to 

validate  marriages  and  legitimate  children  by  general  laws,  exists  in 
the  Legislature  of  this  State,  and  the  act  of  26th  of  May,  1866,  legiti- 
mating marriages  of  slaves  is  valid. 

7.  Slaves.     Children  o/,  legitimate,    Inheritanee.    The  children  of  slave 

marriages  were  legitimate  and  were  capable  of  inheriting  by  act  of 
1866. 

8.  Same.    Freedom,    Pus^ehaae  cf  a  tHave  for  a  wife.    The  purchase  by  a  free- 

man of  a  slave  for  a  wife  gave  her  an  inchoate  right  to  freedom,  which 
it  only  required  the  assent  of  the  State  to  perfect,  and  this  assent  was 
given  by  the  general  emancipation. 

9.  Same.    Same,    Bdalvon,    The  rights  of  freedom  upon  this  assent  relate 

to  the  time  the  inchoate  right  was  acquired. 

10.  Same.  Same,  Bights  of  widow.  Dower  is  one  of  the  rights  which  re- 
sulted from  the  marriage  of  a  freeman  with  a  slave  bought  by  him  &r 
a  wife,  and  emancipated  after  his  death. 


FROM  SMITH. 


Chancery  Court  at  Carthage.  October  Special  Term, 
1868.      B.  M.  Tillman,  Ch. 

J.  B.  MooRES,  J.  B.  Luster,  and  W.  W.  Ward, 
for  complainants. 

8.   M.   FiTE,  for  defendants. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

On  the  3rd  day  of  December,  1867,  Henry  Page,  a 
free  man  of  color,  bought  of  complainant  three  slaves, 
said  to  be  his  wife  and  two  children,  at  the  price  of 
$3,200,  and  took  a  bill  of  sale  from  complainant.  Henry 
paid  part  of  the  purchase  money,  and  was  to  pay  the 
residue  in  one,  two  and  three  years;  and  having  abscond- 
ed privately  and  left  the  country,  and  gone  to  parts  un- 
known, as  the  bill  alleges,  this  attachment  bill  charging 
that  there  was  a  balance  due  of  $1,550,  was  filed  against 
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him  and  others^  on  the  21st;  day  of  January,  1861^  for 
the  purpose  of  subjectiug  certain  debts  due  him,  and  cer- 
tain real  and  personal  estate,  to  the  satisfaction  of  said 
demand. 

Attachments  were  duly  levied  by  the  Deputy  Sheriff 
of  Smith  and  the  Sheriff  of  DeKalb  counties,  in  the 
month  of  January,  1861. 

Publication  was  duly  made  and  judgment  pro  confesso 
entered  against  Henry  Page  and  others.  An  answer 
was  filed  by  H.  Y.  Riddle,  B.  W.  Harris  and  J.  D. 
White,  and  on  the  21st  day  of  August,  1865,  the  death 
of  Henry  Page  was  proved,  and  publication  made  as  to 
his  heirs,  whose  names  and  places  of  residence  were  said  to 
be  unknown. 

Without  minutely  tracing  all  the  steps  preliminary  to  a 
final  hearing  of  the  causes,  or  detailing  the  various  provis- 
ions of  the  decrees  therein,  it  is  sufficient  for  the  purposes 
of  this  opinion  to  state,  that  on  the  20th  of  February, 
1866,  a  decree  was  rendered  in  favor  of  complainant 
for  $2,022  75-100  and  costa;  and  the  Clerk  and  Mas- 
ter was  ordered  to  sell  the  land  described  in  the  bill, 
and  attached  in  the  progress  of  the  cause.  The  Master 
afterwards  reported  that  he  had  failed  to  make  sale; 
and  at  this  stage  of  the  cause,  being  on  the  15th  of 
August,  1866,  a  petition  was  filed  in  the  Chancery 
Court  at  Carthage,  where  the  original  suit  was  pend- 
ing, by  Larkin  Page,  and  seven  others,  representing  that 
they  are  the  heirs  at  law  of  Henry  Page,  deceased, 
that  he  died  at  Nashville  in  October,  1864;  and  set- 
ting forth  such  satisfactory  causes  for  not  having  made 
defense  to  the  suit,  that  on  the  21st  day  of  August,  1866, 


656  NASHVILLE : 


Wm.  B.  Andrews  v,  Henry  Page  et  aU, 


the  Chancellor  pronounced  a  decree  setting  aside  the  judg- 
ment pro  confesso  and  the  order  for  the  sale  of  the  land^ 
and  giving  petitioners  leave  to  become  parties  defendant, 
and  to  file  an  answer  to  the  original  bill.  To  this  ac- 
tion of  the  court  complainant  excepted. 

On  the  3rd  day  of  December,  1866,  an  answer  and 
cross  bill  was  filed  in  the  names  of  Dilly  Page  (who  is 
described  in  the  petition  as  an  heir,  but  in  the  answer 
and  cross  bill  as  the  widow  of  Henry  Page)  and  others, 
claiming  to  be  his  heirs,  in  which  it  is  alleged  that 
they  are  the  widow,  children,  grand-children,  and  hus- 
bands of  children,  of  the  said  Henry  Page,  deceased;  that 
they  were  emancipated  by  the  President's  proclamation; 
that  they  are  entitled  to  the  property  of  Henry  Page 
•  by  virtue  of  the  "Civil  Rights  Bill;"  that  the  said 
Henry  had  left  the  country  in  consequence  of  great 
political  excitement  and  because  of  an  apprehension  that 
he  and  his  family  would  be  reduced  to  slavery,  and 
not  for  the  purpose  of  avoiding  the  payment  of  his 
just  debts;  that  he  at  first  went  to  Cincinnati,  but 
afterwards  returned  to  and  died  in  Nashville;  that  most 
of  respondents  lived  in  Smith  county,  and  part  of  them 
on  the  lands  owned  by  Henry  Page;  that  Henry  had 
made  various  payments  to  complainant,  and  was  not 
indebted  to  the  amount  claimed  in  the  bill;  that  he 
owned  three  tracts  of  land,  of  six,  seven  and  one  hun- 
dred and  ninety-six  acres  in  Smith  county,  and  was  the 
equitable  owner  of  about  one  hundred  and  twelve  acres 
adjoining  the  last  mentioned  tract;  that  Dilly  inter- 
married with  Henry  in  1825;  that  the  other  defend- 
ants are    their    children    and    grand-children;    that  the 
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said  Dilly  is  entitled  to  dower;  and  they  pray  for  as- 
signment of  doAver,  and  all  sach  further  and  different 
relief  as  they   may   be  entitled  to. 

The  cross  bill  was  fully  answered  by  W.  B.  An- 
drews^ the  defendant.  It  was  shown  in  evidence  that 
he  was  the  owner  of  the  slaves^  Bill^  Brit  and  Dilly, 
in  the  year  1857;  that  he  sold  them  to  Harry  Page, 
the  husband  and  father,  for  |3,200;  that  a  settlement 
was  made  between  Andrews  and  Harry  in  18f59,  when 
it  appeared  that  about  one-half  of  the  debt  had  been 
paid;  that  Harry  was  killed  at  Nashville,  in  a  saw 
mill,  in  1864;  that  he  and  Dilly  had  lived  together 
as  husband  and  wife  for  fifteen  years,  and  were  so  re- 
cognized by  the  neighbors;  that  they  were  so  living 
together  at  the  time  of  his  death,  and  were  the  parents 
of  eleven  children.  Gabriel  Bedford,  a  colored  witness, 
aged  seventy-nine  years,  states  that  he  knew  Harry 
and  Dilly  before  they  were  married;  that  they  w^e 
married  nearly  sixty  years  before  his  deposition  was 
taken;  that  they  were  married  "like  other  darkeys  did 
in  those  days;"  that  they  were  slaves  at  the  time  of  their 
marriage,  but  were  "regarded  as  man  and  wife  all  the 
time  by  their  neighbors."  This  witness  also  proved  the 
number  and  names  of  their  children. 

This  is  the  substance  of  all  the  evidence  in  the  cause. 
The  Chancellor  heard  the  cause  at  October  Term,  1868, 
and  pronounced  a  decree  in  favor  of  the  original  com- 
plainant for  the  amount  of  his  debt  and  costs;  dismissed 
the  cross  bill,  and  ordered  a  sale  of  the  property  attach- 
ed.     He  declared  that   Dilly   was   not  a  free  woman  at 

the   death  of  Henry   Page,   in  such  a  sense  as  to  be  en- 
42 
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titled  to  dower  at  the  time  of  Harry's  deaths  and  that 
Harry  left  no  legal  heirs  capable  of  inheriting  the  estate. 
Dilly  presented  a  petition  for  rehearing,  in  which  she 
alleged  that  Harry  had  not  purchased  her  for  the  pur- 
pose of  making  her  his  slave,  but  as  a  wife,  and  to  make 
her  a  free  woman;  that  she  was  to  aid  in  the  payment 
of  the  purchase  money;  fully  performed  her  part  of  the 
agreement,  and  thus  acquired  a  right  to  freedom  at  the 
date  of  the  purchase.  The  Chancellor  refused  to  rehear 
the  cause,  and  to  grant  leave  to  amend  the  cross  bill,  so 
as  to  put  in  issue  the  allegations  of  the  petition. 

From  this  decree  Dilly  Page  prayed  an  appeal,  which 
was  granted  by  the  Chancellor  on  her  taking  the  oath 
prescribed  by  law  for  poor  persons,  which  was  done  ac- 
cordingly. This  cause  has  been  very  carefully  investiga- 
ted by  counsel,  and  fully  argued  before  us;  but  we  feel 
constrained,  after  a  careful  consideration  of  the  numerous 
authorities  cited  on  both  sides,  to  hold  that  there  is  error 
in  the  Chancellor's  decree. 

The  rights  of  the  parties  can  not  be  determined  upon 
the  constitution  and  laws  as  they  now  exist,  but  are  to 
be  ascertained  under  the  constitution  and  laws  as  they 
existed  in  this  State  at  the  time  of  the  death  of  Henry 
Page,  in  1864.  The  emancipation  proclamation,  issued 
by  Mr.  Lincoln  on  the  1st  day  of  January,  1863,  had  no 
effect  in  this  State,  because  Tennessee  was  not  one  of  the 
States  embraced  in  it,  as  was  held  in  Ohohon  v.  Blaak- 
marly  4  Cold.,  586,  587.  That  case  might  also  have 
rested  upon  the  broader  and  firmer  ground,  that  the 
President  of  the  United  States  had  no  constitutional 
authority    to    issue    the    proclamation,   and   that   it   was 
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issued  in  direct  violation  of  the  Constitution  of  the 
United  States,  which  was  then  universally  understoood 
as  legalizing  slavery  in  the  States  where  it  existed,  as 
well  as  of  the  joint  resolution  adopted  by  Congress  on 
the  25th  of  July,  1861,  which  disavowed  all  purpose 
of  interfering  with  the  rights  or  established  institutions 
of  the  States  in  rebellion.  See  McPherson's  History 
of  the  Rebellion,  286. 

But  it  is  needless  to  pursue  this  discussion,  or  to 
consider  the  13th  Amendment  to  the  Constitution  of 
the  United  States,  which  was  intended  to  effect  what 
had  not  been  accomplished,  either  by  the  Proclamation 
or  the  results  of  the  civil  war;  or  to  express  any 
opinion  as  to  the  validity  of  the  amendment  itself;  or 
of  the  amended  Constitution  of  Tennessee  of  1865,  as 
the  existence  of  slavery  in  this  State  was  annihilated 
beyond  all  doubt  or  question,  by  the  Constitution  of 
1870,  which  was  freely  and  voluntarily  adopted  by  the 
people. 

It  was  repeatedly  held  by  our  immediate  predecessors, 
that  slavery  in  this  State  was  abolished,  by  the  amended 
constitution  of  1866:  See  Nelson  y.  SmiihpeterSf  2  Cold., 
14;  Graves  v.  Keaton,  3  Cold.,  14;  Gholson  v.  JBlackman, 
4  Cold.,  587;  Wharton  v.  The  State,  5  Cold.,  3,  4;  Keith 
V.  The  State,  Ibid,  38;  Bedford  v.  Williams,  Ibid,  210. 
There  is  nothing  in  the  case  now  before  us  which  re- 
quires a  review,  or  reconsideration  of  those  cases,  as  Dilly, 
from  the  evidence  was  vested  with  the  inchoate  right  to 
freedom  when  she  was  purchased  in  1857,  by  Harry, 
claiming  to  be  her  husband;  and  the  amended  constitu- 
tion of  1865,  however  informally  and  irregularly  adopted, 
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was  recognized  by  the  political  department  of  the  Gov- 
ernment^ viz.:  the  President  and  Congress  of  the  United 
States.  See  Luther  v.  Borden,  7  How.,  1,  which  applies 
to  the  recognition  of  a  State  Constitution. 

While  the  institation  of  slavery  existed,  it  was  gener- 
ally held,  in  the  slaveholding  States,  that  the  marriage 
of  slaves  was  utterly  null  and  void ;  because  of  the  para- 
mount ownership  in  them  as  property,  their  incapacity  to 
make  a  contract,  and  the  incompatability  of  the  duties 
and  obligations  of  husband  and  wife  with  the  relation  of 
slavery:  StcUe  v.  Samudy  2  Dev.  &  Bat.,  177;  Howard 
V.  Howardy  6  Jones,  235;  Smith  v.  StaUy  9  Ala.,  990; 
MaMnda  v.  Gardner,  24  Ala.,  719;  Bish.  on  Mar.  & 
Div.,  4th  ed.,  §§  156,  157.  But  we  are  not  aware 
that  this  doctrine  ever  was  distinctly  and  explicitly  re- 
cognized in  this  State.  Before  the  unjust,  unwarrantable, 
unconstitutional,  and  impertinent  interference,  of  enthu- 
siasts and  intermedlers  in  other  States  with  this  domestic 
relation,  rendered  it  necessary  for  the  State  to  guard 
against  the  effect  of  their  incendiary  publications,  and  to 
tighten  the  bonds  of  slavery  by  defensive  l^islation, 
against  persistent  and  untiring  efforts  to  produce  insur- 
rection, the  uniform  course  of  decision  in  this  State 
was  shaped  with  a  view  to  ameliorate  the  condition  of 
the  slave,  and  to  protect  him  against  the  tyranny  or 
cruelty  of  the  master  and  all  other  persons.  Wanton- 
ly to  beat  or  abuse^  the  slave  of  another,  was  indictable 
under  the  act  of  1813,  c.  56,  Car.  &  Nic,  678.  If 
indicted  for  a  capital  offense,  and  the  master  failed  to 
employ  counsel,  it  was  the  duty  of  the  court  to  assign 
counsel   for  his    defense  at  the    expense  of   the  master. 
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by  act  of  1835,  c.  19,  Car.  &  Nic,  683.  If  em- 
ployed  in  the  master's  busiuess  in  apparel  so  tattered 
and  torn  as  indecently  to  expose  the  person,  the  master 
was  indictable  for  lewdness:  Btitain  v.  State,  3  Hum., 
203,  204.  Slaves  could  be  witnesses  for  and  against 
each  other,  as  well  as  for  and  against  free  persons  of 
color,  under  the  act  of  1839,  c.  7,  Nic.  Sup.,  131; 
Code,  3808,  3809. 

The  willful  murder  of  a  slave,  whether  committed 
by  the  master  or  any  other  person,  was  punishable  in 
the  same  manner  as  the  like  offense  against  a  white 
person  was  punishable:  Act  of  1799,  c.  9,  s.  1,  Car.  & 
Nic,  676,  677;  Act  of  1829,  c.  23,  s.  2;  Ibid,  316;  Code, 
4597. 

Our  Courts  of  Chancery  often  interfered  to  prevent 
their  sale  or  removal,  on  the  ground  that  "they  con- 
stituted a  part  of  the  family  entitled  to  and  receiving,  if 
worthy,  the  affections  of  the  master,"  and  because  "the 
property  in  them  was  a  property  in  intellectual  and 
moral  and  social  qualities;  in  skill,  in  fidelity,  in  grati- 
tude, as  well  as  in  their  capacity  for  labor."  See  Loftin 
V.  Espy,  4  Yer.,  92;  Henderson,  v.  Vaulx  and  wife,  10 
Yer.,  38.  Our  courts  of  law  were  ever  ready  to  secure 
their  kind  treatment  by  giving  damages  against  the  hirer 
for  bad  usage,  cruelty,  or  negligence.  See  Dement  v. 
Scott,  2  Head,  367;  Hugging  v.  Ransom,  3  Head,  426; 
Traynxyr  v.  Johnson,  Ibid,  44.  A  most  enlightened  and 
liberal  construction  was  at  all  times  given  to  the  statutes 
which  authorized  emancipation,  and  to  every  species  of 
contract  or  agreement  on  that  subject.  See  the  statutes 
and  cases  cited  in  1  Meigs  Big.,  454,  459,  and  especially 
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the  cases  of  Harris  v.  Clarissa,  6  Yer.,  240;  Itsher^s 
Negroes  v.  Dabbs,  6  Yer.,  157;  Hartsdl  v.  George,  3 
Hum.;  255;  Greenlow  v.  Bawlings,  Ibid,  90;  Hope  v. 
Johnson,  2  Yer.,  123;  David  v.  Bridgman,  2  Yer.,  557; 
Jacob  V.  Sharp,  Meigs,  114;  John  v.  To/c,  7  Hum.,  388; 
Elias  V.  Smith,  6  Hum.,  33;  Hinhlin  v.  HamUton,  3 
Hum.,  569;  i>toi8  v.  Simonton,  8  Hum.,  185;  James  v. 
TA€  S^o^e,  9  Hum.,  308;  J«aac  v.  J(fcGi«,  Ibid,  616; 
t/ane  v.  Hagan,  10  Hum.,  332;  Xeirta  v.  Daniel,  10 
Hum.,  305;  •/ones  v.  Arien^bum,  11  Hum.,  97;  Ford  v. 
i^ord,  7  Hum.,  92,  &  S.  C,  11  Hum.,  89;  Boon  v.  Lan- 
caster, 1  Sneed,  507;  Abram  v.  Johnson,  1  Head,  120; 
Jones  V.  >l?&w,  J6.,  626;  MoCloud  v.  ChUea,  1  Cold.,  248; 
Porter  v.  Blahemore,  2  Cold.,  556;  Stephenson  v.  Harri- 
son, 3  Head,  732,  733. 

The  numerous  authorities  above  cited,  show  that  slaves, 
although  regarded  as  property  and  subject  to  many  re- 
strictions, never  were  considered  by  the  courts  of  this 
State  as  standing  on  the  same  footing  as  horses,  cattle, 
and  other  personal  property.  Their  condition  was  aptly 
and  truly  described  by  Judge  McKinney,  in  Jones  v. 
Allen,  1  Head,  626.  He  says:  "We  are  not  to  forget, 
nor  are  we  to  suppose,  that  it  was  lost  sight  of  by  the 
Legislature,  that,  under  our  modified  system  of  slavery, 
slaves  are  not  mere  chattels,  but  are  regarded  in  the  two- 
fold character  of  persons  and  property;  that,  as  persons, 
they  are  considered  by  our  laws  as  accountable  moral 
agents,  possessed  of  the  power  of  volition  and  locomotion, 
and  thai  certain  rights  have  been  conferred  upon  them, 
by  positive  law  and  judicial  determination;  and  other 
privileges    and    indulgences   have    been  conceded  to  them 
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by  the  universal  consent  of  their  owners.  By  uniform 
and  universal  usage,  they  are  constituted  the  agents  of 
their  owners,  and  are  sent  on  their  business  without 
written  authority;  and  in  like  manner  they  are  sent  to 
perform  those  neighborly  good  offices  common  in  every 
community.  They  are  not  at  all  times  in  the  service  of 
their  owners,  and  are  allowed,  by  universal  sufference,  at 
night,  on  Sundays,  holidays,  and  other  occasions,  to  go 
abroad,  to  attend  church,  to  visit  those  to  whom  they 
are  related  by  nature,  though  the  relation  be  not  recog- 
nized by  municipal  law;  and  to  exercise  other  innocent 
enjoyments,  without  its  ever  entering  the  mind  of  any 
good  citizen  to  demand  written  authority  of  them.  The 
simple  truth  is,  such  indulgences  have  been  so  long  and 
80  uniformly  tolerated,  that  public  sentiment  upon  the 
subject  has  acquired  almost  the  force  of  positive  law:" 
Ibid,   636,  637. 

In  the  case  of  Elias  v.  Smith,  6  Hum.,  33,  where 
Elias  had  purchased  his  wife  and  child,  and  other  child- 
ren were  born  to  them  after  the  purchase;  where  he  was 
clothed  with  the  mere  form  of  a  legal  title,  to  the  end 
that  he  might  be  able  to  emancipate  them;  where  a  cred- 
itor of  Elias  had  caused  his  execution  to  be  levied  upon 
the  wife  and  children,  and  he  filed  a  bill  to  enjoin  the 
sale.  Judge  Reese,  in  delivering  the  opinion  of  the  court, 
says:  that  the  former  owners,  who  intended  their  eman- 
cipation, "trusted,  and  not  rashly,  to  the  heart  of  the 
husband  and  father;''  and,  horror-struck  at  the  thought 
that  the  wife  and  children  could,  under  such  circum- 
stances, be  treated  as  property,  he  indignantly  inquires: 
"If    Elias,    stifling    the    voice  of   nature,    and    severing 
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the  paternal  tie^  had  been  such  a  barbarian  and  monster 
as  to  have  meditated  the  sale  of  them,  for  his  pecuniary- 
advantage;  upon  the  strength  of  his  mere  legal  title,  is 
there  a  Chancery  Court  in  Christendom;  having  jurisdic- 
tion over  such  a  trust,  which  would  not  have  promptly 
interposed,  at  their  instance,  and  enjoined  him  from  per- 
petrating against  them  so  flagrant  a  wrong?  And  will 
not  such  a  court  interpose  in  a  case  little  short  in  its 
enormity  of  that  supposed,  when  a  creditor  of  Elias  seeks 
to  produce  the  same  result  by  an  execution  sale  at  law? 
Certainly  it  would.  That  much  we  have  the  power, 
and  it  is   our   duty  to  do:'^      6   Hum.,   35. 

These  cases  tend  to  show  that  the  relation  of  husband 
and  wife  between  slaves,  was  recognized  by  the  courts  of 
this  State;  and  so  far  as  we  have  knowledge  of  the  prac- 
tice before  Justices  who,  for  a  long  period,  had  jurisdic- 
tion under  our  statutes,  to  try  slaves  for  offenses  not  cap- 
ital, the  uniform  rule  was  to  exclude  husband  and  wife 
from  being  witnesses  for  or  against  each  other,  just  as 
white  persons  maintaining  the  same  relations,  were  then 
excluded.  By  the  Constitution  of  1796,  the  laws  then  in 
force  and  use  in  North  Carolina,  were  to  continue  in  force 
in  Tennessee  until  repealed;  and  by  the  North  Carolina 
acts  of  1715,  c.  31,  s.  6,  and  1778,  c.  5,  s.  1,  the 
common  law  of  England,  with  certain  exceptions,  not  ma- 
terial to  be  here  noticed,  was  declared  in  force.  And 
in  the  act  of  1741,  c.  1,  s.  7,  Car.  &  Nich.,  450,  it  was 
declared,  in  substance,  that  no  minister,  or  Justice  of  the 
Peace,  should  celebrate  the  rites  of  matrimony  between 
servants,  or  between  a  free  person  and  a  servant,  without 
the  consent  of  the  master  or  mistress,  and  every  servant 
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married  without  sach  consent^  was  required  to  serve  the 
master  or  mistress  "one  whole  year  after  the  term  of  ser- 
vice by  indenture  or  custom^  is  expired/' 

It  is  difficult  at  this  day,  to  determine  in  what  sense 
the  term  "servant^'  was  employed,  or  to  ascertain  the  cus- 
tom referred  to  in  the  statute,  but  it  is  certain  that  while 
slavery  existed  in  this  State,  slaves  were  not  married  to 
each  other  without  the  consent  of  their  owners,  as  a  gen- 
eral rule.  By  the  act  of  1787,  c.  6,  s.  3,  a  free  negro, 
or  a  mulatto,  was  prohibited,  under  a  penalty,  from  inter- 
marrying with  a  slave,  ''without  the  consent  of  his  or  her 
master,  had  in  writing.^'  These  statutes  go  far  to  prove 
that  the  relation  of  husband  and  wife,  between  slaves, 
was  a  relation  recognized  by  their  owners;  and  the  fact 
is  notorious,  that  christian  masters  and  mistresses  often 
consented  to,  and  were  present  at,  the  celebration  of  mar^- 
riages  between  their  slaves,  and  that  the  ceremony  was 
frequently  performed  by  white  ministers,  as  well  as  by 
ministers  of  their  own  color.  The  marriage  act  of  1778, 
c.  7,  Car.  &  Nic,  450,  authorized  ministers  of  the  gospel 
and  Justices  of  the  Peace  to  celebrate  the  rites  of  matri- 
mony between  "any  two  persona"  upon  license  or  after 
publication  of  banns,  without  limitation  as  to  race  or  color, 
and  no  good  reason  is  perceived  why,  as  slaves  were  al- 
ways treated  as  persons,  the  language  of  that  statute  was 
not  broad  enough  to  include  a  marriage  between  slaves. 
A  bond  of  but  little  practical  utility  was  required,  but 
that  could  have  been  signed  by  the  master. 

We  are  not  aware  that  there  was  any  general  prevail- 
ing custom  to  marry  slaves  according  to  the  requirements 
of  this  statute.     The  marriages  between  them  were  often 
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made  by  contract,  as  at  common  law,  as  they  were  often 
made  between  white  persons  in  the  early  settlement  of 
the  country,  and  in  remote  districts  where  ministers  and 
Justices  were  not  always  accessible.  The  issue  of  a  free 
woman  of  color  followed  the  condition  of  the  mother,  and 
was  bom  free,  and  this  principle  was  carried  so  far,  that 
where  a  female  slave  was  to  be  emancipated,  by  the  con- 
cession of  the  master,  and  assent  of  the  State,  but  was  to 
be  held  subject  to  service  for  a  definite  time,  and  a  child 
was  bom  to  her  after  such  emancipation,  but  during  her 
subjection  to  service,  it  was  held  that  the  child  was  free 
born:  Harisell  v.  George,  3  Hum.,  255;  Edwards  v.  Mc- 
Connellj  Cooke,  313,  Cooper^s  ed.,  237. 

These  cases,  and  other  cases  previously  cited,  estab- 
lish beyond  controversy,  that  there  were  circumstances 
under  which  the  courts  of  this  State  recognized  the  rela- 
tion of  husband  and  wife,  and  the  ties  of  consanguinity, 
as  existing  among  slaves,  as  well  as  among  free  persons, 
and  free  persons  of  color;  and  we  hold,  that  a  marriage 
between  slaves,  with  the  assent  of  their  owners,  whether 
contracted  in  common  law  form,  or  celebrated  under  the 
statute,  always  was  a  valid  marriage  in  this  State,  and 
that  the  issue  of  such  marriages  were  not  illegitimates. 
We  do  not  hold  that  such  marriages  were  followed  by  all 
the  legal  consequences,  resulting  from  the  marriage  of 
white  persons.  From  the  very  nature  of  the  institution 
of  slavery,  they  could  be  determined  at  the  will  of  the 
owners,  and  the  laws  of  inheritance  were  not  applicable 
to  them,  for  the  reason  that  slaves  could  not,  in  a  legal 
sense,  become  the  owners  of  property;  but  still  this  mar- 
riage  relation,  however  restricted,  might,  and  often  did, 
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become  the  foundation  of  legal  and  equitable  rights  of  the 
highest  importance. 

The  fiicts  of  this  case  do  not  demand  a  review  of  the 
doctrine  asserted  in  Bashaw  v.  The  Sbate,  1  Yer.,  177; 
Grisham  &  lAgan  v.  The  Slate,  2  Yer.,  589,  and  other 
cases  holding  that  the  common  law  mode  of  celebrating  a 
marriage  between  white  persons  is  of  no  validity  in  this 
State;  and  that  a  marriage  in  this  State  could  not  be 
valid  unless  performed  according  to  the  act  of  1778,  c. 
7,  Car.  &  Nich.,  450,  or  the  previous  act  of  1741,  c.  1; 
lb.,  449.  There  is  nothing  in  either  of  those  statutes 
which  expressly  annuls  or  prohibits  marriages  in  the  com- 
mon law  form,  and  as  the  common  law  had  been  adopted, 
also  by  statute,  the  two  statutes  should  have  been,  in  our 
opinion,  so  construed  as  to  authorize  a  marriage  in  either 
mode.  It  was  correctly  said  in  MoCorry  v.  King^a  Heirs, 
3  Hum.^  273,  that  "the  whole  body  of  common  law,  on 
the  subject  of  the  domestic  relations,  and  especially  the  re- 
lation of  baron  and  feme,  except  so  far  as  changed  and 
modified  by  statute,  has  been  adopted  among  us;^'  and  it 
is  manifest  that  Judge  McKinney  doubted  the  authority 
of  the  cases  in  1  and  2  Yen,  from  the  observations  made 
by  him  in  Johnson  v.  Johnson,  1  Cold.,  630. 

We  do  not  concur  in  the  view  expressed  in  McRey^ 
nolds  V.  The  State,  5  Cold,,  20,  that  "the  municipal  law 
did  not  recognize  the  right  of  marriage  between  slaves;" 
but  that  opinion  is  unquestionably  correct  in  holding,  that 
if  such  marriages  were  illegal,  they  were  made  valid  by 
the  parties  consenting  to  live  and  cohabit  together  after 
their  emancipation,  and  that  their  so  living  and  cohabit- 
ing together  was  "a  legal  assent  to  and  ratification  of  the 
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marriage/'  The  Act  of  May  26,  1866,  s.  6,  declares, 
"that  all  free  persons  of  color,  who  were  living  together 
as  husband  and  wi&,  in  this  State,  while  in  a  state  of 
slavery,  are  hereby  declared  to  be  man  and  wife,  and 
their  children  legitimately  entitled  to  an  inhmtance  in 
any  property  heretofore  acquired,  or  that  may  be  here- 
after acquired,  by  said  parents,  to  as  full  an  extent  as 
white  children  are  entitled  under  existing  laws  of  the 
State/'  An  act  similar  in  principle  to  this,  had  been 
passed  some  years  before,  to  validate  marriages  between 
white  persons  who  had  been  married  under  license  care- 
lessly issued  in  blank  by  the  clerks,  and  containing  noth« 
ing  beyond  their  own  signatures:  See  Acts  1849-50,  p. 
397. 

The  power  to  legitimate  children  has  been  frequent- 
ly exercised  by  the  Legislature,  at  the  instance  of  the 
&thcr,  and  was  delegated  to  the  Circuit  and  County 
Courts  by  the  act  of  1805,  c,  2,  Car.  &  Nic,  499. 
It  may  be  still  exercised  under  the  Code,  §§  3640, 
3643.  These  statutes,  when  not  interfering  with  vested 
rights,  have  always  been  permitted  to  have  a  retro- 
spective operation.  See  Cooly  on  Lim.,  372,  373,  360, 
361. 

The  act  of  1866,  having  been  passed  to  ratify 
marriages,  good,  during  the  institution  of  slavery,  by 
the  prevailing  usage  of  this  State,  and  to  create  a 
right  of  inheritance  conformable  to  such  usage,  and  the 
changed  condition  of  the  slave,  was  in  furtherance  of 
good  morals,  and  of  the  best  interests  of  the  State; 
and  where  no  other  rights  have  intervened,  was  emi- 
nently constitutional  and  proper. 
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In  Reeve's  Dom.  Rel.^  3d  ed.,  310,  it  is  said  that 
the  common  law  did  not  consider  marriages  celebrated 
irregularly  tts  void;  and  in  a  note  by  the  editors,  page 
311,  it  is  said:  ^In  North  Carolina,  by  statute,  and 
in  Tennessee,  by  judicial  decision,  a  marriage  not 
solemnized  according  to  the  existing  laws  before  some 
competent  person,  is  held  to  be  illegal  and  void  in 
respect  to  a  prosecution  for  bigamy:  Statutes  N.  C, 
1715,  1741,  1778;  Bashaw  v.  Tennessee,  1  Yer.,  117; 
but  it  may  be  doubted  whether  they  would  extend  the 
doctrine  so  far  as  to  bastardize  the  issue  of  the  mar- 
riage/' It  may  be  added  in  regard  to  the  general 
subject  considered  in  this  opinion,  that  a  recent  author 
says:  "That  the  English  Parliament,  by  virtue  of  its 
transcendent  power,  may  render  a  bastard  legitimate 
and  capable  of  inheriting.  This  same  power  has  been 
claimed  by  the  Legislatures  of  the  United  States,  and 
except  so  far  as  Legislative  acts  may  come  under  con- 
stitutional restraints  against  impairing  the  obligation  of 
contracts,  there  seems  no  reason  why  they  should  not 
be  uniformly  upheld:"  Schouler's  Dom.  Rel.,  312,  The 
same  author  remarks  further,  in  another  part  of  his 
treatise,  that,  "Race,  color  arid  social  rank,  do  not  appear 
to  constitute  an  impediment  to  marriage  at  common  law, 
nor  is  any  such  impediment  now  recognized  in  England. 
But  by  local  statutes  in  some  of  the  United  States,  in- 
termarriage has  been  discouraged  between  persons  of  the 
negro,  indian  and  white  races.  With  the  recent  ex- 
tinction of  slavery,  many  of  these  laws  have  passed 
into  oblivion,  together  with  such  as  refused  to  allow  to 
persons  held  in  bondage  the  rights  of  husband  and  wife. 
The  thirteenth    article   of   amendment    to    the   Con- 
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stitution,  gives  Congress  the  power  to  enforce  the  abol- 
ition of  slavery  by  appropriate  legislation.  As  to  per- 
sons formerly  slaves,  there  are  no  acts  of  Congress 
which  legitimate  their  past  cohabitation,  and  enable  them 
to  drop  the    fetters  of  concubinage:^'      Ibid,  28,   29. 

As  it  is  probable  in  consequence  of  the  extinction 
of  slavery,  that  few  cases  growing  out  of  that  relation 
will  arise  hereafter,  we  abstain  from  the  further  dis- 
cussion of  the  matters  which  have  been  considered,  and 
from  presenting  an  elaborate  view  of  the  other  inter- 
esting questions  which  arise  upon  the  record  and  have 
been  urged  in  argument.  On  the  whole  case,  it 
is  our  opinion,  and  we  adjudge  the  law  to  be  as 
follows :    viz: 

1.  That  Dilly  was  the  lawful  wife  of  Henry  Page, 
the  assent  of  the  owner  to  the  marriage  and  the 
marriage  itself  being  established  by  their  long  cohabi- 
tation, and  recognition  of  each  other  as  husband  and 
wife. 

2.  That,  the  issue  born  of  that  marriage  were  born  in 
lawful  wedlock,  and  were  rendered  capable  of  inheriting 
property  by  the  Act  of  1866. 

3.  That,  in  accordance  with  a  long  and  uniform  course 
of  decision  in  this  State,  when  Dilly  and  her  two  children 
were  purchased  by  her  husband,  in  December,  1857,  she 
acquired  an  inchoate  right  to  freedom,  which  needed  noth- 
ing to  perfect  it  but  the  assent  of  the  State;  that  this  as- 
sent has  been  effectually  given  by  general  emancipation; 
and  that  her  rights  as  a  free  woman  thereby  relate  back 
to  the  date  of  her  purchase,  and  place  her  in  the  same 
condition  as  if  she  had  then  been  a  free  woman. 

4.  That  there  is  no  difference  between   her  right  to 
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rlower  and  the  right  provided  by  the  general  laws;  that 
it  is  to  be  preferred  to  the  right  of  creditors  of  her  hus- 
band, and  of  course,  to  the  right  of  complainant,  and  ex- 
tends as  well  to  the  lands  of  which  her  husband  was  equi- 
table, as  legal  owner. 

5.  That,  after  her  dower  is  assigned,  the  residue  of 
lands  attached,  including  the  interest  in  remainder,  or  so 
much  thereof  as  may  be  necessary,  shall  be  sold  for  the 
satisfaction  of  complainant's  claims  subject  to  the  right 
of  redemption. 

6.  That,  if  any  part  of  the  land  shall  remain  unsold, 
the  title  thereto  shall  be  vested  in  the  children,  and  those 
representing  them,  of  Henry  and  Dilly  Page. 

Let  the  decree  of  the  Chancellor  be  reversed  at  the 
cost  of  the  complainant,  and  remand  the  cause  for  the 
execution  of  this  decree. 


W.  O'N.  Perkins  v.  R.  P.  Moss,  Administrator. 

1.   Book   Debt.     Tido  yeais*  HmilcUian,  AdmW.     The  limitation  of  two 
years,  within  which  a  hook  deht  is  to  be  sued  on,  applies  as  well  to  a 
suit  bj  an  administrator  as  bj  the  original  partj  to  the  account. 
Statute  cited,  1756,  c.4,  s.  2. 
Code,  3781,  S782. 


FROM    WILLIAMSON. 


Circuit  Court,  July  Term,  1868,  W.  H.  S.  Hill,  J. 
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J.  G.  WalIiACB   for  plaintiff   in  error,  cited  act  of 
1756,  c,  4,  s.  1;  Cat^e  &  Scliaffer  v.  Bashety  3  Hum.,  340. 

T.  W.  Ttjrley  for    defendant    in   error,   cited  Code, 
3781,  3782. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  tried  in  the  Circuit  Court  of  William- 
son county.      An  action  of  assumpsit  was  brought  on  an 
account    by   W.    P.    Moss    as    administrator    of  B.    &L 
Hughes,    against  W.  O'N.    Perkins.      On   the   trial  the 
administrator.   Moss,    after  making   the   preliminary  affi- 
davit   required    by   the   Code,   offered   the  account   book 
of    his    intestate    to    establish   the  claim   on   which    he 
had  sued.       From   the   book   account   so   offered,   it   ap- 
peared that  the  services  rendered  and  the  articles  sold  and 
delivered,  were   rendered   and   delivered,   more  than   two 
years  before   the  bringing  of  the  suit,  and    exceeded  $75 
in  amount.      Defendant  objected  to  the  competency  of  the 
proof,  but  the  objection  was  overruled   by  the    court,  and 
the  book  account  read  as  evidence. 

The  Circuit  Judge  charged   the  jury,  that,  under  the 
book  debt  law,  the  plaintiff,  as  administrator,  could  intro- 
duce the  book  of  his  intestate   in   evidence    to   prove  the 
account  for   any  length    of  time,  and   for   any  amount — 
that  the  provisions  of  the  Code  restricting   such  evidence 
within   two  years,  and   to  a  sum   not  exceeding  $75,  has 
no  application  to  administrators  and  executors.     The  jury 
returned  a  verdict  for  the  plaintiff  for  $156.     The    de- 
fendant appealed  in  error  to  this  court. 

The  admission  of  the  book    account  and  the   charge 
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of  the  court  on  the  evidence  were  erroneous.  The  two 
sections  of  the  Code,  3781  and  3782,  are  to  be  con- 
strued together.  In  the  original  statute,  1756,  c.  4, 
s.  2,  from  which  they  are  brought  into  the  Code,  they 
constitute  but  one  section.  The  limitation  as  to  time  and 
to  amount,  was  intended  to  apply  to  the  plaintiff's  book 
of  accounts,  as  well  when  the  same  is  offered  by  an  ad- 
ministrator or  executor,  as  when  offered  by  the  plaintiff 
himself.  -No  reason  can  be  conceived  why  the  book  ac- 
count of  an  intestate  or  testator  should  stand  on  any 
higher  ground  than  that  of  a  living  plaintiff.  The  Leg- 
islature intended  to  make  no  such  distinction.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 


Briggs  &  Bbo.,  PFffs  in  Error  v.  Montgomery  &  Co. 

1.  ACCOUJWTS.  From  another  courUy  or  State,  Set-off  or  recoupment.  Where  an 

account  comes  from  another  State  properly  proved  by  the  affidavit  of 
the  party,  a  set-off  or  recoupment  may  be  pleaded  without  being 
sworn  to. 

Code  construed:  3780, 1819,  c.  25,  s.  1. 

Cases  cited:  Cave  v.  Basketi,  3  Hum.,  340;  W.  <t  A,  R  R,  Co,  v.  Mead, 
4  Sneed,  108. 

2.  Recotjpment.    Damage  by  leakage.    If  a  plaintiff  ship  oilin  unseason- 

ed casks  whereby  it  is  lost,  the  consignee,  on  being  sued  for  the  price 
may  recoup  the  damages  from  the  loss  of  the  oil. 


FROM   WILLIAMSON. 


Error    to   the   Circuit  Court.       Judgment  at   August 

Term,    1868.     W.  H.   S.  Hill,  J.,  presiding. 
43 
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J.  G.  Wallace,  for  plaintiff  in  error. 

E.  M.  EwiNG,  for  defendant. 

XiCHOi^ON,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  March,  1867,  Briggs  &  Bro.,  of  Franklin,  Ten- 
nessee, wrote  to  Montgomery  &  Co.,  at  Louisville, 
Kentucky,  ordering  five  barrels  o£  coal  oil,  and  one  bar- 
rel of  lubricating  oil.  The  articles  were  immediately 
shipped  by  boat,  the  shippers  taking  the  receipt  of  the 
boat,  acknowledging  that  the  oil  was  shipped  in  good 
order  and  condition.  The  articles  were  not  delivered 
at  Franklin  until  the  expiration  of  twenty  nine  daya, 
whereas  they  ought  to  have  gone  in  seven  days.  When 
the  barrels  reached  Franklin,  they  were  leaking,  the 
staves  shrunk,  and  most  of  the  oil  gone.  Briggs 
<t  Bro.  refused  to  receive  the  barrels,  except  at  the 
quantity  of  oil  then  left  .  in  them.  The  agent  of  the 
railroad  company  declining  to  deliver  them  on  tho.se 
terms,  they  remained  at  the  railroad  depot  for  about 
two  months.  Briggs  &  Bro.  agreed  with  the  railroad 
company  to  submit  the  question  of  the  liability  of.  the 
road  to  two  arbitrators,  ^ho  decided  that,  for  the  de- 
tention of  the  barrels  fourteen  days  in  Nashville,  the 
road  should  pay  to  Briggs  &  Bro.,  §30.  The  arbi- 
trators assessed  no  other  damage,  except  for  the  de- 
tention at  Nashville.  The  $30  having  been  paid, 
Briggs  &  Bro.  then  received  the  barrels,  which  at  that 
time   were   empty. 

Montgomery  &  Co.  made  out  their,  account, 
and   made   oath   to   it   in   proper  form,  and   brought  suit 
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before  a  justice  of  the  peace,  who  gave  judgment  for 
the  defendants.  Upon  appeal  to  the  Circuit  Cburt, 
the  cause  was  tried  by  a  jury,  who  gave  a  verdict 
for  the  plaintiffs  for  $le35,  whereupon  defendants  brought 
the  cause  to  this  court,  by  writ  of  error.  Upon  the 
trial  in  the  Circuit  Court,  several  witnesses  proved 
that,  from  the  condition  of  the  barrels  when  they 
reached  Franklin,  the  wood  of  which  they  were  made, 
must  have  been  green  when  they  were  filled  with  the 
oil.  Several  other  witnesses  at  Louisville  proved  that 
barrels  of  green  wood  would  not  hold  coal  oil,  that  it 
was  always  put  in  seasoned  barrels,  and  that  this  lot 
of  barrels  was  seasoned  and  in  good  order  when  ship- 
ped. 

The  defendants  below,  sought  to  make  the  plaintiffs 
responsible  for  damages,  on  account  of  the  oil  having 
been  shipped  to  them  in  barrels  made  of  green  staves, 
and  to  have  the  damages  set-off  against  the  amount 
of  the  account.  They  did  not  deny  the  correctness  of 
the   account   on   oath. 

The  Circuit  Judge  charged  the  Jury,  "that  the 
receipt  of  the  carrier  showing  that  the  goods  were  in  good 
order  and  condition,  was  conclusive  of  that  feet  as  be- 
tween the  seller  and  buyer."  In  answer  to  the  re- 
quest of  defendants'  counsel  to  charge  the  jury,  that, 
"notwithstanding  the  carrier  receipted  for  them  in  good 
order  and  condition,  he  would  not  be  responsible  for  loss 
occasioned  by  defective  packing,"  the  court  remarked 
to  the  jury,  "that  such  was  the  law,  but  it  had  no  ap- 
plication to  this  case,  but  would  apply  in  a  suit  between 
the  consignor   and  the  carrier."      The  court  also  charged 
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the  jury,  that  this  aocount^  coming  as  it  did,  properly 
sworn  to^  from  another  State,  was  conclusive  on  the  de- 
fendants, unless  they  denied  it  on  oath;  and  the  de- 
fendants would  not  be  permitted  to  make  any  defense 
against  it,  except  under  oath;  and,  therefore,  they  could 
not  plead  a  set-off,  or  recoup  in  any  way  for  damages,  or 
make  any  other  defense." 

By  the  concluding  portion  of  the  charge,  as  quoted, 
the  Judge  withdrew  from  the  jury  all  the  evidence  of  the 
defendants  as  to  the  nature  and  extent  of  their  damages, 
and  in  effect,  decided  the  case  against  them. 

It  is  insisted  for  plaintiffs  in  error,  that  there  was 
error  in  this  charge,  especially  in  that  portion  of  it  which 
relates  to  the  effect  of  the  account  coming  from  another 
State  properly  sworn  to.  Section  3780  of  the  Code 
provides,  that  such  an  account  ^'is  conclusive  evidence 
against  the  party  sought  to  be  charged,  unless  he 
shall,  on  oath,  deny  the  account."  This  section  of 
the  Code  is  substantially  the  same  as  the  act  of  1819, 
c.  25,  s.  1,  which  has  been  before  this  court  several 
times  for  construction,  but  never,  as  we  are  aware,  in 
the  shape  in  which  it  is  now  presented.  In  the  case 
of  Cave  &  Shaffer  v.  Baakett,  3  Hum.,  340,  Judge 
Green  gives  the  origin  of  the  statute,  and  says  that 
"our  migratory  population  was  constantly  presenting 
cases  where  debtors  and  creditors  became  dispersed  in 
different  counties  and  stales,"  making  it  troublesome 
and  expensive  to  sue  on  their  accounts  and  take  de« 
positions;  and  "to  obviate  this  mischief,  and  to  afford 
the  creditor  an  easy  and  cheap  means  of  collecting  his 
debts,  where  they  were   justly   due,  and  no  real  defense 
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existed,  this  act  of  1819  was  passed."  He  next  pro- 
ceeds to  state  the  legal  e£Fect  of  the  oath  made  to 
such  an  account.  He  says:  '^By  c.  27,  s.  4,  of  the 
same  year,  it  is  provided,  that  a  party  pleading  non 
est  factum  to  (or  more  correctly,  denying  the  execution 
of)  any  promissory  note,  bill  of  exchange,  &c.,  should 
make  affidavit  of  the  truth  of  his  plea.  The  act 
under  consideration  only  intended  to  put  a  proven  ac- 
count  upon  the  same   footing." 

The  act  of  1819  again  came  before  this  court,  in  the 
case  of  W.  &  A.  R.  R.  Co.  v.  Mead,  4  Sneed,  108,  when 
Judge  Harris  adopted  the  reason  for  the  passage  of  the 
act,  given  by  Judge  Green  in  3  Hum.,  340,  quoting  and 
italicising  the  words  ^'against  which  no  real  defense  ex- 
isted;^* but  he  decided  that  it  was  not  intended  to  embrace 
an  account  regularly  sworn  to,  which  claimed  the  value 
of  two  boxes  delivered  to  the  Railroad  Company  as  com- 
mon carriers.  He  added :  *^  It  certainly  was  not  the  pur- 
pose of  the  Legislature  to  so  far  abolish  the  rules  of  evi- 
dence as  to  permit  the  plaintiff,  who  might  reside  in  a 
different  county  or  State,  in  every  case  where  he  might 
suppose  he  had  a  cause  of  action,  either  in  tort  or  ex  con- 
tractu, to  set  out  his  cause  of  action  in  the  form  of  an 
account,  and  then,  prima  facie,  at  least,  to  make  out  his 
case  by  his  own  affidavit."  It  is  obvious  that  the  court 
at  that  time  regarded  the  law  as  intended  to  be  applicable 
only  to  cases  "against  which  no  real  defense  existed;"  and 
that  the  legal  effect  of  the  affidavit  was  to  make  for  the 
plaintiff  a  prima  facie  case  for  recovery.  This  would  be 
sufficient,  or  in  the  language  of  the  Code,  "conclusive," 


678  NASHVILLE: 


Briggs  &  Bro.,  PPfis  in  error,  v.  Montgomery  &  Co. 

against  the  defeudaut,  unless  be  should  deny  the  account 
on  oath. 

But  suppose  the  defendant  does  not  deny  the  items  of 
the  account,  or  that  he  bought  them,  or  that  the  price  is 
correctly  charged,  what  is  the  legal  effect  of  the  affidavit? 
The  answer  is,  to  give  the  account  the  force  and  effect 
of  a  promissory  note,  on  which  the  plaintiff  has  a  right 
to  take  judgment,  if  the  defendant  has  no  real  defense. 
But  if  he  has  a  real  defense,  then  he  has  the  same  right 
to  make  it  against  a  sworn  account,  that  he  has  to  make 
it  against  a  promissory  note,  without  denying  on  oath  the 
account  or  the  execution  of  the  note.  He  can  not  con- 
trovert the  items  of  the  account;  no  more  than  he  can 
controvert  the  execution  of  a  note,  except  upon  oath.  But 
he  may  make  his  defense  by  any  pl^  that  does  not  deny 
the  account,  just  as  he  may  plead  to  a  note  without  de- 
nying its  execution. 

The  case  before  us  illustrates  the  propriety  of  this  con- 
struction of  the  section  of  the  Code  under  consideration. 
The  defendants  do  not  deny  that  they  ordered  the  five 
barrels  of  oil,  nor  that  they  were  correctly  charged  as  to 
price.  The  affidavit  of  the  plaintiffs  as  to  the  correctness 
of  the  account  as  made  out,  is  not  denied,  and  therefore 
they  can  not  deny  the  account  on  oath.  But  they  say 
that  the.  oil  was  put  up  in  barrels  made  of  green  staves, 
the  immediate  consequence  of  which  was,  that  the  oil  was 
lost,  and  that  thereby  they  are  damaged.  They  claim 
the  right  to  plead  these  facts  by  way  of  defense,  and  the 
proof  shows  that  it  is  a  real  defense.  We  hold  that,  in 
such  case  the  affidavit  of  the  plaintiff  to  the  account  is 
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conclusive  only  in  the  sense  of  being  sufficient  evidence 
to  entitle  the  plaintiff  to  a  recovery,  unless  the  defendant 
can  overcome  it  by  evidence  sustaining  the  plea  as  to 
damages;  on  which  he  relies. 

The  charge  of  the  Circuit  Judge  was,  therefore,  errone- 
ous, and  the  judgment  is  reversed,  and  the  cause  remanded 
for  another  trial. 


H.  C.  Hulme  et  al,  v.  Thomas  Brown. 

1.  Recoupment,    MuM  arise  out  of  the  matter  sv>ed  mt.    A  landlord  having 

contributed  to  cauBe  injury  to  his  renters'  land  by  treBpafises  of  stock, 
promised  that  if  the  renter  would  not  hurt  his  stock,  he  would  pay  for 
the  injuries  done  by  them.  On  a  suit  by  the  landlord  for  his  rent,  the 
lessee  offered  to  recoup  the  damages  by  the  landlord's  stock.  Held  that 
the  damages  did  not  so  arise  out  of  the  contract  sued  on  as  to  be  a 
proper  subject  of  recoupment.' 

Cases  cited :  Porter  v.  Stacker,  ,3  Hum.,  56;  WkUaker  v.  PuJUen,  lb,,  466; 
Overton  v.  PheUirif  2  Head,  446. 

2.  A  charge  right  as  applied  to  the  evidence  in  the  cause,  but  erroneous  in 

the  abstract,  is  not  a  ground  of  reversal.^ 


FROM   WILLIAMSON. 


Circuit   Court,  November   Term,    1868.       W.   H.   S. 
Hill,  J. 

I  • 

J.  G.  Wallace,  for  appellant,  cited  3  Hum.,  56,  446; 
2  Head,  447. 

*See  Cairon  v.  Oroaa,  ante   583;  and  see  Briggs  v,  Montgomery,  ante,  673. 
'See  Crenshaw  v.  Smith,  Jackson,  1872. 
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T.  W.  TuRLEY,  for  ajjpellee;  R.  M.  Ewing  with  him 
cited  N.  &  K.  1\  Co.  v.  Harj-is,  8  Hum.,  558;  Bolinger  v. 
Oordoriy  11  Hum.,  61;  Keith  v.  Smith,  1  Swan,  92;  Ed-^ 
dington  v.  Pickle^  1  Sneed,  122;  distinguished  this  ease 
from  Coulter^s  case,  Nelson  v.  Allen,  1  Yer.,  381. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  questions  of  law  in  this  case,  arise  upon  the  fol- 
lowing facts:  Brown  rented  to  Hulme,  fifty-eight  acres  of 
land  for  the  year  1866,  for  which  he  was  to  pay  two  bar- 
rels of  com  per  acre.  During  the  working  season.  Brown's 
stock  was  in  the  habit  of  getting  into  the  field,  and  dam- 
aging the  corn ;  also,  other  stock;  and  among  them  a  boar 
of  Hulme's.  Brown  was  in  the  habit  of  watering  his 
stock  in  the  corn  field;  and  sometimes  when  so  turned  in 
to  water,  and  sometimes  by  jumping,  some  eight  or  ten 
head  of  Brown's  mules  ran  over  and  injured  the  crop. 
The  damages  done  to  the  crop  were  variously  estimated 
by  the  witnesses,  but  no  specific  amount  is  stated  in  the 
bill  of  exceptions. 

While  the  crop  was  being  gathered,  Hulme  told  Brown 
if  he  did  not  keep  his  stock  out  he  would  hurt  them. 
Brown  replied,  that  if  defendant  would  not  hurt  his  stock, 
he  would  pay  for  all  damage  they  did  to  the  crop.  The 
fencing  was  bad.  The  promise  of  Brown  to  pay  damages 
had  express  reference  to  damages  that  might  occur  after 
that  time.  No  witness  stated  the  damage  done  by  Brown's 
stock  exclusively,  or  undertook  to  separate  it  from  damage 
done  by  the  stock  of  other  persons. 

Brown  sued  Hulme  for  the  rent  of  the  land,  and 
Hulme  offered,  and  asked  permission  to  recoup  said  claim 
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to  the  extent  of  the  damage  as  ascertained  by  the  proof 
to  have  been  done  to  the  crop  by  Brown's  stock.  On 
this  point,  the  court  instructed  the  jury  that  he  would 
not  be  permitted  to  recoup  for  unliquidated  damages,  or  to 
reduce  plaintiff's  claim,  for  such  damages.  The  jury  re- 
turned a  verdict  for  plaintiff  for  $108,  and  defendant  ap- 
pealed to  this  court. 

It  is  assigned  for  error,  that  the  Circuit  Judge  held, 
in  his  charge  to  the  jury,  that  the  defendant  could  not 
recoup  for  unliquidated  damages.  We  must  construe  the 
charge  of  the  court  as  made  in  reference  to  the  facts  of 
the  case  on  trial.  He  meant  to  be  understood  by  the  jury 
as  instructing  them  that  the  unliquidated  damages  claimed 
by  defendant  for  injury  to  his  crop  by  the  stock  of  plain- 
tiff, could  not  be  recouped  in  this  suit.  And  so  under- 
standing bis  charge,  as  we  have  no  doubt  the  jury  did, 
we  think  there  was  no  error  in  it.  The  true  test  by 
which  it  is  to  be  determined  whether  defendants  can  re- 
coup for  damages  or  not,  depends  upon  the  fact  whether 
the  damages  sought  to  be  made  a  set-off  arise  out  of  the 
plaintiff's  demands,  and  are  such  as  defendant  would  be 
entitled  to  recover  in  a  cross  action:  Code,  2918. 

In  the  case  of  Overton  v.  PhelaUy  2  Head,  446,  Judge 
"V^right,  after  citing  the  cases  of  Porter  v.  Stacker,  3  Hum., 
56,  and  Whiiaker  y.  Pullen,  S  Hum.,  466,  says:  "In  these 
cases,  it  was  held  that  the  amount  of  damages  to  which 
the  defendant  is  entitled,  in  abatement  of  the  claim  against 
him  in  such  case,  will  be  the  damages  which  he  would 
be  entitled  to  recover  in  a  cross-action  by  him  against 
the  plaintiff  for  non-performance  of  his  portion  of  the 
agreement." 
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If  we  apply  this  test  to  the  cage  before  us,  it  will  be 
apparent  that  the  defendant  claimed  no  abatement  in  the 
amount  due  for  rent,  on  account  of  the  failure  of  plaiutiff 
to  perform  his  portion  of  th^,  a^ement.as  to  the  renting; 
.but  his  damages  are  claimed  on  aqcount  of  injuries  to  his 
crop  by  the  trespasser  of  plainti^  or  by., his  negligence 
in  ^allowing  his  stock  to  injure  his  crop*  ^uoli  damages 
might  be  recovered  in  an. action  brought  for  that  purpose, 
but  as  they  did  not  arise  out  of  the  plaintiff's  demand 
fpr  jent,  or  out  of  a  failure  of  plaintiff  to  perform  his 
portion  of  the  contract  pf  renting,  they. were  not  the  proper 
subiect  for.  a  set-off  in  the  case  before  us;  and  therefore, 
there  was  no  error  in  the  charge  of  the  Jm,dge  in  rejecting 
them,  even  if  the  proof  bad  sbowA  such  dftmages  as  could 
be  ascertained  and  estimated  by  the  jury. 

The  judgment  of  the  court  below  will  be  afiBrmed. 


.  I  i 


Thomas  Pope  £i  a&,  Justices  of  White  County,  v.  Foys- 
TER  Phifer  et  a&..  Commissioners,  etc. 

1.  Constitutional  Law.   Act  of  1868,  c.  66.    The  Act  of  March  12, 1868, 

'  c.'65,  to  create  a  Board  of  Oomxnissioners  for  the  oounty'of  MadiRon, 
extended  by  the  15th  section  to  the  cpunty  of  White,  conferring  on  aach 
GommifiBioners,  appointed  by  the  Governor,  the  powers  of  the  Justices 
of  the  Qualrterly  Courts,  is  unconstitutional  and  iroid. 

2.  Sa3(E.    County  CourL    The  County:  Court  is  one  of  the  institutions  of 

this  State,  recognized  in  the  Constitutipn,  and  the  powers  conferred  by 
the  Constitution  upon  the  Justices  of  the  Peace  in  their  collective  ca- 
]iacity,  are  intended  to  be  exercised  in  the  County  Court. 


t 
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3.  Sasce.  TaxaHan  and  repregerUatian.  The  power  to  be  conferred  upon 
counties  to  tax,  can  not,  hj  any  special  or  local  law,  be  taken  from  the 
Justices  of  the  Peace  as  a  County  Court,  and  conferred  on  local  tribu- 
nals of  particular  counties,  composed  even  temporarily  of  commiaaion- 
ers  appointed  by  the  Governor.  Taxation  by  the  County  Court  pre- 
serves the  principle  of  taxation  by  the  reprojentatives  of  the  tax-payers  i 
which  the  other  system  infringes. 

Cases  cited :  Marr  v.  Enioef  1  Yer.,  452;  StoU  v.  JBom,  7  Yer.,  74;  Van 
zanl  V.  )Vaddea,  2  Yer.,  260;   Wally  v.  Kennedy^  2  Yer.,  554. 


FROM   WHITE. 

— : : — • i 


Chancery  Court  at  Sparta,     W.  H.  (jOODPASTTjre,  Ch. 

Maury  &  Colms  for  plaintiff. 

Farriss  for  defendant. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  is  filed  by  complainants,  the  three  first  of 
whom  composed  the  Quorum  Court  of  White  jcounty  at 
the  time,  and  other  citizens  of  said  county,  to  restrain  by 
injunction  the  defendants  from  organizing  as  a  Board  of 
Commissioners,  or  Commissioners'  Court,  for  the  County 
of  White,  and  to  have  a  law  that  was  passed  by  the  Leg- 
islature on  the  12th  of  March,  1868,  entitled  ^^An  act  to 
create  a  Board  of  Commissioners  for  the  county  of  Mad- 
ison,*' the  provisions  of  which  were  extended,  by  the  15th 
section  of  said  act,  to  the  county  of  White,, declared  un- 
constitutional, and  then  to  perpetually. enjoin  the  Com- 
missioners appointed  from  acting  as  such  Board  under 
said  act. 

This  act,  it.  is  insisted^  is  in  violation  of  the  Constitu- 
tion  of  Tennessee,  and  a  number  of  grounds  are  assigned 
in  the  bill  upon  which  its  validity  is  attacked,      It  has 
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been  argued  with  great  zeal  and  marked  ability  by  counsel 
on  both  sides;  and  as  it  is  a  question  on  which  there  has 
been  difference  of  opinion^  and  which  has  given  rise  to 
much  feeling  and  angry  discussion^  we  propose  to  examine 
it  as  fully  as  the  facilities  at  hand  for  such  investigation 
will  permit,  and  will  endeavor  to  place  our  conclusions  on 
the  basis  of  sound  reason,  principle  and  authority. 

Without  at  present  citing  the  various  provisions  of 
this  act  of  the  legislature  of  our  State,  we  may  assume 
that  it  proposes  to  supplant  and  abolish  that  ancient  in- 
stitution of  the  State,  known  as  the  Quarterly  Ck)urt,  and 
place  in  its  stead  a  Board  of  three  commissioners,  ap- 
pointed by  the  Governor,  conferring  upon  the  Commission- 
ers the  powers  of  the  Quarterly  Courts,  together  with 
some  additional  powers,  perhaps  not  possessed  by  said 
court  under  the  laws  in  existence  at  the  time  of  the 
passage  of  this  act  by  the  legislature. 

The  first  question  presented  for  our  consideration  is, 
whether  the  legislature  had  the  constitutional  power  to 
do  this?  And  the  next  is,  whether  it  could  be  done  in 
the  mode  attempted ;  that  is,  by  an  exceptional  enactment, 
applicable  to  one  or  more  counties,  and  not  by  a  general 
law,  applicable  alike  to  all  the  counties  of  the  State,  or 
operating  equally  and  alike  over  the  whole  territory  of 
Tennessee — in  other  words,  is  this  the  law  of  the  land, 
within  the  meaning  of  the  Constitution? 

On  the  first  question,  there  is  some  difficulty  in  ar- 
riving at  a  satisfactory  conclusion.  The  County  Court,  or 
Quarterly  Court,  or  Court  of  Pleas  and  Quarter  Sessions, 
was  part  and  parcel  of  the  organized  machinery  of  our 
State  government  at  the  adoption  of  the  Constitution  of 
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1834^  and  had  been  of  the  State  of  North  Carolina  be- 
fore the  adoption  and  formation  of  our  original  Consti- 
tution of  government  of  1796.  By  the  Constitution  of 
1796^  article  6,  it  is  provided:  ^' There  shall  be  appointed 
in  each  county^  by  the  County  Court,  one  Sheriff,  one  Co- 
roner, one  Trustee,  and  a  sufficient  number  of  Constables, 
who  shall  hold  their  offices  for  two  years.  They  shall 
also  have  power  to  appoint  one  Register  and  one  Ranger 
for  the  county,  who  shall  hold  their  offices  during  good 
behavior/'  By  article  5,  sec  12,  it  is  provided,  that  "Jus- 
tices of  the  Peace  shall  be  appointed  for  each  county;'^  and 
their  number  was  limited  to  two  for  each  captain's  com- 
pany, except  for  the  company  that  includes  the  county 
town,  and  in  this  they  should  not  exceed  three.  Yet  we 
find  in  this  Constitution  no  provision  establishing  such  a 
oourt*  It  is  simply  recognized  and  treated  as  one  of  the 
existing  institutions  of  the  State,  well  known,  and  there- . 
fore  referred  to  simply  as  the  "County  Court/' 

This  institution  continued  among  us  down  to  the  time 
of  the  formation  of  the  Constitution  of  1834;  and  so  far 
as  we  can  learn  from  the  history  of  that  period,  no  com- 
plaint had  ever  been  made  of  it — no  wish  had  been  ex- 
pressed by  any  one  to  get  clear  of  it,  or  to  alter  or 
abolish  the  system  of  arrangements  of  which  it  was  a 
part,  nor  to  substitute  anything  in  its  stead.  We  can 
not  learn  that  the  convention  of  1834  had  any  purpose 
to  abolish  it,  or  had  any  proposition  submitted  to  it, 
looking  to  such  an  end.  We  may  safely  affirm  that,  if 
such  proposition  had  been  presented,  it  would  have  been 
promptly  rejected.  That  convention  had  in  it  much  of 
the  best  talent  of  the  State,  and  lawyers  whose  learning 
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and  thorough  acquaintance  with  the  niachinery  of  our 
State  government,  has  not  been  exoelled  by  any  who 
have  lived  in  the  State. 

In  arriving  at  a  correct  conclusion  as  to  what  the 
Constitution  intended  to  establish,  and  what  to  abolish,; 
or  its  true  intent  and  meaning  on  questions  such  as  are 
involved  in  this  case,  in  the  language  of  Judge  Denio,  in 
delivering  the  opinion  of  a  majority  of  the  Court  of  Ap- 
peals in  the  case  of  The  People  v.  Draper,  lb  N.  Y.Rep., 
537,  '^we  must  keep  in  mind  that  the  Constitution  was 
not  framed  for  a  people  entering  into  a  political  society 
for  the  first  time,  but  for  a  community  already  organiised 
and  furnished  with  legal  and  political  institutions  adapted 
to  all,  or  nearly  all,  the  purposes  of  civil  government, 
and  that  it  was  not  intended  to  abolish  these  institutions , 
except  so  far  as  they  were  repugnant  to  the  Constitution 
then  framed." 

We  may  assume  the  proposition  to  be  a  correct  one, 
that  the  intent  and  meaning  of  the  Constitution,  when  ar- 
rived at  in  accordance  with  established  principles  of  con- 
struction, is  the  supreme  law  of  the  land  to  our  legisla- 
ture, and  that  the  legislature  has  plenary  legislative — , 
that  is,  the  law-making  power-r-except  in  so  &r  as  they 
are  restrained  by  the  Constitution  of  the  State,  cff  of  the- 
United  States.  The  prohibition  to  exerdse  a  particulate 
power,  or  make  a  particular  enactment,  need  not  be  ex- 
pressed however,  but  may  be  implied.  And  that  such, 
an  implication  would  faii'ly  arise  when  we  can  see  from 
the  Constitution  that  certain  arrangements  therein  pro- 
vided for,  or  certain  institutions,  or  parts  of  the  existent 
organization   of   the  State,  are   referred  to  as  being  the 
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agencies  charged  with  the  performance  of  certain  duties 
by  the  terms  of  that  instrument,  and  that  the  existence 
of  these  agencies  was  contemplated  as  continuing,  and 
was  thus,  however  remotely  recognized  by  the  Constitution^ 
that  such  reference  would  amount  to  a  fairly  implied  con- 
stitutional establishment  of,  or  at  any  rate,  recogriitidn  of, 
and  continuance  of,  such  existing  agencies  or  organiza- 
tions. 

Now,  we  look  at  the  fact  that,  by  the  Constitution  of 
1796,  article  6,  referred  to  abovei,  the  County  Court  is 
chargeable  with  the  election  of  certain  officers,  yet  \^^e 
find  no  other  notice  of  its  organization  or  establishment 
in  that  instrument.  We  find,  however,  thai  as  then  re- 
cognized, it  continued  in  existence  as  part  of  the  machinery 
of  that  well-known,  settled,  and  established  political  and 
civil  division  of  our  state  government,  the  cotirity,'  up  tb 
the  adoption  of  the  Constitution  of  1834,  and  conclude 
that  if  such  an  innovation  as  the  destruction  of  the  County 
Court  had  been  contemplated,  or  if  authority  had  been  con- 
ferred on  the  Legislature  to  make  such  change,  it  would 
have  been  plainly  conferred   by  expi*ess  provision.       * 

But  without  insisting  on  this  view,  as  conclusive,  we 
may  safely  and  surely  look  at  the  Constitution '  itself,  aiid 
see  in  the  light  of  the  facts  existent  at  the  timd  of  its 
adoption,  whether  or  not  in  that  insti*ument  there  iis  by 
fair  inference  a  recognition  of  the  existence  and  intended 
perpetuation  of  the  Quarterly  or  County  Court.  If  so,  the 
Legislature  can  not  abolish  it  and  supplant  it'  by  oth^r 
agencies,  difierently  constituted,  though  charged  with  the 
same  duties  and  given  the  same  powers. 

It  is  provided  by  article  6,  sec.  15,  of  the  Constitution, 
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that  the  counties  of  the  State  shall  be  laid  off  into  dis- 
tricts of  convenient  size^  so  that  the  whole  number  in  each 
county  shall  not  be  more  than  twenty-five;  and  that  there 
shall  be  two  Justices  of  the  Peace  elected  for  each  district, 
including  county  towns,  which  shall  elect  three,  etc. 

In  article  7,  sec.  1,  it  is  provided  among  other  things, 
"There  shall  be  elected  for  each  county,  by  the  Justices 
of  the  Peace,  one  Coroner  and  one  Ranger,  who  shall  hold 
their  offices  for  two  years." 

By  sec.  2  of  said  article,  "should  any  vacancy  occur 
subsequent  to  an  election  in  the  office  of  Sheriff,  Trustee 
or  Register,  it  shall  be  filled  by  the  Justices,"  etc. 

It  will  be  seen  that  the  same  officers  are  here  to  be 
elected  by  the  "Justices  of  the  Peace" — that  is,  the  Coro- 
ner and  Ranger;  and,  in  case  of  vacancy,  of  Sheriff,  True- 
tee  and  Register,  that  were  by  the  Constitution  of  1796, 
art.  6,  directed  to  be  appointed  by  the  "County  Court." 
It  is  true  that  the  Sheriff  and  County  Trustee,  who  were 
to  be  appointed  by  the  County  Court  by  said  6th  article, 
are  to  be  elected  by  the  provision  of  the  7th  article,  sec. 
1,  of  the  Constitution  of  1834,  by  the  people,  except  in 
case  of  vacancy.  Yet,  we  do  not  see  how  any  one  can 
take  the  two  articles  together,  and  the  facts  existent  at 
the  time  of  the  adoption  of  the  Constitution  of  1834,  and 
not  conclude  that  the  only  change  intended  to  be  made 
by  the  Convention  in  article  6,  sec,  1,  of  1796,  was,  that 
the  Sheriff  and  Trustee  should  be  elected  by  the  people, 
but  the  Rangers  and  Coroners  were  to  continue  to  be 
elected  by  the  Justices  of  the  Peace — that  is,  by  the  County 
or  Quarterly  Court,  assembled  as  has  been  their  wont  from 
the   foundation  of  the  State;    that  by  "Justices    of  the 
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Peace,"  in  article  7,  sec.  1,  of  the  Constitution  of  1834, 
was  meant  precisely  the  same  thing  as  "County  Court/'  in 
article  6,  of  the  Constitution  of  1796. 

This  view  of  the  case  is  strengthened  by  the  fact  that 
there  is  no  provision  for  their  special  assemblage  for  the 
purpose  of  performing  the  duty  with  which  they  are  here 
charged  in  the  election  of  these  officers;  and  it  certainly 
was  not  contemplated  that  their  election  was  to  be  by  the 
Justices,  each  voting  or  choosing  in  his  separate  district, 
without  concert  with  his  co-Justices  of   the  same  county. 

Contemporary  construction,  as  given  by  the  action  of 
the  Legislature,  and  of  the  people  or  Justices  in  the  elec^ 
tion  of  their  officers  after  the  adoption  of  the  Constitution, 
strengthen  and  confirm  this  view  of  the  case.  We  find 
in  the  compilation  of  our  statutes,  made  under  the  direc- 
tion of  the  Legislature  in  1836,  immediately  aft«r  the 
Constitution  went  into  effect,  that  the  act  of  1829,  c.  37,  is 
continued.  That  act  provides,  "it  shall  be  the  duty  of  the 
several  County  Courts  in  this  State,  at  any  time  when  a 
vacancy  shall  happen,  to  elect  one  Ranger,"  etc.;  and  at 
the  head  of  the  chapter — Constitution  of  1834,  art.  7,  sec. 
1 — ^is  referred  to  for  the  conntitutional  provision  giving 
the  authority  for  the  election:  See  Car.  &  Nic,  p.  560. 
As  to  Coroners,  the  act  of  1785,  c.  3,  was  continued  in 
said  compilation,  "that  each  Coroner  shall,  before  the 
Justices  in  court,  enter  into  bond,"  etc.,  sec.  6;  See  Car.  & 
Nich.,  p.  186,  and  under  the  title  "County  Court,"  will 
be  |found  the  act  of  1817,  c.  48,  s.  8,  providing  that 
"all   elections  for  Rangers   and  Coroners  shall  take  place 

on  the  second  days  of  the  Term,  as  formerly,  on  which 
44 
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day  it  shall  be  the  duty  of  all  the  acting  Justices  of  the 
Peace  of  the  county  to  attend  for  that  purpose." 

In  these  various  provisions  are  certainly  contained 
a  clear  and  unequivocal  contemporary  view  of  the  pro- 
visions of  the  Constitution  of  1834,  recognizing;  as  one 
of  the  constitutionally  continuing  institutions,  existent 
at  the  time  of  its  adoption;  the  assemblage  of  the 
Justices  of  the  Peace,  in  County  Courts,  charged  with 
the  election  of  the  officers  above  referred  to,  and  as  a 
matter  of  course,  with  other  duties  appertaining  to  and 
annexed  by  law  to  their  assembled  organization,  known 
as  the  County  Court.  In  other  words,  the  Legisla- 
ture that  assembled  immediately  after  the  adoption  of 
the  Constitution  of  1834,  construed  that  instrument  as 
perpetuating  what  was  known  before  as  the  County 
Court;  and,  as  recognizing  that  certain  duties  were  im- 
posed on  said  body  by  the  Constitution,  which  neces- 
sarily implied  and  demanded  its  continued  existence. 
Mr.  Cooly,  in  his  admirable  work  on  Constitutional 
Limitations,  page  67,  lays  down  the  following  sound 
principles  applicable  to  this  question:  "Contemporane- 
ous construction  may  consist  simply  in  the  understand- 
ing with  which  the  people  received  it  at  the  time,  or 
in  the  acts  done  under  it  in  operation,  and  which 
necessarily  assume  that  it  is  to  be  construed  in  a  par- 
ticular way.  In  the  first  case,  it  can  have  very  little 
force,  because  the  evidence  of  the  public  understand- 
ing, when  nothing  has  been  done  under  the  provision 
in  question,  must  always  be  necessarily  vague  and  in- 
decisive.      But    when    there    has  been   a  practical    con- 
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struction,  which  has  been  acquiesced  in  for  a  consider- 
able period,  considerations  of  adhering  to  this  construc- 
tion present  themselves  to  the  courts,  with  a  plausibil- 
ity and  force  which  is  not  easy  to  resist.  Indeed, 
when  a  particular  construction  has  been  generally  ac- 
cepted as  correct,  and  especially  when  this  has  occurred 
contemporaneously  with  the  adoption  of  the  constitu- 
tion, and  by  those  who  had  an  opportunity  to  under- 
stand the  intention  of  the  instrument,  it  is  not  to  be 
denied  that  a  strong  presumption  exists  that  the  con- 
struction  rightly   interprets   the  intention." 

From  thb  view  of  the  case,  we  are  led  to  the  con- 
clusion that  the  Constitution  in  the  articles  cited, 
looked  to  the  continued  existence  of  this  assemblage  of 
the  Justices  of  the  Peace  of  the  county  for  the  per- 
formance of  the  duties  therein  imposed,  and  that  it 
was  recognized  as  an  assemblage  representing  the  cor- 
porate existence  of  that  constitutional  division  of  our 
State  known  as  a  county ;  and  that  this  institution,  in 
this  aspect  of  it,  must  continue  until  abrogated  by  the 
action  of  the  people  in  changing  the  constitutional 
provisions    referred    to. 

There  are  other  provisions  of  the  Constitution  that 
we  think  might  probably  be  referred  to  as  bearing 
on  the  question ;  such  as  the  provisions  of  art.  2,  sec. 
29,  giving  the  Legislature  power  to  authorize  counties 
and  incorporated  towns  in  this  State  to  impose  taxes 
for  county  and  corporation  purposes,  etc. — involving  the 
idea  of  the  action  of  a  county  as  a  corporate  body, 
and,  as  such,  being  represented  by  a  body  of  men 
answering    to   the  corporators,   or   representing   the   body 


692  NASHVILLE: 


Thomas  Pope  et  aiit,  v.  Foygter  Phifer  el  cds, 

upon  which  the  duty  is  imposed,  or  to  whom  the  pri- 
vilege was  granted.  We  have  but  little  doubt  that 
in  these  provisions  it  was  understood  that  the  county 
as  a  corporation,  or  quasi  corporation,  was  to  be  rep- 
resented by  the  Justices  in  County  Court  assembled. 
In  addition  to  the  recognition  by  the  Legislature  that 
adopted  the  revisal  of  our  laws  made  by  Messrs.  Nich- 
olson &  Caruthers,  as  shown  in  reference  to  the  election 
of  the  officers  herein  referred  to,  it  will  be  seen  that 
the  various  acts  of  previous  Legislatures,  fixing  the 
duties  of  the  County  Court  in  reference  to  the  local 
administration  of  the  affairs  of  the  county,  are  con- 
tinued in  force — such  as  the  act  of  1827,  c.  49,  s. 
14,  authorizing  the  County  Court  to  appropriate  money 
for  the  payment  of  jurors,  the  costs  of  criminal  pros- 
ecutions, to  solicitors,  to  Sheriffs  and  Clerks,  for  ex 
officio  services,  and  making  out  tax  lists,  for  repairing 
and  taking  care  of  court-houses  and  public  buildings, 
jails   and   bridges. 

By  s.  15  of  said  act,  "Where  the  County  Court 
.shall  make  an  appropriation,  not  exceeding  $50,  one- 
third  or  twelve  of  the  members  shall  be  present,  whose 
names  shall  be  incorporated  in  the  order;"  and  then 
it  is  provided,  that  in  all  appropriations  hereafter  to 
be  made  by  any  of  said  courts,  the  vote  shall  be 
taken  on  the  same  by  ayes  and  naySy  the  Clerk  call- 
ing and  recording  the  name  of  each  Justice,  together 
with  his  vote,  and  entering  his  vote  as  given  on  the 
minutes,  etc.  It  will  be  seen  here  that  the  body  is 
understood  to  have  been  continued  in  existence  after  the 
Constitution   of   1834,    and   that    from   these   provisions. 
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in  all  matters  involving  taxation  of  the  county^  it  is 
treated  as  the  quasi  legislature  of  the  county;  and  the 
principle  of  responsibility  for  their  action  to  the  peo- 
ple of  the  county,  whose  money  they  should  appropri- 
ate, is  carried  out  by  the  same  means  that  fixes  such 
responsibility  on  the  members  of  our  Legislature — that 
is,  a  vote  by  ayes  and  nays,  recorded  on  the  minutes 
of  the  court,  so  that  the  people,  the  constituency,  of 
these  Justices  in  county  court  assembled,  could  see  from 
the  record  of  their  proceedings,  who  had  voted  for, 
and  who  against,  each  appropriation  of  their  moneys, 
and  hold  them  responsible  if  the  appropriation  was 
not  a   proper  one. 

It  is  true  that  the  act  of  1835,  c.  6,  was  passed 
establishing  a  court  in  each  county,  to  be  held  by 
the  Justices  of  the  Peace,  on  the  first  Monday  in 
every  month,  one-third  or  twelve  of  the  Justices  of 
the  county  to  be  a  quorum — three  of  the  said  Justices 
having  power  to  take  probate  of  wills,  grant  letters  of 
administration,  etc.  We  think  this  act  was  probably 
passed  to  organize  this  particular  court,  as  a  court  under 
s.  3  of  art.  6  of  the  Constitution  of  1834 — providing  that 
"courts  may  be  established  to  be  holden  by  Justices  of 
the  Peace,"  yet  this  in  no  wise  interferes  with,  or  con- 
travenes the  idea  that  the  quarterly  assembly  of  the  Jus- 
tices, known  as  the  County  Court,  with  peculiar  powers 
and  duties,  with  reference  to  the  local  interests  of  the 
county,  is  not  to  be  superseded,  and  was  not  so  intended 
or  understood  ^to  have  been  intended  at  that  time,  by 
the    provisions  of  the  Constitution    of    1834. 

These  various    provisions   are  substantially   transferred 
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to  the  Code  of  Tennessee  enacted   by  the  Legislature  in 
1858. 

We  conclude  from  this  review;  inasmuch  as  Jus- 
tices of  the  Peace  are  constitutional  ofiScers,  and  their 
functions  as  such  well  known  at  the  time  of  the  adop- 
tion of  the  Constitution  of  1834,  and  as  by  art.  7,  ss.  1, 
2,  taken  in  connection  with  the  established  order  of 
things  at  the  time,  and  contemporaneous  construction 
by  the  Legislature  of  1835  and  1836,  together  with 
the  uniform  understanding  of  all  departments  of  the 
government  from  1834  to  the  passage  of  the  acts,  or 
class  of  acts  in  question,  the  assemblage  of  the  Quar- 
terly or  County  Court  of  each  county,  as  the  quasi 
representatives  of  the  counties,  as  corporate  or  quasi 
corporate  communities,  is,  as  we  think,  most  clearly 
recognized  and  necessary  for  the  performance  of  the  du- 
ties imposed  in  the  Constitution;  that  no  Legislature  of 
Tennessee,  or  any  body  short  of  a  constitutional  Con- 
vention, can  change  or  alter  or  abolish  this  establish- 
ed order  of  things.  This  having  been  attempted  in 
this  case,  and  the  law  having  no  other  purpose,  if 
this  purpose  fails,  the  whole  law  must  be  treated  as  a 
nullity  and   declared  void. 

We  do  not  mean  in  this  opinion,  to  adjudge  or  de- 
cide anything  upon  the  question  of  the  organization  of 
special  courts,  or  of  tribunals  of  any  kind  in  counties, 
such  as  special  criminal  courts,  but  to  confine  this  opinion 
to  the  simple  question  of  the  power  of  the  Legislature  to 
overturn  the  local  government,  so  to  speak,  of  a  county, 
displace  the  assemblage  of  the  recognized  organization 
representing  the  county,  to  whom  duties  are  assigned    by 
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the  Constitution,  and  place  in  its  stead  other  organiza- 
tions, unknown  to  our  past  history  up  to  the  passage  of 
the  law  of  which  the  act  of  1868  is  a  part,  and  never 
contemplated  by  the  Constitution,  nor  purposed  or  pro- 
vided for  in  that  instrument. 

The  next  view  of  this  question,  is,  whether  this  law, 
and  the  others  of  its  class,  is  the  "law  of  the  land," 
under  sec.  8,  art.  1,  of  the  declaration  of  rights  under 
the  Constitution,  or  a  general  law  under  art.  11,  sec.  7, 
of  the  Constitution. 

The  first  article  referred  to  is,  "That  no  freeman  shall 
be  taken  or  imprisoned,  or  disseized  of  his  freehold,  lib- 
erties or  privileges,  or  outlawed,  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  liberty  or 
property,  but  by  the  judgment  of  his  peers,  or  the  law 
of  the  land." 

Art.  11,  sec.  7,  is,  "The  Legislature  shall  have  no 
power  to  suspend  any  general  law  for  the  benefit  of  any 
particular  individual;  nor  to  pass  any  law  for  the  benefit 
of  individuals  inconsistent  with  the  general  laws  of  the 
land;  nor  to  pass  any  law  granting  to  any  individual  or 
individuals  rights,  privileges,  immunities,  or  exemptions, 
other  than  such  as  may  be,  by  the  same  law,  extended 
to  any  member  of  the  community  who  may  be  able  to 
bring  himself  within  the  provisions  of  such  law;  pro^ 
mdedy  always,  the  Legislature  shall  have  power  to  grant 
such  charters  of  incorporation  as  they  may  deem  expe- 
dient  for   the   public  good." 

We  turn  to  the  leading  provisions  of  the  law  in 
question,  and  see  what  is  proposed  to  be  done  by  it, 
in  order  to  ascertain   whether    it    comes   within   and    is 
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obnoxious  to  these  great  fundamental  provisions  of  our 
Constitution.  If  so,  it  deserves,  and  must  receive,  our 
prompt  and  unqualified  disapprobation,  and  be  declared 
by  us,  in  discliarge  of  our  constitutional  function,  ab- 
solutely  void. 

By  the  1st  section  it  is  provided,  in  substance,  that 
"there  shall  be  established  for  the  county  of  Madison, 
(and  by  the  15th  section  the  general  provisions  of  the 
law  are  extended  to  White,  and  by  diflFerent  sections 
to  other  counties,)  a  Board  of  Commissioners,  to  serve 
three  years,  who  shall  have  resided  in  the  county  one 
year,  each  to  serve  for  three  years,  and  until  their 
successors  are  elected  and  qualified,  except  in  cases  of 
appointment  as  hereinafter  provided.  That  one  of  the 
Commissioners  is  to  be  elected  by  the  qualified  voters 
of  the  county  on  the  first  Saturday  of  March  of  each 
year;  the  first  election  to  take  place  in  1869,  and  an- 
nually thereafter.  ITntil  such  election  takes  place,  the 
said  Commissioners  shall  be  appointed  by  the  Governor 
of  the  State,  who  shall  designate  in  the  Commission 
to  be  issued  to  each  of  said  Board,  the  period  at 
which  their  terms  shall  successively  expire,  etc.;  the 
last  named,  that  is  the  one  whose  commission  is  to 
expire  in  1871,  to  be  the  President  of  said  Board,  till 
the  term  of  his  office  as  Commi&sioner  expires;  after 
which  each  member  of  said  Board  shall  be  President 
thereof  from  the  commencement  until  the  close  of  the 
last  year  of  the  term  of  his  service.  By  section  2, 
in  case  of  vacancy  by  death,  resignation  or  removal  of 
any  one  of  said  Commissioners,  his  place  shall  be  filled 
by  appointment   by   the    Board,   until    the    next    annual 
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election  by  the  people.  By  section  3  it  is  provided  that 
the  Commissioners  shall  give  bond  and  sureties  in  the 
sum  of  $2,000,  and  take  an  oath  of  office,  such  as  is 
required  to  be  taken  by  other  county  officers.  By 
section  4,  this  Board  is  to  hold  four  sessions  annually 
at  the  county  seat,  at  the  times  now  prescribed  by  law 
for  the  holding  of  the  regular  Quarterly  Courts  of  these 
counties.  The  Clerk  of  the  County  Court  shall  be 
Recorder  of  said  Board  and  perform  the  duties  now 
required  to  be  performed  by  him  as  Clerk  of  said 
Quarterly  Court.  By  section,  5  "all  powers  and 
duties  which  are  now  vested  in,  and  performed  by  the 
Quarterly  Court  of  said  county,  shall  be  vested  in  said 
Board  of  Commissioners;  and  in  addition  to  the  pow- 
ers now  conferred  by  law,  the  said  Board  shall  have 
authority  to  insure  the  public  buildings  and  other  prop- 
erty of  the  county;  to  order  and  contract  for  surveys 
and  maps  of  the  county;  to  provide  for  payment  of 
expenses  and  furnishing  court  rooms;  to  establish  grades; 
to  purchase  record  books,  all  necessary  stationery  for 
their  own  use  as  a  board,  and  for  clerk's  offices  and 
other  courts  in  the  county;  to  provide  for  the  com- 
pensation and  expense  of  jurors  as  fixed  by  law;  to 
appoint  an  attorney  for  the  county,  whose  duty  it  shall 
be  to  prosecute  and  defend  all  suits  in  behalf  of  the 
county,  to  advise  the  commissioners  on  legal  questions, 
to  inspect  and  examine  all  bonds  of  other  officers  of  the 
county,  to  prepare  blanks  to  be  used  by  said  commission- 
ers, and  other  necessary  matters  within  the  sphere  of 
his  duties,  which  may  be  required  of  him  by  said 
board;  to   appropriate  money    for  their  own  salaries   and 
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the  salaries  of  other  county  officers;  to  subscribe  stock 
in  railroads,  which  the  county  of  Madison  had  been 
authorized  by  general  or  special  law  to  subscribe,  and 
to  represent  such  stock  in  all  elections  for  directors, 
and  to  provide  for  payment  of  subscriptions  as  made. 
No  money  shall  be  drawn  from  the  treasury,  except 
upon  a  warrant  by  the  President  of  said  Board,  coun- 
tersigned by  the  Clerk  of  the  County  Court;  and  the 
said  Commissioners  are  hereby  vested  thus  with  all  the 
powers  heretofore  vested  in  the  County  Courts  by  sec- 
tions  4206,   4207   and  4211   to   4215. 

By  section  6,  the  magistrates  of  said  county  shall 
be,  and  are  hereby,  relieved  from  all  further  duties 
and  obligations  incidental  to  their  office  as  members 
of   the   Quarterly   Court   of  said   county. 

The  compensation  for  the  President  of  the  Board 
is  fixed  at  $500,  and  the  others  at  $400,  payable  out 
of   the    County  Treasury. 

The  first  thing  that  strikes  us  on  looking  at  this 
strange  enactment  of  the  Legislature,  is  its  startling 
novelty,  as  compared  with  anything  that  ever  existed 
under  our  Constitution  from  the  organization  of  the 
State  to  the  date  of  the  act.  In  the  second  place, 
we  remark  that  all  the  presumptions  arising  from  a 
past  history  of  about  seventy  years,  without  ever  hav- 
ing been  once  suggested  by  any  legislative  body,  rise 
up  against  the  idea  that  such  an  organization  or  body, 
was  ever  contemplated  by  our  fathers,  who  made  the 
Constitution   under   which   this   act  was  passed. 

That  taxation  and  representation  necessarily  go  to- 
gether,  was  and    should   be  an   axiom   in    our     govern- 
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ment;  and  if  there  is  any  matter  upon  which  we  can 
say  that  our  people  were  sensitive  at  the  adoption  of 
our  Constitution,  above  all  others,  it  was  the  question 
how,  and  by  what  power,  the  taxes  they  were  to  pay 
should  be  imposed ;  and  that  a  strict  responsibility 
should  attach  to  those  who  did  impose  them.  Our 
own  Supreme  Court  has  held  that  taxation  and  repre- 
sentation must  go  together,  and  the  opposite  is  tyranny 
— and  therefore  held  that  to  tax  a  Cherokee,  resident 
within  the  limits  of  the  State,  without  at  the  same 
time  extending  to  him  the  rights  of  citizenship,  would 
be  to  practice  the  same  despotic  power  against  which 
our  ancestors  rebelled:  State  v.  Ross,  7  Yer.,  74.  In 
the  case  of  3Iarr  v.  Enloe,  1  Yer.,  452,  this  princi- 
ple is  asserted  in  reference  to  the  right  of  taxation 
delegated  by  the  act  of  1827,  c.  49,  s.  1,  to  the 
County  Courts  to  fix  at  discretion  the  amount  of  tax 
to  be  levied. 

It  is  well  said  by  the  Court  of  Appeals  of  New 
York,  in  the  case  of  the  People  v.  The  Mayor,  etc, 
of  Brooklyn,  4  N.  Y.  Reports,  426,  that  this  "vi- 
tal power,  that  of  taxation,  may  be  abused,  but  the 
interest,  wisdom  and  justice  of  the  representative  body, 
and  its  relations  with  its  constituents,  furnish  the  only 
security  against  unjust  and  excessive  taxation,  as  well 
as  against  unwise  legislation."  Chief  Justice  Marshall, 
in  the  case  of  McCvlloch  v.  Maryland,  4  Wheaton, 
428,  said  "The  only  security  against  the  abuse  of  this 
power  is  found  in  the  structure  of  our  Government 
itself.  In  imposing  a  tax  the  Government  acts  upon 
its  constituents,"    and    we  add    in    his    own   language 
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that  the  theory  of  our  Government  assumes,  *'that  the 
influence  of  the  constituents  over  their  representatives 
to  guard  them  against  the  abuse/'  is  a  principle  that 
can  never  be  departed  from  without  vitally  affecting 
the  rights  of  liberty  and  property  of  the  people.  Who- 
ever has  the  power  to  impose  a  tax  upon  another, 
has  to  that  extent  the  right  to  take  the  proceeds  of 
his  labor  for  the  public  use,  or  in  payment  of  that 
tax.  One  of  the  most  prominent  features  of  a  state 
of  slavery,  is,  that  the  labor  of  one  man,  and  its  pro- 
ceeds, may  be  taken  and  applied  to  the  use  of  an- 
other, without  his  coneent.  So  that  we  can  see  that 
the  power  of  taxation,  whenever  exercised  without  con- 
sent, and  without  clearly  defined  limitations,  has  in  it, 
in  fact,  one  of  the  harshest  features  of  tyranny,  as 
well  as  one  of  the  most  essential  elements  of  a  state 
of   slavery. 

It  will  be  seen  that  all  the  powers  of  taxation  for 
county  purposes,  formerly  exercised  by  the  Quarterly 
Courts,  who  were  elected  by  the  people  and  responsi- 
ble to  them — ^who  occupied  the  position  of  representa- 
tive in  fact,  practically,  though  perhaps  not  in  theory, 
is  by  these  enactments  transferred  to  these  Commis- 
sioners, and  they  appointed  by  the  Governor  of  the 
State — it  is  true,  after  a  while  to  be  elected  by  the 
people — but  the  defendants  to  this  bill  hold  the  tenure 
of  their  offices  by  virtue  alone  of  the  will  of  the 
Governor  of   the  State. 

Can  it  be  believed  for  a  moment,  that  the  power 
was  ever  intended  to  be  delegated  by  the  people  to 
the  Legislature  to    authorize  such   a   body,   so  appointed 
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and  constituted,  to  perform  the  functions  assigned  to 
them  in  this  act?  We  think  no  reasonable  man  can 
come  to  such  a  conclusion. 

Another  view  of  this  question :  Here  is  a  power 
to  take  from  the  people  their  property  by  taxation,  by 
which  they  may  be  destroyed,  or  burdened  with  bur- 
dens too  grievous  to  be  borne ;  and  that  by  a  special 
enactment,  applicable  only  to  a  few  counties,  which  are 
either  made  the  special  recipients  of  this  favor  by  the 
Legislature,  or  the  special  objects  for  imposition  of 
these  burdens,  as  it  may  happen  to  be  viewed*  This 
is  not,  then,  upon  sound  principle,  in  any  sense, 
a  law  of  the  land;  and  .yet  it — by  and  through 
the  agencies  put  in  operation  by  it — deprives  the 
people  of  their  property  at  the  will  of  men  ap- 
pointed by  the  Governor  of  the  State.  We  think 
this  view  of  the  question  conclusive  as  to  the  uncon- 
stitutionality of  this  law;  and  upon  this  last  ground, 
would  be  bound  to  hold  it  not  a  "law  of  the  land,'' 
and  therefore  of  no  validity.  The  clause,  "law  of 
the  land,"  in  our  Constitution,  imports  a  getoeral  public 
law,  equally  binding  upon  every  member  of  the  com- 
munity: Vanzawt  v.  WaddeU,  2  Yer.,  260;  WcUly's 
Heirs   v.   Kennedy,   2    Yer.,   654. 

We  add  in  conclusion,  that  the  very  idea  of  law 
is  exclusive  of,  and  forbids  such  exceptional  legislation 
— that  is,  "a  rule  of  action  prescribed  by  the  supreme 
power  in  the  State."  This  involves  the  idea,  not  of 
local  regulation,  upon  matters  of  general  interest  at 
least,  but  of  a  general  rule,  alike  applicable  to  all 
the  State.      We    are  aware  that  there  may    be    exoep- 
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tions  to  this  rule,  but  this  is  not  one  of  them.  We 
can  see  clearly  that  the  evils  intended  to  be  guarded 
against  by  requiring  laws  to  be  general  and  operative 
upon  all  the  •  people  or  parts  of  the  State  alike,  are  to 
be  found  in  this  case  as  well  as  any  other.  One 
reason  that  underlies  and  is  the  basis  of  objection  to 
all  exceptional  legislation  in  a  country  like  ours,  is, 
that  the  principle  of  responsibility  of  the  representative 
of  the  people,  to  that  people,  for  the  correctness  of 
his  conduct,  as  a  legislator,  is  a  fundamental  one,  and 
furnishes  in  most  cases,  the  only  check  upon  his  con- 
duct. If  all  laws  are  required,  as  the  general  rule,  to 
be  operative  upon  all  the  people  of  the  State,  each 
representative  is  compelled  to  take  the  responsibility  by 
any  legislation  in  which  he  may  concur,  of  fixing  its 
burdens,  if  any  be  imposed,  upon  his  own  constituency,  as 
well  as  that  of  the  other  parts  of  the  State.  He 
thereby  is  compelled  to  assume  the  responsibility  for 
the  propriety  of  the  law  passed  by  the  body  of  which 
he  is  a  member.  If  the  contrary  character  of  legis- 
lation may  be  allowed,  then  he  may  and  will  be  wil- 
ling to  fix  burdens  on  others,  to  whom  he  is  not  re- 
sponsible, and  we  have  no  responsibility  imposed  upon 
him,  as  the  result  of  his  action,  to  the  people  whose 
representative  he  is,  in  the  legislative  assembly  of  the 
State. 

We  can  see  how  members  of  the  Legislature  may 
be  willing  to  oblige  partisans  or  designing  men,  by  or- 
ganizing Boards  of  Commissioners  for  other  counties, 
who  would  not  dare  to  vote  for  such  a  measure  if  it  was 
general  and  operative   alike  upon  their   own    constituency 
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or  the  people  or  the  whole  State,  instead  of  spend- 
ing its  force  upon  the  interests  of  one  or  more  ob- 
noxious counties,  or  upon  a  community  with  whom  the 
larger  portion  of  the  members  of  the  Legislature  had  no 
connection,  and  to  whom  they  feel  no  sense  of  responsi- 
bility, and  to  whom  they  are  not  personally  accountable 
for  their  conduct. 

We  hold,  then,  that  a  law  of  this  character,  which 
proposes  to  break  up  the  established  order  of  things  in 
the  ancient  organized  machinery  of  the  State,  should, 
if  allowable  at  all,  be  a  general  law,  operative  alike 
upon  all  parts  of  the  State,  in  order  that  the  people 
may  be  guarded  from  hasty  and  ruinous  legislation,  by 
a  sense  of  wholesome  responsibility,  imposed  upon  the 
representative,  to  that  people  upon  whom  the  laws  en- 
acted must  be  operative.  This  is  essential  to  guard 
the  weak  from  oppression  on  the  part  of  the  strong, 
and  give  all  an  equal  measure  of  justice,  of  benefit 
and  advantage  from  the  laws,  and  to  secure  an  equal- 
ity necessary  to  the  public  good  in  the  burdens  and 
impositions  that  may  be  fixed  upon  the  people  by 
the   legislature. 

We  will  not  countenance  any  departure  from  this 
great  and  vital  principle,  unless  it  be  clearly  authorized 
by  the  Constitution  of  our  country ;  and  we  do  not  think 
the  laws  now  under  discussion  present  any  considera- 
tions that  will  authorize  a  liberal  construction  of  the 
Constitution  in  their  favor.  Feeling  assured  that  all 
exceptional  legislation  of  this  character  is  evil  in  its  ten- 
dency, we  can  safely  declare  it  in  violation  of  the  consti- 
tution^ and    strike   it   down   with   the   certainty   that   no 
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great  public  or  private   interest  will,   in  the  least,  be  in- 
juriously affected  by  such  decision. 

The  question  has  now  ceased  to  be  a  practical  one,  as 
all  the  legislation  of  this  character,  complained  of  in  this 
bill,  has  been  swept  away  by  a  legislature  that  has  been 
guided  by  a  feeling  of  deeper  reverence  for  the  past,  and 
a  more  thorough  recognition  of  the  long  established 
usages  and  customs  of  the  people  whom  they  represented. 

It  has  been  earnestly  pressed  on  us  that  as  a  co-ordi- 
nate department  of  the  government,  we  should  approach 
with  great  tenderness  a  conclusion  that  the  Legislature 
had  violated  the  Constitution  by  any  of  its  enactments. 
On  this  question  we  may  make  one  remark,  that  what- 
ever is  constitutionally  enacted  by  the  Legislature,  is 
binding  upon  us  as  a  court,  and  we  shall  firmly  and 
fairly  enforce  it  as  the  law  of  the  land.  Yet  we  shall 
with  equal  firmness,  and  without  any  feeling  of  hesitancy 
on  our  part,  declare  any  enactment  a  nullity,  and  binding 
on  no  one,  that  violates  either  the  Constitution  of  the 
United  States  or  of  our  own  State.  This  high  duty  is 
imposed  on  us  by  the  position  which  we  occupy,  and  we 
shall  not  at  any  time,  shrink  from  its  performance,  or 
hesitate  for  a  moment  in  announcing  our  decisions  upon 
such  questions.  We  know  that  in  these  constitutions 
are  embodied  the  guaranties  for  life,  liberty  and  property, 
won  from  power  in  all  ages  past  by  brave  and  true 
men — patriots  and  lovers  of  freedom — and  if  sternly  and 
truly  enforced  by  an  enlightened  and  fearless  judiciary, 
the  liberties  of  our  people  are  safe  from  all  things  but 
the  strong  hand  of  military  power,  or  despotism,  backed 
and  sustained  by  such  power.       Against  power  thus  sup* 


FEBRUARY  22,  1871.  705 

Thomas  Pope  et  als.  v,  Foyster  Phifer  et  ah, 

ported,  the  judiciary  is  powerless;  but  when  such  power 
shall  grow  formidable  enough  in  a  republic  to  be  put  in 
motion  against  the  liberties  of  the  people,  the  days  of 
constitutional  freedom  will  already  have  been  numbered, 
and  an  independent  judiciary  be  unknown — ^a  constitution, 
with  its  limitations  upon  power,  be  but  a  name,  a  shadow, 
the  substance  and  reality  having  passed  away. 

The  decree  of  the  Chancellor  is  reversed;  the  injunc- 
tion granted  made  perpetual,  and  the  defendants  will  pay 
the  costs  of  the  court  below  and  of  this  court. 

At  this  tenn,  on  the  Ist  day  of  March,  ou  an  indictment,  under  the 
Ckxle,  4819,  against  James  Peacock,  for  taking  upon  himself  to  exercise  and 
officiate  in  the  office  of  President  of  the  Board  of  OommissionerB  of  the 
county  of  Sumner,  it  was  said  that,  in  this  case  it  had  heen  held  ''that  the 
statute  creating  the  office  of  Commissioners  is  unconstitutional  and  void, 
and  consequently  the  offense  charged  does  not  come  within  the  provisions 
of  the  Code."    Per  Nelson,  J. 

It  has  also  been  held,  in  the  case  of  SheUby  Conimiy  y.  Butterworihy  Jack- 
son, June  27, 1871,  that  county  warrants  issued  by  the  President  of  the 
Board  of  Commissioners  for  Shelby  county,  were  void,  whether  in  the 
hands  of  the  first  taker  or  of  an  indorsee. 


45 
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W.  P.  Smith,  Adm^r,  v.  M.  C.  Puryear,  ExV. 

Will.  CodicU*  Bepuhlioation.  A  testator  made  a  will  devising  his 
home  place.  He  afterwards  bought  eight  acres  adjoining,  on  which 
he  erected  a  horse  mill.  Some  time  after  he  executed  a  codicil, 
which  makes  no  allusion  to  the  devise  of  the  home  place.  The 
eight  acres  would  be  ul disposed  of  unless  held  to  pass  by  that  de- 
vise.   Held  to  pass. 

Cases  cited :  Qana  v.  GasSf  8  Hum.,  286;  Stover  v.  Kendall^  1  Ck>ld.,  560. 

Code  cited :  2195. 


PROM   WILLIAMSON. 


Chancery  Court  at  Franklin.  June  Term,  1868, 
W.   H.  fi.   Hill,  J.,  presiding. 

EwiNG,  House  &  Turley,   for  complainanta. 

McEwEN  &  Bullock,  for  respondents. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

In  1845,  Samuel  Winetead  made  his  will,  by  the 
fourth  item  of  which  he  gave  to  his  wife,  Susannah, 
his  tract  of  land  on  which  he  then  lived.  In  1848, 
he  bought  eight  acres  of  land  lying  parallel  with  and 
adjoining  to  his  home  tract.  It  was  situated  at  a  short 
•distance  from  his  residence,  and  separated  from  it  by 
the  Columbia  turnpike.  On  this  eight  acres  he  erect- 
ed a  mill.  His  family  grave-yard  was  on  the  same 
side  of  the  turnpike  with  the  eight  acres,  and  very 
•close  to  it.  In  1851,  he  executed  a  codicil  to  his 
will,   and  soon   afterwards  died. 
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M.  C.  Puryear,  as  executor  of  Samuel  Winstead's 
will,  in  pursuance  of  its  directions,  sold  the  real  estate 
of  his  testator,  and  with  it  the  eight  acres,  not  regard- 
ing it  as  belonging  to  the  home  tract.  W.  P.  Smith, 
as  administrator  with  the  will  annexed,  of  the  widow 
of  Samuel  Winstead,  claims  that  the  eight  acres  be- 
longed to,  and  was  a  part  of  the  home  tract,  and 
therefore  that  it  was  the  property  of  his  testator,  un- 
der the  will  of  her  husband,  Samuel  Winstead.  -The 
bill  is  filed   lor  the    proceeds  of   the  sale  of  the  land. 

There  is  no  proof  except  as  to  the  relative  location 
of  the  eight  acres  to  the  lands  and  house  of  Samuel 
Winstead.  His  lands  are  on  both  sides  of  the  Colum- 
bia turnpike.  The  eight  acres  lie  on  the  northern 
side  of'  the  Winstead  home'  place,  and  within  sixty  or 
eighty  yards  of  the  house.  Winstead  put  upon  the 
eight  acres  a  horse  grist  mill.  When  the  original  will 
was  made,  in  1845,  Winstead  was  not  the  owner  of 
the  eight  acres;  hence,  when  he  used  the  language  in 
his  will,  "my  tract  of  land  on  which  I  now  live,^' 
he  could  not  intend  to  include  this  eight  acres.  When 
he  made  his  codicil,  in  1857,  he  had  bought  and  was 
the  owner  of  the  eight  acres;  but  he  makes  no  allu- 
sion to  it  in  the  codicil,  and  leaves  his  original  will 
unchanged  as  to  the  devise  of  the  home  place  to  his 
wife. 

The  making  of  the  codicil  was  a  republication  of 
the  will  made  in  1845:  Oasa  v.  Oasa,  -3  Hum.,  286; 
Stover  V.  Kendall,  1  Cold.,  560.  We  are  to  presume 
that  when  testator  executed  the  codicil  he  was  satisfied 
to  re-adopt    the  original   will   in  all   its  provisions,   ex- 
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cept  as  changed  by  the  codicil.  It  follows  that,  in  1851^ 
he  intended  to  give  to  his  wife  the  tract  of  land  on 
which  he  then  lived.  The  eight  acres  were  at  that 
time,  a  part  of  the  tract  on  which  he  lived.  We  are 
to  presume  that  he  so  regarded  it,  as  he  made  no 
provision  in  the  codicil  in  respect  to  this  eight  acres; 
and  unless  he  intended  it  to  pass  to  his  wife,  as  part  of 
the  home  tract,  he  died  intestate  as  to  that. 

The  law  presumes  that  a  testator  intends  to  dispose 
of  all  his  estate,  and  to  die  intestate  as  to  none: 
Code,  2195. 

We  are,  therefore,  of  opinion  that  complainant  is 
entitled  to  the  proceeds  of  the  sale  of  the  eight  acres 
of  land,  as  the  property  of  his  testatrix. 

The  decree  below  is  reversed,  and  the  defendant 
will  pay  the  costs  of  this  court,  and  of  the  Chancery 
Court. 
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ACCOUNTS. 

From  another  county  or  State,  Set-off  or  recoupment.  Where  an  account 
comes  from  another  State  propeHj  proved  by  the  affidayit  of  the 
partjy  a  set-off  or  recoupment  may  be  pleaded  without  being  sworn 
to.    Briggs  v.  Montgomery^  673. 

See  Book  Debt.    PerkinB  v.  Mo88^  671. 

ACQUITTAL. 

See  FoBUER  Acqxtittal. 

ACT  OF  ASSEMBLY, 

When  passed.    See  Statute.    Logan  v.  State,  442. 

ADMINISTRATION. 

1.  Stay  or  of  Judgment  v.  Adm^r,     Suggestion  of  Insolvency.    A  bill  will  not 

lie,  by  an  executor  who  has  wasted  assets  to  enjoin  a  suit  or  judg- 
ment in  favor  of  a  stayor,  who,  at  his  instance,  has  stayed  and 
paid  a  judgment  against  the  executor  for  a  debt  of  the  estate 
though  the  estate  has  become,  and  been  suggested  to  be,  insol- 
vent.   Smith  V.  Slaughter,  565. 

2.  Same.    Devastavit,    The  failure  of  an  executor  to  pay  a  debt  when  the 

estate  is  solvent,  and  his  allowing  judgment  to  be  taken  and  stay 
to  be  entered,  is  prima  fojcle  evidence  of  waste  if  the  estate 
subsequently  become  insolvent.    Ih, 

3.  Petition  against  administrator  in  County  Court. 

See  Court,  County.    Stewart  v.  Glenn,  581. 

4.  Hire  of  slaves,  before  proceeding  to  sell  for  debts,  goes  to  distributee  or  lega- 

tee. The  hire  of  slaves,  accrued  before  a  proceeding  to  subject  them 
to  payment  of  debts,  must  go  to  the  distributee,  or  legatee — not  to 
the  creditor,  nor  to  the  personal  representative  for  the  use  of  credi- 
tors.   Killebrew  v.  Murphy,  546. 

5.  Equitable  assets,    i^javes.    From  the  time  it  was  held  by  the  Supreme 

Court  that  slaves  passed  to  the  distributees,  and  not  to  the  executors 
or  administrators,  it  resulted  that  they  became  equitable  assets.  Ful- 
ton V.  Dav'dson,  614. 
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AFFRAY. 

See  CRiMiNAii  Law,  Appbay.  Indictment,  14.  Wilton  v.  Siate,2!7S. 

ANSWER. 

See  Chancery  Pleading.    Bradley  v.  Dibbrel,  522. 

APPEAL. 

1.  From  decree  not  finoL    Settling  principlea.    Where  a  bill  was  filed  to  en- 

join a  sale  of  property  of  complainant  under  several  judgments  at 
law,  on  the  ground  that  on  account  of  conflicting  lienn,  &c.,  great 
sacrifice  would  ensue,  on  a  decree  ordering  a  sale  but  reserving  ques- 
tions of  priority,  and  appeal  by  complainant:  held  that  the  appeal 
waH  not  prematurely  granted,  and  motion  to  dismiss,  denied.  Weal 
V.  Weaver,  589. 

2.  Parties,    Former  decree.     A  decree  of  the  Supreme  Court,  made  upon 

an  appeal  by  part  only  of  the  defendants  interested,  though 
the  opinion  of  the  court  shows  a  doubt  as  to  the  power  of  the  court 
to  bind  the  others,  infant  defendants,  will  afiect  the  rights  of  the 
parties  as  to  whom  no  appeal  is  prayed,  unless  such  right  is  saved 
by  the  decree.  But  if  it  appears  &om  the  opinion,  and  the  manner 
in  which  the  case  was  presented,  that  a  particular  question  was  not 
presented,  or  intended  by  the  parties  to  be  passed  upon  on  the  ap- 
peal, the  court  wiU  not,  on  a  subsequent  appeal,  be  precluded  from 
an  examination  of  the  question.     Reynolds  v.  Brandon,  593. 

See  Chancery  Practice,  6,  7. 

APPROPRIATION  OF  CREDITS. 

The  share,  as  heir  and  distributee  of  an  executor,  in  an  estate,  to  which 
he  was  indebted,  for  land  bought  with  security,  and  also  for  funds 
held  as  executor  and  receiver;  applied  by  the  court  in  discharge  of 
the  first  named  indebtedness.     FuUon  v.  Davidson,  614. 

ARMS. — See  Criminal  Law,  Arms. 

ATTACHMENT. 

See  Criminal  Law.    SiaAe  v.  Botolus,  29. 

ATTORNEY  AND  SOLICITOR. 

1.  Minors,  complainants  in  bill  to  sell  land;   Purchasers  al  sale,  not  sttb- 

ject  to  release,  A  solicitor  who  filed  a  bill  for  sale  of  land,  joining 
minors  as  complainants,  before  the  decision  of  Davidson  v.  BoW' 
den,  5  Sneed,  129,  did  not  forfeit  his  right  to  compensation,  or  incur 
any  liability,  if  purchasers  at  the  sale  were  released  by  the  court.  It 
was  error  for  the  court  to  release  the  purchasers  on  their  motion. 
Fulton  V.  Davidson,  614. 

2.  May  have  compensation  as  solicitor  and  executor.  lb.,  614. 

3.  Attorney  assigned.    See  Counsel  Fees.    Wriyht  v.  iSkate,  256. 
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BASTAKDY. 
Indemnity  of  eourUy.    A  baBtardy   proceeding,  which   does   not   show 
that  the  bastard  is  likely  to  become  a  county  charge,  is  defective, 
and  will  be  quashed.    The  object  of  the  law  is  to  indemnify  the 
county.    State  ex,  reL  y.  Jcaneaon,  108. 

BILL  OP  EXCEPTIONS. 

In  criminal  case  must  show  that  venue  was  proved.  Mayea  v.  SiaUf 
430.    AUxandtT  v.  J^ate,  475. 

BILL  OF  REVIEW. 

See  CHA17CEKY  Pleadiko,  2,  3,  4.  Ch.  Pjbactice,  7,  8, 9. 

BOOK  DEBT. 

Two  yeart^  limitation.  Adm^r.  The  limitation  of  two  years,  within 
which  a  book  debt  is  to  be  sued  on,  applies  as  well  to  a  suit  by  an 
administrator  as  by  the  original  party  to  the  account.  Perkina  v. 
M088,  671. 

CEMETERY. 

See  Jurisdiction.    WiUs  v.  *Stote,  141. 

CERTIORARI. 

Court  must  act  upon  grounds  laid,  A  certiorari  granted  to  re-try  a  cause, 
does  not  authorize  a  court  to  quash  the  execution  issued  on  an  er- 
roneous judgment,  without  trial.     Qlover  v.  Ilolmany  519. 

CHANCERY  JURISDICTION. 

1.  Compromise  of  infante^  rights.  Where  a  compromise  is  made  of 
doubtful  rights  the  Chancery  Court  has  power,  on  behalf  of 
minors,,  to  ratify  the  compromise,  and  wUl  exercise  the  power 
where  it  is  plainly  for  the  benefit  of  the  minors.  Beynolds  v. 
Brandon^  593. 

See  Set-off.    Surety.    Trustee. 

CHANCERY  PLEADING. 

1.  Bill  and  amended  bill'     Where  original  and  amended  bUls  are  filed, 

they  are  both  to  be  looked  to,  to  support  the  complainant's  case,  on 
demurrer  to  the  amended  bill.    Bradley  v.  Dibbrelf  522. 

2.  Bill  of  review.    Answer,    May  contest  what.     An  answer   to    a   bill 

of  review  can  not  go  behind  the  decree  attacked,  to  again  put  in 
issue  matters  which  were  in  issue  before  the  decree.  Saunders  v. 
Chregory,  567, 

3.  Sajne,  Error  of  Law.    A  bill  of  review,  because  interest  was  charged 

on  a  fund  in  the  hands  of  a  party,  when,  by  a  previous  decree, 
was  in  e^ct  precluded  from  loaning,  held  good  without  leave,  it 
being  error  of  law.    lb. 
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4.  Same,    New  Matter,    Waiver,    A  bill  of  review,  allying  that  the  fund 

in  complainant's  hand  had  been  received  in  Tennessee  money,  and 
other  funds,  which  had  become  depreciated  since  received,  not  being 
demurred  to  for  want  of  leave  to  file  it;  held  good,  and  that  want 
of  leave  was  waived.    Saunders  v.  Qregory^  567. 

5.  InruKeiU  purchaser.    Plea  of.    A  statement  in  an  answer,  by  the  pur- 

chaser of  land,  under  a  mortgage  given  to  a  surety,  that  when  he 
purchased  he  paid  a  part  of  the  purchase  money  to  the  mort- 
gagee and  it  was  his  understanding  that  the  mortgage  debts  were 
to  be  paid ;  that  he  thought  he  had  a  good  title,  and  that  a  pur- 
chaser, from  him  understood  it  in  that  way,  is  not  good  sa  a  plea 
of  innocent  purchaser.    Sayiors  v.  Saylore,  525. 

6.  Same,  Same,  A  plea  in  an  answer,  averring  the  payment  of  the  purchaise 

money,  partly  in  cash  notes,  but  which  did  not  aver  that  the  ven- 
dor was  seized  or  pretended  to  be  seized  in  fee,  or  state  who 
were  the  makers  of  the  cash  notes,  or  that  the  beneficiaries  in  the 
outstanding  mortgage  had  knowledge  of  his  purchase,  and  in 
other  respects  failed  to  meet  the  requirements  of  the  numerous 
decisions  of  this  court,  can  not  be  maintained  as  a  plea  of  in- 
nocent purchaser.    Ih, 

CHANCERY  PRACTICE. 

1.  Order  to  pay  out  fund.    IrUerest.    A  party  directed  to  let  a  particular 

person  have  a  fund,  can  not  loan  such  fund  without  a  violation  of 
the  order  and  of  his  duty,  and  can  not  be  charged  with  interest  for 
keeping  the  fund.    Saunders  v.  Gregory,  667. 

2.  Loan  contrary  to  order.    See  Trustee.    Fulton  v.  Davidson,  614. 

3.  Party  made  en  petiiion,    A  person  having  an  interest  may  become  a 

party  to  proceeding  for  his  benefit,  by  petition  in  the  cause.  Saylors 
V.  Saylorsy  525. 

4.  Verification  of  answer.   An  exception  to  an  answer  coming  from  another 

State,  because  it  ie  certified  by  a  justice  of  the  peace,  without  the 
certificate  of  the  clerk  of  his  court,  to  his  oflQcial  capacity,  required 
by  Code  4398,  is  good,  and  should  be  sustained.  Bradley  v.  DiJbbrel^ 
522. 

5.  Decree  of  Supreme  Court.      Remand  for  amendmenL    Where  a  cause 

was  brought  to  the  Supreme  Court  by  purchasers  under  a  decree,  to 
have  it  reversed  because  infants  were  made  complainants,  instead  of 
being  made  defendants,  and  the  court  remanded  the  cause  for 
amendment  and  further  proceedings,  whereupon  the  court  below  re- 
leased the  purchasers  and  made  a  new  sale;  this  was  held  erroneous. 
The  position  of  the  infants  should  have  been  changed,  and  the  sales 
confirmed.    Fulton  v.  Davidson,  614. 

*  6.  Decree.     When  Final,    A  party  holding  a  fund  for  distribution  among 
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numeroua  parties,  filed  a  bill  to  ascertain  the  parties  entitled  to  the 
fund,  and  to  have  the  direction  of  the  court  as  to  the  distribntion. 
The  moneys  were  in  part  loaned  pendente  lite  by  order  of  the  court. 
At  the  February  Term,  1861,  direction  was  given  to  get  in  the 
fund  by  the  next  term,  and  to  let  the  heirs  of  Smith  Gregory 
have  what  they  may  choose  to  receive,  on  bond  to  refund,  if  re- 
quired. From  this  time  nntil  August,  1865,  it  does  not  appear 
that  any  term  of  the  court  was  held.  In  August,  1865,  a  decree 
was  had,  upon  a  report  of  the  Clerk  and  Master  to  the  February 
Term,  1861,  for  amount  in  hands  of  complainant,  $1,023.45,  and 
interest  to  date,  $276.77,  which  he  was  directed  to  pay  into  the 
Master's  office  within  three  months,  or  execution  to  issue.  The  de- 
cree further  directed  a  report  as  to  the  remainder  of  the  fund  col- 
lected and  uncollected.  Held^  to  be  a  final  decree  on  which  a  bill 
of  review  would  lie  as  to  the  fund  and  interest  decreed  to  be 
paid:    Saunders  v.  Chreffory,  567. 

7.  Same.    Same.     The   bill  of  review  being  dismissed  on  demurrer, 

and  a  decree  like  that  of  August,  1865,  being  entered,  the  court 
below  refused  to  allow  an  appeal,  JSeld,  that  a  writ  of  error  would 
lie:    lb. 

8.  Same>    Power  of  Court  over.    A  Chancellor  has  no  power  after  a  de- 

cree, at  a  subsequent  term  to  reverse  it;  and  if  he  does  so,  it  is  error 
of  law,  for  wlilch  a  bill  of  review  will  lie.    76. 

9.  Same.    InconaisterU,    The  decree  of  August,  1865,  directing  the  pay- 

ment of  interest  on  a  fund  which  the  decree  of  1861  made  it  neces- 
sary for  the  party  to  retain,  held  inconsistent  with  the  former  de- 
cree, and  so,  erroneous.    lb. 

CHANCERY  SALE. 

1.  Bill  to  sell  to  pay  Mts  arid  for  pariUion.    A  bill  to  sell  land  and  slaves 

to  pay  debts,  and  for  distribution,  may  be  maintained  upon  the 
ground  of  necessity  to  sell  for  partition  and  distribution,  though 
the  case  made  for  necessity  to  pay  debts  wholly  fail.  Fulton  v. 
Davidson^  614. 

2.  Allowance  to  Commissioner,      Consideraiiojis  which  affect.     A  commis- 

sioner having  made  one  sale,  when  the  compensation  allowed  by 
law  was  inadequate — on  a  re-sale  the  court  allowed,  the  law  having 
been  changed,  a  more  liberal  compensation  on  account  of  the  in- 
sufficiency of  the  other  allowance.    lb. 

3.  Same.     Change  of  law  pending  service.    The  rate  of  coihpensation  being 

changed  after  a  sale,  but  before  collection  of  notes,  etc.,  the  court 
below  allowed  the  higher  rate,  and  the  Supreme  Court  refused  to 
disturb  it.    lb. 

4.  Purchaser.    Loss  on  re-aale.    A  party  buying  lands  at  a  Chancery  sale, 


716  INDEX. 

CHANCERY  SALE— Continued. 

and  falling  to  pay  according  to  the  terms  of  sale,  is  liable  on  a  re- 
sale to  the  payment  of  any  deficiency  in  price.    lb. 

See  C'HANCEKY  Pbactice.    5. 

CHARGE  OF  COURT. 
See  E&ROB. 

CHATTANOOGA. 

Criminal  Court  of.    See  Courts. 

CLERK  OF  COUNTY  COURT. 

See  Payment.    Stewart  t.  Olenn,  581. 

CLERK  AND  MASTER. 

See  Chanceby  Sajle.    2,  3. 

CODE  CITED. 

PAai 
Accounts,  3781,  3782, 673 

3780, 676 

Administrator,  2201, 551 

2284, 552 

2311,  2314, 583,  584 

Answer,  4398, 524 

Appeal,  3167, 590 

Assault,  to  kill,  4626, 343,344,345 

4598, 344,  345 

With  concealed  weapon,  4628, 1 

Attempt  to  poison,  4626, 15 

Attorney  General,  |>ro  tern.,  319,  3962, 95 

"  "        5242, 126 

Signature  of,  5696, 276 

Bail,  on  appeal,  5249, 137 

Bastardy,  6366,  6369,  6374, 109 

Costa,  4668,  3219, 313,  314 

4551, 313.311,  646 

4552, 646 

5374, 109 

5243, 140 

County  Court,  4206,  4207,  4211  to  4215, 698 

Court,  term  of,  4220,  4223,  4224, 205,  207 

Criminal  Practice,  900,  901, 250 

5057,  5059,  5060, 235 

6064,  5062,  5063 327 

5209,  6212,  5214, 255 

5001, 328 

Disturbing  Public  Worship,  4853, 6,  271 
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PA<n 

Embezzlement,  4706, 83 

Errors,  cured,  624V 126,  140,  364,  430,  434,  481 

Execution,  3026  to  3037, 542 

Former  conviction,  6211, 68 

Fraudulent  conveyance,  4288, 633 

Grand  Jury,  witness,  6087, 267 

Horse  stealing,  4686, 112 

Indictment,  5114, 3,  4,  70,  336,  478 

5115, 221,  478 

5117, -    4,  478 

5119, 3,  7 

5122, ~12,  134,  487 

5152, ^  70 

5223, «  12 

Infamy,  5226,  5227, 119 

Insane,   1553,  1554, 374 

Intruding  into  church,  4652, 105 

Judge.     Competency,  3913, 128 

Killing  horse,  4657, 457 

Larceny,  4679, -  53 

From  the  person,  4682, 485 

Limitation,  statute  of,  4983,  4988, 12 

Malicious  threats,  4633, ^  264 

Mayhem,  4606,  5121, ^  8,  9 

Minutes  of  court,  4040,  sub-sec.  4,  4101, 499 

Murder,  4597, 370 

4598, 41,  343, 344,  346 

Perjury,  4793, 31 

Rape,  4614, 319 

Assault  to  ravish,  4615, -  448 

Boads,  1182,  1183...... 70 

1198,  1200,  1216, 71 

1223, 130 

Overseer  of,  1116,  1198, 130 

Robbery,  4632, 485 

Set-off,  2918, 587,  681 

Slavery,  3808,  3809,  4597, 661 

Small  offenst«,  4994,  4995,  5001, 34,  331 

Spirituous  liquors,  4860, 376 

Venire,  5242, 140 

Venue,  5242, 434,  481 

4976,  4981,...- -  229 

5125 ..41,  51,  66 

5195, 230 

Verdict,  5217, ^.. 222 

Will,  2195, 708 
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CODiaL. 

See  Will.    Smith  v.  Puryear,  706. 

COHABITATION. 

See  CoiranTUTiONAL  Law,  15.    Ixmcu  ▼.  Staiey  287.       Criminal 
Law,  Indictment,  Gband  Jury.    Eobeson  v.  State,  266. 

COLLECTOR  OF  REVENUE. 

See  CRiMiNAii  Law. — Embezzlement.    OibbB  ▼.  State,  72 ;  Cbm- 
eron  y.  State,  78. 

COMPROMISE. 

Consideration.  A  sale  of  real  estate  by  a  married  woman,  sabsistlng  at 
her  death,  with  a  bill  filed  afterwards  to  enforce  it,  is  a  valid  basis 
of  a  compromise  on  the  part  of  her  infant  heirs  with  adult  dis- 
tributees.   Beynolda  y.  Brandon,  593. 

CONDITION. 

See  Construction.    Eyde  v.  Darden,  515.  v 

CONFEDERATE  TREASURY  NOTES. 

Sale  Jor,    Creditors.    The  fact  that  land  was  sold  for  Confederate  Treas- 
ury Notes,  does  not  affect  the  validity  of  the  sale  as  to  creditors  of 
the  vendor.     McDonald  v.  Kirby,  607. 
See  Trustee,  Saunders  v.  Gregory,  567. 

CONFESSION. 

See  Evidence. 

CONSTITUTIONAL  LAW. 

1.  Right  of  accused  to  be  heard.    Under  the  Constitution  of  the  State,  Art. 

1,  s.  9,  giving  to  a  person  accused  the  right  to  be  heard  by  himself 
and  his  counsel,  the  right  conferred,  is  not  to  make  a  sworn  or  un- 
sworn statement  of  facts  not  otherwise  proved,  but  to  argue  the  case 
upon  the  facts  in  evidence.     Wilson  v.  State,  232. 

2.  Act  of  1868,  c.  65.    The  Act  of  March  12, 1868,  c.  65,  to  create  a  Board 

of  Commissioners  for  the  county  of  Madison,  extended  by  the 
15th  section  to  the  county  of  White,  conferring  on  such  Commission- 
ers, appointed  by  the  Governor,  the  powers  of  the  Justices  of  the 
Quarterly  Courts,  is  unconstitutional  and  void.    Pope  v.  Phifer,  682. 

3.  County  Court.    The  County  Court  is  one  of  the  institutions  of  this 

State,  recognized  in  the  Constitution,  and  the  powers  conferred  by 
the  Constitution  upon  the  Justices  of  the  Peace  in  their  collective 
ca^iacity,  are  intended  to  be  exercised  in  the  County  Court    lb. 

A,  Taxation  and  representation.  The  power  to  be  conferred  upon 
counties  to  tax,  can  not,  by  any  special  or  local  law,  be  taken  from 
Justices  of  the  Peace  as  a  County  Court,  and  conferred  on  local 
tribunals  of  particular  counties,  composed  even  temporarily  of  com- 


L 


INDEX.  719 

CONSTITUTIONAL  LAW— Cbn^iiweA 

missioners  appointed  by  the  Governor.  Taxation  by  the  Ck>unty 
Court  preserves  the  principle  of  taxation  by  the  representatives  of 
the  tax-payers  which  the  oiher  system  infringes.    76. 

5.  Judicial  Cowsiruetwn.    Privilege.    The  judicial  construction    of  the 

word  "  privilege/'  established  before  the  Constitution  of  1870,  is 
adopted  by  that  Constitution.    State  v.  Sddier^  281. 

6.  Prwilege  Tax,     Valid,  though  unequal.    The  Act  of  1870,  c.  71.  s.  1, 

taxing  photographers  as  exercising  a  privilege,  is  constitutiona. 
The  factthat  the  privilege  is  discriminated  according  to  the  size  of 
the  town  where  the  establishment  is  situate,  does  not  ^affect  the  con- 
stitutionality of  the  law.    Ih, 

7.  Privilege.    Defined,    The  exercise  of  an  occuption  or  business  which 

requires  a  license  from  some  proper  authority,  designated  by  a  gene- 
ral law,  and  not  open  to  all  or  any  one  without  such  license,  is  a 
privilege  within  the  meaning  of  the  Constitution.    1 6. 

8.  Omission  of  eorUra  pacem  in  indictments  fatal  because  required  by  the 

Constitution.    Riee  v.  State,  215. 

9.  Venue,    The  Code,  6242,  sub-sec.  9,  which  prohibits  the  reversal  of  a 

judgment  "  because  the  BUI  of  Exceptions  omits  to  state  that  the 
venue  was  proven  in  the  court  below,"  is  contrary  to  the  Constitu- 
tion :  Art.  1,  s.  9.    Mayea  v.  State,  430;  Alexander  v.  State,  475. 

10.  Jury.    The  Act  of  1866,  c.  5,  s.  1,  declaring  that  persons  not  quali- 

fied voters  were  subject  to  challenge  as  jurors,  was  unconstitutional 
and  void.     Qihbs  v.  State,  72. 

11.  AppointmeiU  of  ^Judges  by  the  Bar.    The  Act  of  1870,  c.  78,  s.  1,  au- 

thorizing the  selection  of  a  Judge  by  the  members  of  the  Bar,  in 
certain  cases,  is  not  unconstitutional,  but  valid.    Ligan  v.  Stale,  159. 

12.  Ontel  and  ununtal  punishmente.     Fine  and  imprisonment  in  the  county 

jail,  or  in  the  Penitentiary,  are  not  cruel  and  unusual  punishments, 
within  the  meaning  of  the  Constitution,  Art.  1,  s.  16.    lb. 

13.  Special  courts  are  constitutional.     Wilcox  v.  State,  110. 

14«  Congtitution  of  United  Stales.  AmendmenU  not  rentrictione  on  SUUea. 
The  Constitution  of  the  United  States,  Art.  2,  of  Amendments,  de- 
claring the  right  of  the  citizen  to  bear  arms,  is  a  restriction  alone 
upon  the  United  States,  and  has  no  application  to  the  state  govern- 
ments.   Andrews  v.  Stale,  165. 

15.  Intermarriage,  or  cohabitation  of  negroes  and  whites.  The  Act  of  1870, 
c.  39,  making  it  a  felony  for  white  persons  and  negroes  to  marry 
or  cohabit  together  as  man  and  wife,  is  a  valid  act,  not  affected  by 
the  Constitution  of  the  United  States,  the  Civil  Bights  bill,  or  En- 
forcement law.    Lonas  v.  StaU,  287. 

See  Criminal  Law,  Arbis.  Andrews  v.  State,  165.  Page  y.  State,  198. 
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CONSTITUTION  CITED, 

Article  1,  section  8,  Law  of  the  land, • 695 

"  1,  "      9,  Indictment, 258 

"  1,  "      9,  Venue, ^ ^    66,432,481 

"  1,  "    10,  Jeopardy, 508 

«  1,  "    24,  25,  26,  Arms, 176, 177 

"  2,  "    18, 443, 444 

"  2,  "    28, 284, 286 

"  6,  "      1,  (1796)  Co.  Com'r, 685, 687, 688 

«  6,  "    11,  Judge, 128 

"    15,  County  Court, - 687 

«  7,  "      1,  2,  Co.  Court, 688,  689, 694 

"  11,  "      7, 695 

"  11,  **      8,  General  laws, 284,286 

"  11,  "    14,  Cohabitation,-..^ 300 

CONSTRUCTION. 

1.  0/  UUffible  writing.    See  CmMiKAii  Law,  iNDicmtENT.     Williams  v. 

StatCy  376. 

2.  Intent  to  prevail.    The  construction  of  an  instrument  is  to  be  arriyed 

at,  not  only  from  its  terms,  but  from  the  circumstances  under  which 
it  is  made,  the  motives  which  induced  it,  and  the  purposes  and  ob- 
jects of  it.     Hyde  v.  Darden^  515. 

8.  Condition,  Precedent  and  subseqtient.  Whether  a  condition  be  prece- 
dent or  subsequent,  depends  upon  intention,  not  form.  Hyde  v, 
Darden^  515. 

4«  Of  Statutes,  Where  a  literal  construction  of  a  section  will  render 
it  repugnant  to  the  provisions  of  another  section,  it  shall  be  so 
construed,  if  possible,  as  to  preserve  both  in  operation.  Wilcox 
V.  State,  110. 

6.  Law  of  Costs  to  be  liberally  construed.     Williams  v.  State,  313. 

CONVERSION. 

Contract  of  Sale,  An  executory  contract  for  the  sale  of  land,  operates  a 
conversion  of  the  property  into  personalty,  and  the  price  of  it  goes 
to  the  distributees.    Beynolds  v.  Brandon,  593. 

See  CoMF&oHiBE,  lb, 

CONVICTION. 

See  FoBMEB  Cokyictiok. 

cosTa 

1.  Changed  on  affirmant.    Decree  reversed  as  to  costs,  though  not  changed 

in  any  other  particular.    McDonald  v.  Kirby,  607. 

2.  Fees  for  taxing  costs.    The  Clerk  of  the  Supreme  Court  is  entitled  to 

tax  a  fee  of  fifty  cents  in  each  case,  for  taxing  and  entering  on  the 
execution  docket  the  bill  of  costs  from  the  inferior,  and  an  addition* 
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al  fee  for  taxing  and  entering  the  bill  of  costs  in  the  Supreme  Court. 
Williams  v.  State,  313. 

3.  Law  off  eonstmed  liberally.    The  law  of  costs,  is,  by  the  Code,  3219,  to 

be  construed  remedially;  and  this  construction  applies  as  well  in  fa- 
vor of  officers  and  witnesses,  as  of  parties.    76. 

4.  Motion,    Ddinquent  Tax  Collector.    A  delinquent  revenue  officer  who 

pays  over  moneys  after  notice  of  a  motion  against  him,  is  liable  to 
the  costs  of  the  motion,  though  made  after  the  date  of  the  payment. 
State  V.  Daily  272. 

6.  Want  of  jurisdiction.  Change  of  venue.  Where  a  change  of  venue,  pro- 
hibited by  the  Constitution,  is  ordered,  and  the  court  to  which  the 
change  is  made,  in  consequence,  has  no  jurisdiction,  it  can  render  no 
judgment  for  the  costs  of  a  trial  which  has  taken  place  there ;  nor 
can  the  court  of  the  county  from  which  the  cause  came.  The  Stale 
V.  Logstanf  276. 

COUNSEL. 

Fees.  Counsel  assigned.  Counsel  assigned  to  defend  a  prisoner  who  i» 
unable  to  employ  counsel,  are  entitled  to  no  compensation  from  the 
State  or  county.     Wright  v.  State,  266. 

See  Attornet. 

COUNTY  COMMISSIONERS. 

See  CoKsmruTioirAii  Law.    Pope  v.  Phifer,  682. 

COUNTY,  NEW. 

See  JuBiSDicnoiT.    Skate  v.  Donaldson,  48. 

COURT. 

1.  Terms  of.    Time  of  opening.    A  Term  of  the  Circuit  Court  opened  on 

Tuesday;  Monday  being  the  day  fixed  by  law  for  its  commencement ; 
is  a  l^al  term,  and  an  indictment  and  conviction  for  felony  at  such 
term,  is  valid.    JSenslie  v.  Skate,  202. 

2.  Same.    If  irregular,  how  wahed.    If  the  term  was  not  regular,  the  ob- 

jection is  waived  by  plea  of  not  guilty  and  trial.    lb. 

COURT,  COUNTY. 

1.  A  constitutional  court.    See  Constitutional  Law.    Pope  v.  Phiftr 

682. 

2.  Jurisdiction,    A  petition  lies  in  the  County  Court  against  an  adminis- 

trator  and  his  sureties,  under  Code  2312,  2313,  to  compel  payment  of 
a  distributive  share.    Stefoart  v.  Qlenn,  581. 

3.  Petition  in.    Parties,    A  proceeding  in  the  County  Court  to  recover  a 

distributive  share  must  make  all  the  distributees  parties.  Stewart  v. 
GUmn,  581. 

46 
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COURTS,  SPECIAL. 

1.  Criminal  Court  of  Monigomery.    The  Act  of  1870,  c.  115,  "To  establish 

a  Criminal  Court  for  the  coantj  of  Montgomery/'  is  constitationaL 
Wilcoz  V.  State,  110. 

2.  Same.  Judge  may  certify  iranaeript  to.    An  act  establishing  the  Criminal 

Court  of  Montgomery  county,  requires  the  Circuit  Court  to  certify  to 
the  Criminal  Court,  transcripts,  &c.y  and  the  Criminal  Court  to  enter 
the  transcripts  on  the  minutcp;  and  enacts  that  the  entry  of  record 
shall  give  to  said  court  juriBdiction,  &c.  Held,  that  a  transcript  cer- 
tified by  the  Circuit  Judge,  entered  of  record,  &c.,  gave  the  court  ju- 
diction.     Dove  v.  State,  348. 

3.  Objecttjon.     Whfit  waived  by  plea.    If  any  exception  could  have  been 

taken,  it  was  waived  by  plea  of  not  guUty.    lb. 

4.  County  Court  ol  HamiUon.     Criminal  jurisdiction.    The  Act  of  1870-71, 

c  82,  8. 1,  giving  criminal  jurisdiction  to  the  County  Court  of  Ham- 
ilton county,  of  all  offenses  under  the  grade  of  grand  larceny,  confers 
-  such  jurisdiction  in  all  cases  where  the  limit  of  punishment  is  lower 
than  in  {^rHiid  larceny.  The  grade  is  to  be  determined  from  the 
amount  of  punishment  affixed.    JRoheson  y.  State,  266. 

5.  Law  Court  of  Chattanooga.   '  Grand  Jurors  in  Circuit  Court.    The  Act 

establishing  the  Special  Court  at  Chattanooga,  does  not  disqualify 
citizens  of  the  districts  over  which  it  has  jurisdiction,  from  serring 
as  jurors,  grand  or  petit,  in  the  Circuit  Court.     WiUiami  y.  StaU^  37. 

COURT,  SUPREME. 

See  Supreme  Court. 

CREDITS. 

See  Appropriation.    Fviton  v.  DavicZson,  614. 
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AFFRAY. 

Need  not  originate  in  a  pubiie  place.  A  fight  oommenoed  in  private,  but 
carried  bj  flight  and  pureuit,  to  places  where  people  are  aflBembled, 
is  an  affray.      Wilaon  y.  StaUf  278. 

ARMS. 

1.  CcnstUtUion,    The  Act  of  1870,  c.  13,  to  prohibit  the  carrying  of  dead- 

ly weapons,  is  constitutional.    Andrews  y.  StaUy  165. 

2.  Same*    Bight  to  hear  arms.    Common  defense.    The  right  to  bear  arms  for 

the  common  defense,  does  not  mean  the  right  to  bear  them  ordinari- 
ly or  commonly,  for  individual  defense,  but  has  reference  to  the  right 
to  bear  arms  for  the  defense  of  the  community  against  invasion  or 
oppression.    lb. 

3.  Same.    Bight  to  keep  and  use.    The  citizen  has,  at  all  times,  the  right 

to  keep  the  arms  of  modem  warfare,  and  to  use  them  in  such  manner 
as  they  may  be  capable  of  being  used  without  annoyance  and  hurt  to 
others,  in  order  that  he  may  be  trained  and  efficient  in  their  use.  lb, 

4.  Same.     Begulation  of.      Arms  of  warfare.     The  right  to  keep  arms 

of  warfare  can  not  be  prohibited  by  the  Legislature  under  the 
permissive  clause  of  the  Constitution  of  1870,  allowing  the  Legisla- 
ture to  regulate  the  *^wearing"  of  arms.  The  use  of  such  arms  may  be 
i«»stricted  as  to  manner,  time  or  place,  due  regard  being  had  to  the 
right  to  keep  and  bear,  for  the  constitutional  purpose,  but  can  not  be 
prohibited.    lb, 

5.  Same.    Bight  to  prohibit  other  arms.    The  right  to  keep  or  bear  other 

arms,  not  being  protected  by  the  Constitution,  may  be  absolutely 
prohibited.    lb. 

6.  Act  of  1870  WMirMd,    It  is  not  every  removal  of  a  pistol  or  other 

weapon  from  place  to  place,  that  constitutes  a  ''carrying''  within  the 
meaning  of  the  Act  of  1870,  c.  13,  which  prohibits  carrying  arms. 
To  constitute  the  offense,  the  weapons  must  be  carried  as  "arms." 
Fage  v.  Stote,  198. 

7.  SavM.  A  jowmey"  Under  the  Act  of  1870,  c.  13,  prohibiting 
the  carrying  of  pistols,  &c.,  but  excepting  from  its  provisions 
persons  on  a  journey  out  of  their  State  or  county,  it  is  not  every  go- 
ing out  of  the  county  that  constitutes  a  journey.  A  party  who  car- 
ries the  prohibited  weapons  when  traveling  around  in  the  neighbor- 
hood of  his  home,  though  in  an  adjoining  county,  is  not  within  the 
exception  of  the  act.    Smith  y.  SiaUf  511. 
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8.  Where  the  defendant  started  on  a  joarney  which  might  take  him  out 
of  the  county,  or  terminate  within  it,  and  where  he  armed  him- 
Relf,  after  the  journey  had  terminated  within  the  county,  and  when 
he  was  on  his  return  and  within  a  few  miles  of  home,  it  was  held  a 
violation  of  the  Statute.  Lacefield  ▼.  StcUcy  514. 
See  CniHiNAii  Law,  Indictment,  20. 

ASSAULT. 
See  Criminal  Law,  Indictment,  8, 9.    CoUins  v.  Slate,  14.    FowUr  v. 
Slate,  164.. 

1.  AfsavJU  to  murder.     Lying  in  wait,  evidence.     On  an  indictment  for  an 

assault  with  intent  to  commit  murder  in  the  first  degree,  it  is  error 
to  charge  that  an  assault  by  "lying  in  wait,"  is  as  matter  of  law,  de> 
liberate,  &c.  It  is  evidence  of  deliberation,  &c.,  but  the  delibem- 
tion,  &c.,  is  not  a  conclusion  of  law,  but  a  question  of  fact.  Floyd  ▼. 
Staie.,  S42. 

2.  Evidence  of  design  to  kUl.    Where  four  negroes,  after  a  rencounter  with 

two  white  men  and  a  negro,  followed  them,  armed  with  guns,  with 
an  expressed  purpose  to  kill  the  negro  and  to  have  revenge  on  the 
white  men,  and  went  to  the  house  where  the  negro  lived,  and  en- 
quired for  him;  when  they  were  confronted  by  the  white  men  and 
asked, 'Vhat's  up  now?"  when  one  of  the  prisoner's  party  said, 
"Nothing,  G— d  d — ^n  it,  we  will  show  you,"  and  fired ;  it  was  held, 
that  the  evidence  not  establishing  a  specific  intent  to  kill  the  prose- 
cutor, and  the  shooting  being  so  sudden  that  there  was  no  time  for 
consultation  between  the  person  firing  and  the  prisoner,  the  previous 
design  to  kill  the  particular  individual  assaulted  was  not  established 
as  to  the  party;  and  that  the  intent,  if  formed  in  the  mind  of  the  in- 
dividual assailant,  was  not  brought  home  to  the  prisoner  by  any  ex- 
pression or  act  of  his  at  the  time  of  the  shooting.  Maxwell  v.  State, 
420. 

COHABITATION. 

1.  Fel(miou8,    See  Constitutional  Law,  15;  Criminal  Law,  Indict- 

ment, 19,  46.  Grand  Jury  can  not  send  for  witnesses  in.  JRohewn 
Y.  State,  2^6. 

2.  Indictment  need  not  charge  to  be  knowingly.    lb, 

DOUBT. 

Reasonable  doubt  applies  in  misdemeanor  cases  as  in  felonies.  Purheif 
Y,  State,  26. 

DRUNKENNESS. 

L  Indictable,  Since  the  adoption  of  the  Code,  a  single  act  of  public 
drunkenness  is  indictable.    Staie  ▼.  Sm'th,  465. 

2.  No  Excuse  for  crime,  A  charge  that,  if  the  defendant,  indicted  for 
larceny,  was  so  much  under  the  influence  of  whisky  as  not  to  be  con- 
scious of  what  he  was  doing  when  he  took  the  gun,  then  he  would 
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not  be  in  a  condition  of  mind  to  be  guilty  of  larceny;  was  more  fa- 
Torable  than  the  prisoner  was  entitled  to,  in  view  of  his  being  vol- 
untarily drunk.    Hendie  y.  SUdt,  202. 

ELECTION  GROUND. 

SeUing  liquor  near.  Under  the  Act  of  1869-70,  c.  22,  s.  4,  prohibiting  giv- 
ing away  or  selling  liquor,  on  election  day,  near  an  election  ground, 
a  gift  or  sale  within  one  mile,  or  one  mile  and  a  quarter,  of  such 
election  ground,  is  clearly  prohibited.    Manix  v.  StaUy  315. 

EMBEZZLEMENT. 

1.  A  mere  failure  to  pay  over  State  Revenue  is  evidence  of  embezzle- 

ment.   Staie  V.  Oameronj  78. 

2.  State  Revenue.    Felony  in  fdling  to  pay.     In  an  indictment  against  a 

Revenue  Collector  under  the  Act  of  1860,  c.  161,  s.  3,  for  felony  in 
failing  to  pay  revenue  into  the  Treasury,  the  venue  is  properly  laid 
in  the  county  in  which  the  accused  was  Collector.     Oibba  v.  State,  72. 

3.  Offense  of  omission.    This  offense  is  one  of  the  will,  to  be  ascertained 

from  passive  conduct  in  failing  to  take  or  send  the  money  to  the 
Treasury.    lb. 

GAMING. 
A  Prize  Candy  sale  is  gaming.    Eubanks  v.  State,  488. 

GRADE  OF  OFFENSE. 

Determined  by  amount  of  punishment    Bobeson  v.  Staie,  266. 

HORSE  STEALING. 

1.  Verdict.     When  capital.    Under  the  Act  of  17th  May,  1865,  c.  5,  s.  1, 

horse  stealing  is  capital,  in  all  cases  where  the  jury  do  not  commute 
the  punishment ;  and  a  simple  verdict  of  guilty  is  sufficient  for  the 
infliction  of  the  death  penalty.     Tamer  y.  State,  452. 

2.  Act  of  1865,  c.  5.  Repeals  Code  4686.  The  first  section  of  the  Act  of  17th 

May,  1865,  c.  5,  making  horae  stealing  capital,  is  a  repeal  by  impli- 
cation, of  the  Code,  4686,  as  to  all  offenses  committed  since  its  pass- 
age. The  effect  of  the  4th  section  is  only  to  prevent  the  Act  from 
operating  as  a  statutory  pardon  of  offenses  committed  before  the  Act. 
Wilcox  v.  StaU,  110. 

3.  Infamy,    The  crime  of  horse  stealing  is  not  one  of  those  to  which  in- 

famy and  its  disqualifications  are  attached  by  the  Code,  5226,  5227. 
lb. 

HOUSE  BREAKING. 

Aet  of  1865,  e.  5,  s.  2.  House  breaking,  under  the  Act  of  May  17,  1865, 
c.  5,  8.  2,  means  breaking  into  a  mansion  house.  Malhis  v.  State,  127. 

See  Cbimenal  Law,  Indictment,  31.  State  v.  Williamson,  483. 
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1.  How  signed  by  Attorney  OeneraL    The  oflScial  signature  of  the  District 

Attorney  General,  to  an  indorsement  on  an  indictment  directing  what 
witnesses  shall  he  summoned,  does  not  cure  the  want  of  a  signature 
to  the  indictment  itself.     State  y.  LockeU,  274. 

2.  Attorney  Oenercdy  pro  tern.    The  fact  that  an  indictment  is  signed  hy 

an  Attorney  General,  pro  tern,  whose  appointment  is  not  shown  by 
the  record,  is  not  material  after  a  verdict  on  a  plea  of  not  guilty: 
Code,  5242.     Vineeni  v.  Stale,  120. 

3.  Entry  of  finding  and  return.    The  entry  of  record  of  the  return  of  the 

indictment  into  court  is  sufficient,  without  showing  that  it  was  into 
open  court.     Maples  v.  StatCf  408. 

4.  Shoidd  stale  the  aetiuU  offense.    The  practice  of  sending  hills  in  all  cases 

of  homicide,  for  murder  in  the  first  degree,  reprehended  by  the  Court. 
Anderson  v.  State,  86. 

5.  Grand  Jury.    Power  to  send  for  witnesses.    The  Act  of  1869-70,  c.  51, 

s.  1 ,  allowing  grand  jurors  to  send  for  witnesses  in  cases  of  lewdness, 
does  not  extend  to  ofienses  under  the  subsequent  Act  of  1870,  c.  39. 
Bobeson  v.  Stats,  266. 

6.  Grand  Jury.     Caption  of  indictment.    If  the  facts  necessary  to  show  the 

proper  organization  of  a  grand  jury,  appear,  either  in  the  face  of  the 
indictment,  or  in  the  caption  of  the  record  of  the  court,  it  is  sufficient 
on  motion  to  quash  or  reasons  filed  in  arrest  of  judgment  McBean 
V.  StaU,  20. 

7.  Oath  of  Grand  Jury.    It  is  sufficient  in  an  indictment,  after  showing 

that  the  Grand  Jury  was  sworn,  to  aver  that  the  Grand  Jurors,  &c, 
do  present  and  say,"  without  the  words  "upon  their  oaths  aforesaid.'' 
lb. 

8.  Attempt  to  poison.    A  charge  of  an  '^attempt  to  give  and  administer 

poison,  by  purchasing  it  and  placing  it  in  the  hands  of  the  defend- 
ant's minor  son,  advising  and  directing  him  to  administer  it,*'  is  suf- 
ficient in  an  indictment  for  an  attempt  to  administer  poison,  under 
the  Code,  4626.     Collins  v.  State,  14. 

9.  Same.    AssauU,    It  is  not  necessary  to  charge  an  assault  in  an  indict- 

ment for  an  attempt  to  poison.    lb. 

10.  Ukgible  or  doubtful  writing.    The  court,  when  a  word  in  an  indictment 

is  equivocal,  as  if  it  be  doubtful  whether  it  be  impanelled  or  im- 
pounded, will  read  it  to  make  sense  rather  than  nonsense.  Williams 
V.  StaU,  376. 

11.  Impounded  for  impanelled.    The  substitution  of  the  word  impounded 

for  impanelled,  in  the  caption  of  an  indictment,  would  not  be  error 
for  which  a  court  would  reverse.     lb. 
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12.  Same.  UnlawfuUy,  not  neeettary  in  murder.  The  word  "unlawfully" 
is  not  necessarj  to  describe  the  offense  of  murder  in  the  first  degree. 
Riddle  y.  Stale,  401. 

13.  Presentment.    Musi  state  facts j  not  eondtisions  of  law.    A  presentment 

charging  that  the  defendant  did  wilfully,  <&c.,  assume  to  be  a  Justice 
of  the  Peace,  and  did  take  upon  himself  to  act  as  such,  not  being  a 
**legal  qualified"  Justice  of  the  Peace,  without  showing  wherein  his 
want  of  legal  qualification  consists,  is  bad.    Daniel  v.  State,  257. 

14.  Affray.    Public  pUice.    An  indictment  for  an  affray  charging  a  fighting 

in  a  public  place,  is  good  without  further  description  of  the  place. 
Wilson  V.  State,  278. 

15.  Malicious  Threats.    Under  the  Code,  4633,  an  indictment  is  sufficient 

which  charges  that  the  defendant  did  maliciously  threaten  O.  G.  M. 
B.  that  he  should  suffer  the  consequences,  (meaning  that  he  would 
kill  him,  or  do  him  some  great  bodily  harm,  then  and  there  pursuing 
him  with  a  pistol,)  unless  the  said  O.  G.  M.  B ,  against  his  will, 
should  leave  Smith's  X  Roads,  with  intent,  <&c.  State  v.  Morgan,  262. 

16.  Averment  ofmaiice.    The  fact  that  an  animal  killed  is  described  as  the 

property  of  the  general  owner,  does  not  restrict  the  pr(X)f  of  malice, 
to  malice  against  him,  but  will  admit  the  proof  that  the  malice  was 
at  the  special  owner.    Stogie  v.  State,  457. 

17.  Perjury.    An  indictment  for  perjury  must  contain  either  an  averment 

that  the  matter  sworn  to  is  material,  or  must  show  it  by  averment  of 
the  necessary  facts.  The  statement  of  those  facts,  as  part  of  the  mat- 
ter sworn  to  by  the  defendant,  is  not  sufficient.    State  v.  Bowlus,  29. 

18.  SamA.    Assignment  on  affidavit  for  cUtachment.     In  an  assignment  of  per- 

jury on  an  affidavit  for  an  ancillary  attachment,  there  must  be  the 
averment  of  materiality,  or  an  averment  of  the  existence  of  a  suit  to 
which  the  attachment  sought  was  to  be  ancillary.  It  seems  that  if 
the  attachment  upon  the  allegations  of  the  indictment  would  be 

wholly  void,  the  assignment  of  perjury  in  the  oath  to  obtain  it,  is 
bad.    lb. 

19.  Alternative  averments.     An  indictment  or  presentment,  under  the  act 

of  1870,  c.  39,  for  cohabitation  of  a  white  person  with  a  negro, 
charging  in  the  alternative,  that  J.  R.  was  a  negro,  mulatto,  or  per- 
son of  mixed  blood,  to  the  third  generation  inclusive,"  is  bad. 
Robeson  v.  The  StaU,  266. 

20.  Averment  in  the  di^unctive,  bad.     A  charge  that  the  defendant  ''did 

carry  a  belt,  or  pocket  pistol,  or  revolver,"  is  bad  for  uncertainty. 
The  State  v.  Oreen,  131. 

21.  Joinder  of  offenses.    An  indictment  for  mayhem  may  charge  in  tlie 

same  count  that  the  defendant  did  "slit,  cut  off  and  bite  off  the  ear," 
&C.    Stale  V.  Alley,  8. 
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22.  Joinder  oj  offenders  and  offenses.    An  indictment  against  two  persons 

for  assaalt  and  batterj  upon  three  persons,  is  good.  Fowler  v.  I%« 
Staiey  154. 

23.  Duplicity.    An  indictment  for  horse  stealing  which  charges  in  the 

same  count  that  the  defendant  did  take  and  steed  one  mole,  &c.,  is  not 
double ;  the  statute  making  it  indictable  to  "take  or  steal."  WHeoz 
V.  StaU,  110. 

24.  Selling  liquor  at  elections.    Duplicity,    An  indictment  or  presentment 

is  not  double,  which  charges  that  the  defendant  'Mid,  on  election 
day,  sell,  give,  vend  and  retail,  spirituous,  vinous  and  fermented 
liquors,  to  T.  W.,  near  the  election  ground,"    State  v.  Irvine,  155. 

25.  Same,    Such  presentment  is  good,  without  charging  that  an  election 

was  held.  The  charge  that  it  was  on  election  day  sufficiently  charges 
that  the  election  was  held.    lb, 

26.  Ilape.     Averment  of  sex.    An  indictment  for  rape  need  not  state  by 

express  averment  that  the  person  injured  was  a  female.  The  femi- 
nine pronoun  "her,"  sufficiently  indicates  the  sex.    Hill  v.  Stale,  317. 

27.  Same.    Averment  of  age.    An  indictment  for  rape  need  not  state  that 

the  party  injured  was  over  the  age  of  ten  years.    Ih, 

28.  Description,     Color  and  sei.    If  the  indictment  describe  the  animal 

stolen,  by  color  and  sex,  the  color  and  sex  must  be  proved  as  laid, 
but  such  description  is  unnecessary.     Turner  v.  State,  452. 

29.  Same,     Color.    Proof  of.     Where  the  indictment  described  the  animal 

as  a  bay,  proof  that  the  animal  was  a  bay  or  red  sorrel,  was  held 
sufficient  to  support  a  verdict  of  guilty.    lb. 

30.  Aveiment  of  time.    The  Ck)de,  5124,  does  not  dispense  with  the  state- 

ment of  time  in  an  Indictment ;  it  only  allows  a  more  general  state- 
ment.   King  v.  Staie,  148.    See  State  v.  Donaldson^  48. 

31.  Same,    Where  the  indictment,  found  in  July,  charged  the  oflense  as 

committed  on  the day  of  April,  of  the  same  year,  it  was  held 

good :    State  v.  WiUsy  148,  note, 

32.  House  breaking.    An  indictment  for  house  breaking  with  intent  to 

commit  a  felony,  must  set  out  and  deiine  the  felony  intended  to  be 
committed.     State  v.  Williamson,  483. 

33.  What  must  be  set  out    It  is  not  necessary,  in  an  indictment  for  pro- 

fanity and  blasphemy,  to  set  out  the  whole  conversation  in  which 
the  offensive  words  occurred.    State  v.  Steele,  135. 

M,  Hepetition  of  defendants^  names.  An  indictment,  after  charging  the 
several  defendants  by  name,  with  an  assault  and  battery  on  the 
prosecutor,  proceeded,   "they  the  said,"   (omitting  to  repeat  their 
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names)  "then  and  there  having  in  their  poaaeasion  certain  pistols"  &c.f 
with  intent  to  intimidate^  <S^  Held  that  the  omission  to  repeat  the 
names  was  not  material^  and  that  the  indictment  sufficiently  charged 
a  felony  under  the  Code,  4628.    State  v.  Brown,  1. 

85.  Larceny,  Allegation  of  value,  GeneraL  In  an  indictment  for  larceny, 
a  charge  of  stealing  two  hams,  two  shoulders  and  eight  jowls,  weigh- 
ing one  hundred  pounds,  of  the  value  of  fifteen  dollars,  was  held 
sufficient,  the  verdict  being  generaL     Taylor  v.  State,  460. 

36.  Larceny.     Value  (f  Notes,    Proof  of    If  it  be  necessary  to  prove  that 

United  States  treasury  notes  stolen  have  value,  it  is  sufficient  proof  of 
value,  that  the  defendant  declared  that  he  had  spent  them.  Vincent 
y.  State,  120. 

37.  Description  of  U,  S,  notes,  <fec.    In  an  indictment  for  larceny,  the  de- 

scription of  the  articles  stolen,  as  ''One  five  and  one  two  dollar 
greenback  bill,  United  States  currency.  National  Bank  bills  and 
money,"  is  bad.    Lewis  v.  Stale,  333. 

38.  Bobbei-y  inclvdes  larceny.    A  party  indicted  for  robbery,  may  be  found 

guilty  of  simple  larceny.     Tucker  v.  State,  484. 

39.  Feloniously.    Equivalent  words,    A  charge  in  an  indictment,  that  the 

act  was  done  "with  intent  to  commit  felony,"  is  equivalent  to  a 
charge  that  it  was  done  "feloniously."    Dillard  v.  State,  260. 

40.  Same,    Assault  to  commit  rape.    An  indictment  for  assault,  with  in- 

tent to  ravish,  which  charges  the  assault  to  have  been  made  with 
intent  to  commit  a  felony,  instead  of  charging  that  the  defendant 
feloniously  made  an  assault,  is  good.    lb, 

41.  Technical  words.     Feloniously,    An  indictment  for  murder  is  good 

without  the  use  of  the  words  feloniously  or  unlawfully.  Riddle  v. 
StaU,  401;   WiUiarm  v.  Stats,  376. 

42.  Assault  to  Ravish,    Feloniously,    In  an  indictment  for  an  assault  with 

intent  to  ravish,  it  is  not  necessary  to  charge  that  the  assault  was 
feloniouHly  made.    Jor^es  v.  Stale,  445. 

43.  For  murder,  need  not  describe  wound  or  weapon.    An  indictment  for 

murder,  which  does  not  specify  the  weapon  used,  or  describe  the 
wound  inflicted,  is  good.     Alexander  v.  State,  475. 

44.  Murder  in  first  degree.    An  indictment  for  murder  in  the  first  degree 

ne<^  not  use  the  words  *'murder  in  the  first  degree."  If  it  use  the 
descriptive  words  essential  to  the  offense,  it  is  good.  Williams  v. 
StaU,  37. 

45.  Form  of.    Form  of  indictment  held  sufficient.    lb. 

46.  CohabUatum  need  not  be  charged  to  be  knowingly.    The  act  of  1870,  c. 

39,  8.  1,  prohibits  the  intermarriage,  &c,,  of  whites  and  negroes. 
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The  2d  aection  declares,  that  "knowmgly"  to  violate  these  provisions, 
is  felony.  Held  that  an  indictment  need  not  charge  the  act  to  be 
"knowingly"  done.    Bobeson  v.  State,  266. 

47.  Disturbing  public  tconhip.    A  presentment  for  disturbing  public  wor- 

ship, which  does  not  charge  the  acts  committed,  to  have  been  '*wil- 
fiilly"  done,  is  bad.    State  v.  Tovmsell,  6. 

48.  Same.    An  indictment  or  presentment  under  the  Code,  4853,  for  di-*- 

turbing  public  worship,  need  not  aver  that  the  act  was  done  "a/  or 
near^^  the  place  of  worship.     Warren  v.  Slate,  269. 

49.  Conclusion  contra  pacem.    The  constitutional  provision,  Art.  6,  s.  12, 

that  indictments  shall  conclude,  "against  the  peace  and  dignity  of 
the  State,"  is  imperative,  and  makes  tho»e  words  essential  to  the 
validity  of  an  indictment.     Rice  v.  State,  215. 

50*  Same,  Not  required  in  each  count.  It  is  not  necessary  that  each  count 
of  an  indictment  have  this  formal  conclusion ;  if  the  whole  so  con- 
clude, it  is  sufficient.    lb. 

INSANITY. 

1.  Opinions    of    unprofessional  witnesses.       In    criminal    cases    unpro- 

fessional witnesses  may  be  asked,  after  giving  the  circumstances 
and  conduct  of  the  party,  to  state  their  opinion  as  to  his  canity;  and 
the  exclusion  of  such  evidence  offered  by  a  defendant,  is  error.  Dove 
V.  State,  348. 

2.  Practice.      Hypothetical    case.      When    to    he    mihmiited.     It   is  not 

error  for  the  court,  on  a  trial  for  murder,  where  iiwanity  is  set  up  aa 
a  defense,  to  require  the  defendant  to  submit  his  hypothetical  case 
to  his  professional  witnesses,  before  the  rebutting  evidence  of  the 
State  is  heard  on  the  question  of  insanity.  If  evidence  materially 
varying  the  hypothetical  (»se,  is  afterwards  introduced,  the  defend- 
dant  must  ask  leave  to  re-examine  as  to  the  new  matter.  Dove  y. 
State,  348. 

3.  Error.    Must  be  material.    If  the  new  proof  does  not  make  any  change 

in  the  hypothetical  case  submitted,  the  defendant  would  not  be  in- 
jured by  the  refusal.    lb. 

4.  Quantum    of  proof     Doubts.      A  charge    that    "the   proof    of    in- 

sanity must  be  as  clear  and  satisfactory,  in  order  to  acquit,  as  the 
proof  of  the  crime  ought  to  be  to  find  a  sane  man  guilty;"  or  to 
charge  that  if  the  jury  have  a  reasonable  doubt  as  to  the  the  insani- 
ty of  defendant,  they  ought  to  convict,  is  error.    lb. 

5.  Same  Quantum  of  capacity.    No  person  can  be  guilty  of  murder  who 

has  not  sufficient  discernment  to  distinguish  between  good  and  evil, 
and  who  has  no  consciousness  of  doing  wrong  in  the  aci  he  is  com- 
mitting,   lb. 
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6.  Question  of  insanity  need  not  be  left  to  jury  where  there  is  no  proof. 
Hendie  v.  State,  202. 

INTOXICATION. 

See  CRiMiKAii  Law,  Dbunkenness.    Henslie  v.  State,  202. 

JURY. 

Grand,    See  Cr.  Law,  Indictment,  5, 6,  7. 

Petit.  Challenge.  See  Criminal  Pbactice,  Link  v.  State,  252. 
Constitutional  Law,  10,  GM8  v.  State,  72.  Error,  Riddle  v. 
State,  401. 

KILLING  A  HORSE. 

Malice  at  special  owner.  Killing  a  horse,  with  malice  at  the  bailee  of  the 
animal,  constitutes  the  offense  described  in  the  Code,  4657,  though 
there  be  no  malice  at  the  general  owner.    Stone  y.  State,  457. 

LARCENY. 

1.  General  Verdict,  A  general  verdict,  in  larceny,  on  an  indictment  charg- 

ing the  stealing  of  arlicles  of  more  than  ten  dollars  in  value,  is  a  ver- 
dict of  grand  larceny.     Taylor  v.  State,  460. 

2.  Grade  of  offense  determined  by  term  of  imprisonment.    Itobeson  v. 

State,  266. 

3.  Beeent  poeseas'on.    It  is  error  to  charge  the  jury,  that  'recent  possession 

of  property  proved  to  have  been  stolen,  unexplained,  and  in  the  ab- 
sence of  previous  good  character,  is  plenary  proof  of  guilt,  and  the 
jury  can  have  no  reasonable  doubt.*     Wilcox  v.  State,  110. 

4.  Possession  obtained  by  fraud     Obtaining  property  by  a  fraudulent  de- 

vice, as  "the  live  cent  trick,"  is  larceny.  Defrese  v.  State,  53. 

6.  Bailment  or  agency.  The  Code,  4679,  which  makes  it  larceny  to  use 
any  bailment  or  agency  merely  as  the  means  of  procuring  possession 
of  property,  with  an  intent  at  the  time  to  make  a  fraudulent  appro- 
priation thereof,  is  only  a  return  to  the  principles  of  the  common 
law.    I  b. 

MANSLAUGHTER. 

Doubt  as  to  irUent.  In  a  conviction  for  voluntary  manslaughter, 
where  the  facts  set  out  in  the  bill  of  exceptions  left  it  doubtful 
whether  the  act  from  which  the  death  resulted  was  accidenial  or  de- 
signed, the  conviction  was  held  bad.    Andei-son  v.  State,  86. 

MURDER. 

1.  Provocation.  Words  or  conduct  calculated  to  induce  the  belief  that 
the  deceased  intended  to  provoke  a  difficulty,  are  not  such  provoca- 
tions as  will  reduce  a  killing  from  murder  in  the  second  degree  to 
manslaughter.     Williams  v.  State,  376. 
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2.  Self-defense.    To  excuse  a  killing  on  the  ground  of  aelf  defense,  the 

danger  to  the  defendant  must  be  real,  or  honestlj  believed  to  be  so, 
on  sufficient  grounds.     Williams  v.  States  376. 

3.  Same.    Pajst  threats  or  conduct  of  the  deceased,  how  violent  soever, 

will  not  excuse  a  homicide  without  sufficient  present  demonstration 
to  authorize  the  belief  that  the  deadly  purpose  then  exists,  and  the 
fear  that  it  will  be  then  executed.  The  danger  must  be  present,  ap- 
parent and  imminent,  and  the  killing  must  be  done  under  a  well- 
founded  belief  that  it  is  absolutely  necessary  for  the  defendant  to 
kill  at  that  moment,  to  save  himself  from  a  great  or  like  injury,  lb. 

See  CRiMiNAii  Law,  Indictmext,  4, 12,  41, 43,  44,  45. 

PLEADING. 

Under  the  Act  of  1860,  c.  102,  allowing  double  pleading  in  criminal  canes, 
the  several  pleas  must  be  put  in.  so  as  to  be  tried  at  the  same  lime. 
Crippen  v.  Siate,  25. 

POISON. 

Proof  of.  On  a  trial  for  poisoning,  proof  that  the  party  ir\jured  was 
poisoned  with  a  drug  named,  is  sufficient  to  show  that  the  drug  uaed 
was  poison.    Maples  v.  Staiey  408. 

Attempt  to.    See  Cbimikal  Law,  Assault.    Collins  v.  SuUe^  14. 

PRACTICE. 

1.  Motion  to  quash.     A  motion  to  quash,  if  available,  on  error,  most  be 

upon  specific  grounds,  stated  of  record.    Hendie  v.  Sfalej  202. 

2.  Prisoner  may  argue  cause,  but  can  not  give  evidence.    See  Constttc- 

TiONAL  Law.     Wilson  v.  SiaUf  232. 

3.  Production  of  papers  in  evidence.    Money  orders,  alleged  to  have  been 

stolen,  if  in  court,  must,  on  demand  of  the  prisoner,  be  submitted  to 
the  jury.    Bice  v.  SUfie^  215. 

4.  Trial  tnlhout  plea.    New  trial.    Where  there  is  a  trial  without  a  plea 

of  not  guilty,  the  court  may,  on  the  motion  of  the  prisoner  to  arrest 
the  judgment,  set  aside  the  verdict  and  order  a  new  trial.  Link  v. 
SuUCy  252. 

5.  Former  conviction.    In  such  case,  the  record  will  not  support  a  plea  of 

former  conviction.    lb, 

6.  Prisoner  standing  mutCy  entitled  to  panel  and  challenges.    Where,  in  such 

case,  the  facts  were  submitted  to  the  court  and  determined  not  to  sup- 
port the  plea,  and  the  prisoner  being  ordered  to  plead  over,  on  his 
arraignment  stood  mute,  and  the  court  ordered  the  plea  of  not  guilty 
to  be  entered:  held  that  the  prisoner  was  entitled  to  the  usual  panel 
and  challenges,  and  the  court  could  not  order  the  traverse  jury  to  be 
sworn  to  try  his  case,  against  the  consent  of  the  prisoner.    lb. 

7.  Waiver,    Replication.    If  a  defendant  in  a  misdemeanor,  go  to  trial, 
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without  a  replication  to  a  plea  of  former  oonviction,  it  is  a  waiver  of 
the  defense.    McBean  y.  StaUf  20. 

8.  Same,    If  a  term  of  court  is  irregalarlj  be^n,  a  prisoner  waives  the 

irregularity  by  going  to  trial  without  taking  the  objection.  Hentlie 
Y,  State,  202, 

9.  Negliffence.    Where  a  plea  of  former  conviction  was  filed  at  one  term, 

and  no  replication  was  filed,  and  the  trial  was  had  at  the  next  term 
on  a  plea  of  not  guilty,  affidavits  of  the  defendant,  and  his  counsel 
who  filed  his  plea,  that  said  counsel  was  engaged  in  another  court 
when  the  trial  began,  and  that  defendant,  with  new  counsel,  had  gone 
into  the  trial  under  the  belief  that  it  was  another  cause  against  the 
same  party,  was  held  to  be  no  ground  for  a  new  trial.  McBean  v. 
StaU,  20. 

10.  Beaaons  in  arrest  of  judgment.  The  proper  practice,  where  a  party 
seeks  to  arrest  a  judgment,  is  to  file  reasons  in  arrest,  pointing  out 
specially  the  alleged  defects  in  the  proceedings.    State  v.  Steele,  135. 

See  Criminal  Law,  Insanity,  2,  3. 

PROFANITY  AND  BLASPHEMY. 

When  public,  indictabU,  Profane  and  blasphemous  language,  in  a  public 
place,  in  the  presence  and  hearing  of  divers  citizens,  is  indictable. 
State  V.  Steele,  135. 

PROSECUTOR. 

1.  Omit&on  to  mark.  What  is.  Where  an  indictment  is  marked  "no 
prosecutor  necessary,"  evidently  because  there  was  a  coroner's  in- 
quest and  verdict ;  held,  that  the  want  of  a  prosecuti^r  was  cured  by 
the  Code,  5242,  though  the  inquest  was  not  sufficient  to  authorize  the 
indictment    Dove  v.  State,  348. 

RECORD. 

1.  Several  indictments  in  same  transcript.    Where  three  indictments  for 

murder  appeared  in  the  transcript,  and  it  did  not  appear  in  any 
manner  on  which  of  them  the  defendant  was  tried,  the  conviction 
was  held  bad.    Anderson  v.  State,  80. 

2.  Same,    There  being  two  indictments  in  the  record,  and  it  not  appear- 

ing which  of  them  the  prisoner  was  tried  upon,  one  being  invalid, 
purporting  to  have  been  found  at  a  time  when  no  court  was  held,  it 
was  held  that  the  conviction  was  upon  the  other.  Viwent  v.  State,  120. 

On  change  of  venue,  see  Criminal  Law,  Venue.  Logston  v.  State, 
414. 

THREATS,  MALICIOUS. 

See  Criminal  Law,  Indictment,  15. 

VENIRE  FACIAS. 
1.  Signed  by  Judge,        A  venire  facias  issued  and  signed  by  the  Judge  of 
the  Criminal  Court  of  Montgomery  county,  under  the  Act  of  July, 
1870,  c  115,  to  create  that  court,  is  good.    Lewis  v.  State,  333. 


734  INDEX — CRIMINAL   LAW. 

VENIRE  FXCIAS— Continued. 

2.  Juralorea*  Notproctw.  A  ventre /ac/a^yuralores  ih  not  proceRB  within 
the  meaning  of  the  Constitution,  Art.  6,  s.  12,  and  maj  be  issued  and 
signed  bj  the  judge,  of  a  court  which  is  authorized  to  appoint  the 
jurors,  and  ^^to  cause  them  to  be  summoned."     WhUe  v.  Stalt^  338< 

3.  Venire*  WaM  of,  not  material.     Coats  of  defective  transcript.     The  omis- 

sion of  the  venire  facias  in  the  transcript  sent  up  to  the  Supreme 
Court,  is  not  error,  and  the  Court  will  proceed  to  Judgment  without 
it.  But  it  is  a  fault  in  the  Clerk  to  omit  it  from  the  transcript,  for 
which  hid  costs  will  be  struck  out.    ^t6^  v.  State^  137. 

VENUE. 

1.  Comiiiiuiian,    Code  5125,  dispensing  with  the   allegation  of  venue, 

is  not  in  violation  of  the  Constitution,  Art.  1,  sec.  9.  State  y. 
(^u/irUmvSf  65. 

2.  Offenses  committed  beyond  the  Stat^.    The  provision  in  the  Code,  4981, 

for  the  punishment  of  offenses  committed  within  five  miles  of  the 
State  line,  on  board  of  vessels  engaged  in  navigating  waters  of 
the  State,  is  unconstitutional.     Craig  v.  Statef  227. 

3.  Time.    Need  not  be  charged.    Time  and  place  of  committing  an  of- 

fense need  not  be  stated  in  an  indictment,  unless  they  are  mate- 
rial ingredients  of  the  offense.    State  v.  Donaidsony  48. 

4.  Indictment  need  not  state.    Venue  need  not  be  averred  in  an  indict- 

ment for  a  capital  offense :  Code,  5125.  It  is  sufficient  if  the 
proof  show  the  offense  to  have  been"  committed  in  the  county. 
WiUiams  v.  StaU,  37. 

5.  Proof  of.    Venue  may  be  proved  by  reasonable  inference  from  facts 

shown.    Maples  v.  State,  408. 

6.  Where  a  new  county  is  created,  all  offenses  previously  committed 

in  the  included  territory,  must  be  tried  in  the  new  county.  State 
V.  Donaldson,  48. 

7.  Venue  may  be  stated  as  in  the  new  county.  lb. 

8.  BiU  of  Exceptions  must  state.    The  Code,  sec.  5242,  sul>«ec  9,  caring 

the  omission  of  venue  in  a  Bill  of  Exceptions,  is  not  valid. 
Mayes  v.  State,  430.  Alexander  v.  State,  475. 

9.  Change  of.    Order  for.     On  the  entry  of  the  order  changing  the 

venue  in  a  criminal  case,  the  jurisdiction  of  the  court  to  which 
the  venue  is  changed  attaches,  subject  to  the  right  of  the  court 
making  the  order,  to  vacate  it  during  the  term  at  which  it  is 
made.  The  filing  of  the  transcript  is  matter  of  evidence.  Logslon 
V.  State,  414. 

10.  Same.    Filing    Transcript.    If  a  transcript  is  filed  with   the  indict- 
ment, sufficient  to  show  the  jurisdiction  of  the  court  to  proceed. 
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the  trial  may,  in  the  absence  of  objection  go  on,  and  any  defi- 
ciencies in  the  tranecript  may  be  afterwards  supplied  by  certio' 
fori.    lb. 

See  OibhB  y.  State,  72. 

VERDICT. 

1.  Effect  of,   in  Supreme  Court.    Where    the  questions   involved    in    a 

trial  below  are  mainly  dependent  on  the  credit  of  witnesses,  much 
weight  is  to  be  given  in  the  revising  court  to  the  action  of  the 
court  and  jury.     Jones  v.  Stale,  445. 

2.  Same.    Court  to  reverse  must  see  that  there  is  error.     Hiil  v.  State, 

317. 

3.  JWer  of  Court  to  enter.     A  Circuit  Judge,   having   erroneously  di- 

rected a  jury  that  their  verdict  fixing  a  term  of  imprisonment  at 
two  years  and  six  months,  was  bad,  sent  them  out,  when  they 
fixed  the  term  at  three  years.  Discovering  his  error,  he  entered  the 
verdict  for  the  term  which  the  jury  first  returned,  and  pronounced 
judgment.    Held  good.    Henslie  v.  State,  202. 

4.  Several  counts.    A  general  verdict  on  an  indictment  containing  several 

counts,  will  be  referred  to  the  count  which  will  sustain  the  con- 
viction.    Taylor  v.  Stale,  460. 

5.  On  good  and  had  counts.    Where  there  are  good  and  bad  counts  in 

an  indictment,  upon  a  general  verdict  of  guilty,  the  Court  will 
presume  that  the  finding  is  responsive  to  the  good  and  not  the 
bad  counts.    Eice  v.  State,  215. 

6.  Same.    Where  the  proof  is  set  out,   and  relates   to  the  bad   count 

only,  the  judgment  should  be  arrested.  Where  it  relates  equally 
or  properly  to  both,  the  verdict  and  judgment  will  be  good.    lb. 

WAIVER. 

See  Cbiminal  Practice,  7.    Dove  v.  State,  348;  McBean  y.  State, 
20.    Courts,  2.    Henslie  v.  State,  202.    Courts,  Special,  3. 
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DECREE. 

See  Chancery  PRAcrriCB.    Saunders  v.  Greffonff  667. 

DEVASTAVIT. 

See  Administrateon. 

DISTRIBUTEE. 

May  aid  in  setting  up  sale  to  establish  conversian.  Where  a  bill  is  pend- 
ing hj  a  purchaser  of  land  to  enforce  his  contract,  an  agreement 
hy  a  distributee  of  the  estate  of  the  vendor  to  furnish  a  deposit 
to  prevent  the  dismissal  of  the  bill,  is  not  fraudulent  on  account 
of  his  relation  to  the  estate,  but  his  interest  being  to  set  up  the 
sale  and  conyersion,  he  might  well  aid  the  suit.  The  withdraw- 
al of  the  distributee  from  such  combination  would  form  a  valid 
consideration  for  a  compromise  with  the  heir.  lUynolds  v.  Bran- 
donj  593. 

See  Li»ATEE.    Payment,  Stewart  v.  Qlenn^  581. 

DISTURBING  PUBLIC  WORSHIP. 

See  Criminal  Law,  Indictment,  47,  48.  Stale  v.  TovmaeU^  6.  War* 
ren  v.  StaU^  269. 

DOUBT. 

1.  In  misdemeanor.  Reasonable  doubt  applies  to  misdemeanors,  as  well 
as  felonies.    Purkey  v.  State^  26. 

2.  Defined.    Ih. 

See  Error.    Criminal  Law,  Insanity,  4 

DRUNKENNESS 

1.  Indictable.    See  Criminal  Law.    State  v.  Smithy  465. 

2.  No  excuse  for  crime.    HensHe  v.  Staiey  202. 

ELECTION  GROUND, 

Selling  liquor  near.     See  Criminal  Law.      Manis  v.  State,  315. 
State  V.  Irvine,   155. 

EMBEZZLE>IENT. 

Failure  to  pay  is.     See  Criminal   Law.     Cameron  v.  State,  78. 
Venue  in.    OiBs  v.  Stale,  72. 
Character  of  offense.    lb, 

ERROR. 

1.  Failure  to  charge.  Bequest,  A  charge  not  asked  for  in  a  capital 
case,  need  not  be  given.     WiUiams  v.  State,  376. 

2*  Not  presumed.  In  the  absence  of  a  bill  of  exceptions,  it  will  be  pre* 
sumed  that  there  was  full  proof  to  justify  a  conviction.  Sibie  v. 
Staie,  137. 

3.  Must  appear.  To  obtain  a  reversal  in  a  court  of  errors,  error  must  be 
affirmatively  shown.     Turner  v.  State,  452;  HUl  v.  State,  317. 
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4.  Charge  of  Court,    Instructions  as  to  evidmce.    It  is  error  for  the  Court 

to  charge  the  jury  that  **when  there  is  conflicting  testimony  it  is  for 
you  to  determine,  under  your  oath,  who,  and  what  testimony,  you 
will  believe,"  without  more.  He  must  instruct  them  as  to  the  rules 
by  which  testimony  is  to  be  weighed.     Wilcox  v.  State,  110. 

5.  Same.    Error ,  to  misapply  presumption.     In  a  case  where  it  is  doubtful 

on  the  proof  whether  the  act  of  the  defendant  from  which  the  death 
happened  was  not  accidental,  it  is  held  error  in  the  Court  to  charge, 
that  if  a  party  use  a  deadly  weapon  and  kill,  he  is  presumed  to  have 
intended  to  take  life.    Anderson  r.  Siate,  86. 

6.  Same.    Doubts.    A  charge  in  a  misdemeanor  case,  that  the  State  need 

not  show  the  parties  guilty  beyond  a  reasonable  doulft,  but  that  the 
proof  must  show  the  guilt  of  the  defendants  to  their  ^'reasonable 
satisfaction,"  that  their  best  judgments  must  be  that  the  defendants 
are  guilty,  so  that  the  mind  may  rest  easy,  in  the  conclusion  of  guilt, 
is  not  error.    Purkey  v.  StatCj  26. 

7.  In  charge.    PleOy  for  defeiise.    It  is  not  error  for  the  court,  in  his 

charge,  to  speak  of  the  defense  of  insanity  set  up,  as  a  plea  of  in- 
sanity put  in.    Dove  y.  State,  318. 

8.  Same.    As  to  matter  not  controverted.    In  a  case  where  the  killing  is 

proved  beyond  question,  for  the  judge  to  charge  the  jury  that  the 
plea  of  insanity  put  in,  (the  defense  of  insanity,)  was  an  admission 
of  the  killing,  is  not  error.    lb. 

9.  Should  apply  the  law  to  the  facts.    It  is  the  duty  of  the  Circuit  Judge 

to  apply  the  law  to  the  facts  of  the*case,  so  as  to  facilitate  the  inves- 
tigation of  the  case  by  the  jury.     Anderson  v.  State,  86. 

10*  Charge  not  required  on  maUers  not.  involved.  On  an  indictment  for  mur- 
der in  the  second  degree,  and  a  conviction  for  murder  in  the  second 
degree,  a  failure  to  charge  upon  the  law  df  involuntary  manslaughter 
will  not  be  considered  error,  unless  the  facts  show  that  such  a  charge 
would  have  been  pertinent  to  the  case.     Williams  v.  State,  376. 

11.  On  questions  not  pertinent  to  proofs.    Where  the  charge  is  grand  lar- 

ceny, and  there  is  no  proof  of  a  larceny  of  less  than  $10,  but  the 
whole  proof  relates  to  a  larger  value,  it  is  not  necessary  for  the  court 
below  to  charge  upon  the  discretionary  power  of  the  jury  to  fix  a 
punishment  in  the  county  jail.     Taylor  v.  State,  460. 

12.  On  hypothetical  case.    An  error  in  the  charge  of  the  court  below,  which 

has  no  application  to  the  facts  proved,  is  not  a  ground  of  reversal, 
Wilson  V.  StaU,  278. 

13.  A  charge  right  as  applied  to  the  evidence  in  the  cause,  but  erroneous 

in  the  abstract,  is  not  a  ground  of  reversal.    Hulme  v.  Brown,  679. 

°14.  On  point  not  raited  by  pxiof.    In  the  alisenoe  of  proof  of  mania,  it  ia 
47 
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held  not  to  be  error  to  charge  that  it  makes  no  difiTerence  as  to  the 
prisoner's  guilt,  what  sort  of  an  impulse  controlled  him,  nor  how 
strong  that  impulse  waR,  nor  what  produced  it.    Hendie  v.  State,  202. 

15.  Receiving  Stolen  Qoods,    Intent,    A  charge  that,  if  the  prisoner  re- 

ceived the  property,  knowing  it  to  be  stolen,  he  was  guilty  of  a 
crime,  is  erroneous,  unless  it  further  state  th&t  he  must  have  fraudu- 
lently intended  to  deprive  the  owner  thereof.    Rice  v,  StaUf  215. 

16.  Desicnption  of  matter  read.    It  is  not  a  ground  of  exception  to  the 

charge  of  the  Circuit  Judge, that  the  bill  of  exceptions  shows  that  he 
read  certain  sections  of  the  Code,  d&iignatcd  by  their  numbers,  with- 
out setting  out  the  sections  at  large  in  ihe  bill  of  exceptions.  Logs- 
ton  V.  StatCf  414. 

17.  Reference  to  Statute,    If  the  bill  of  exceptions  show  that  the  judge 

read  "the  Act  on  which  the  indictment  was  founded,"  without  fur- 
ther description,  it  is  sufficient  without  setting  it  out  in  words. 
Turner  v.  State,  452. 

18.  Effect  of  Verdict,    After  verdict  in  a  case  of  felony,  the  court  muMt 

see  that  the  verdict  is  erroneous,  before  they  will  reverse  on  the 
facts.  Hill  V.  StatCj  317.  Especially  where  it  is  on  conflict  of  proof. 
Jones  V.  StalCf  445. 

19.  Erroneous  Judgment,     Misdemeanor,    If  the  court  below  pronounce 

an  erroneous  judgment,  this  court  will  enter  the  proper  judgment; 
as  where  the  court  below  improperly  arrest  the  judgment  on  a  con- 
viction for  misdemeanor,  this  court  will  pronounce  sentence.  State 
V.  SteeUj  136. 

20.  Judgment  of  the  Supreme  Court,    It  seems  that  if  the  court  below  pro- 

nounce an  erroneous  judgment  on  a  verdict,  this  court  can  pronounce 
the  proper  judgment.     Wilcox  v.  State,  110. 

21.  Same.    If  the  prisoner  had  been  sentenced  for  the  three  years'  term, 

when  the  term  should  have  been  two  and  a  half  years,  it  would  have 
been  error,  for  which  the  judgment  should  have  been  reversed  or  the 
judgment  corrected  by  this  court.    Henslie  v.  State,  202. 

22.  New  Trial,    Juror  Disqualified.    Affidavits,     The  Circuit  Court  refused 

a  new  trial  upon  affidavits  showing  that  a  juror  made  statements 
before  the  trial  showing  that  he  liad  formed  and  expressed  an  opin- 
ion, and  was  otherwise  prejudiced  against  the  prisoner,  though  it 
was  not  shown  upon  what  ground  the  opinion  waA  based ;  nor  was  it 
shown  what  he  stated  on  his  examination  as  a  juror,  no  evidence  be- 
ing introduced  on  the  part  of  the  State  to  explain  the  facts ;  held, 
error.    RiddU  v.  State,  401. 

23.  Same.     Want  of  Diligence,    A  new  trial  will  not  be  granted,  to  enable 

a  defendant  to  procure  evidence  of  which  he  was  cognizant  before 
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the  trial,  where  he  has  made  no  effort  to  procure  a  continuance  that 
he  might  ohtain  the  testimony.     Vineent  v.  SuUej  120. 

24.  Same.  Error  in  admUtiTig^  must  appear.  The  exclusion  or  admianion 
of  a  witness  as  incompetent  heing  a  matter  for  the  court,  this  court 
would  not  reverse,  where,  upon  the  whole  case,  they  were  satisfied 
that  the  witness  was  competent,  though  there  was  no  direct  evidence 
on  that  point.    JDove  v.  Stale,  348. 

See  Chancery  Practice,  7.  CRmiNAL  Law,  Insanity,  3 ;  Dove 
V. /Stote,  348.  Criminai.  Law,  Practice,  1.  Criminai^  Law, 
Verdict.  Evidence,  2,  3. 

EQUITABLE  ASSETS. 

See  Administration. 

EQUITABLE  SET-OFF. 
See  Set-off. 

ESCHEAT. 

Act  of  1850,  c.  54,  valid.  The  lands  of  an  unnaturalized  resident,  which 
were  sued  for  by  the  State  as  escheated,  and  the  suit  dismiHsed  under 
the  third  section  of  the  act  of  1850,  c.  54,  by  virtue  of  that  act  vested 
in  the  widow  of  such  resident.     Oarretson  v.  Brien,  534. 

EVIDENCE. 

1.  AdmimffM  or  Dedaratuma.    The  declarations  or  admissions  of  a  co- 

defendant  or  third  person,  in  regard  to  the  commission  of  an  oflenRc, 
when  made  after  the  offense  is  committed,  are  not  admissible  as  evi- 
dence for  a  defendant.    Sible  v.  StaiCf  137. 

2.  Admission  without  exceptiony  not  error.    The  admisdion  of  illegal  evl> 

dence  without  exception  at  the  time,  it  being  subsequently  excepted 
to  and  excluded,  is  not  error.    Preswood  v.  Stale,  468. 

3.  Error.    Exception  must  be  taken  below.    The  action  of  the  court  in  the 

admission  or  rejection  of  evidence,  not  excepted  to,  can  not  be  made 
a  ground  of  reversal.  Where  the  record  shows  that  the  court, 
among  other  things  not  excepted  to,  charged,  <&c,  it  will  be  presumed 
that  any  material  point  not  shown  in  the  charge  was  given  among 
the  matters  not  excepted  to.     WiUiams  v.  State,  376. 

4.  Witness.    Age  and  capacity.    A  witness  of  tender  years  being  asked  if 

he  knew  what  would  become  of  him  if  he  swore  a  lie,  answered, 
^Hhat  the  bad  man  would  get  him."  Held:  That  m  view  of  his  in- 
telligence, as  shown  by  his  evidence  in  chief,  he  was  properly  admit- 
ted as  a  witness.    Logston  v.  Stale,  414. 

5.  Same.     Want  of  understanding.    An  illiterate  colored  witness,  of  the 

age  of  13  or  14,  stating,  on-examination  as  to  her  capacity,  that  if  she 
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Bwore  a  lie  slie  would  go  to  the  bad  world,  held  competent  to  testify. 
Vincent  v.  State,  120. 

6.  Sarne.     Competency,     Proof  of.    The  State  introduced  a  witness  not 

bearing  the  name  of  the  defendant,  and  the  defendant  objected  to 
her  competency,  that  she  was  his  wife ;  but  refused  to  examine  her 
on  her  voir  dire^  and  objected  to  her  examination  by  the  State. 
ITeldf  that  an  ofTer  to  prove  marriage  "by  reputation,  cohabitation, 
conduct,  and  acknowledgment  of  the  parties  that  they  were  man  and 
wife,"  was  properly  refused.  The  defendant  was  bound  to  produce 
the  best  evidence,  or  account  for  its  absence.    Dove  v.  StaiCt  348. 

7.  Motives  of  Witness.    Where  there  is  a  material  discrepancy  in  the 

statements  of  witnesses,  if  one  witness  has  a  strong  motive,  as  to  fore- 
stall a  prosecution  against  himself,  to  misstate,  or  give  a  coloring  to 
t*»e  facts,  while  the  other  is  free  from  any  apparent  motive,  these  are 
circumstances  to  be  weighed  in  considering  the  effect  of  the  evidence, 
which  may  cause  the  Litter  to  overweigh  the  former  witness.  Max- 
weU  V.  State,  420. 

8.  Same.    Discrepancies  in  statements  of  wit/nesses.     Immaterial  discrep- 

ancies in  the  statements  of  witnesses,  do  not  affect  their  credibility, 
unless  there  is  something  to  show  that  they  originate  in  willful  false- 
hood.    Vincent  v.  State,  120. 

9.  Substantive  Felonies.     It  is  error  to  prove  against  a  defendant  a  felony 

distinct  from  that  for  which  he  is  on  trial.     Wilcox  v.  State,  110. 

10.  Same.     When  admissible.    Upon  the  trial  of  an  indictment  for  the 

murder  of  one  person,  the  fact  that  other  dead  bodies  were  found  at 
the  same  time  and  place  with  that  of  the  person  charged,  is  admissi- 
ble, to  negative  the  hypothesis  that  they  were  parties  to  the  homi- 
cide.    Logston  v.  Staie,  414. 

11.  Same.     To  prove  guilty  knoidedge.    Evidence  of  other  acts  of  a  pris- 

oner may  be  admitted  where  a  guilty  knowledge  is  to  be  proved, 
though  they  amount  to  substantive  felonies  or  attempts  to  commit 
felony.    Defrese  v.  State,  53. 

12.  Confessions.    Inducements  to  confess,  Ac.    Where  the  prisoner,  on  his  ar- 

rest, was  told  by  one  of  the  arresting  party,  '*we  know  that  you  are 
not  at  the  head  of  tliis,  and  if  you  will  tell  all  about  it,  it  will  be  best 
for  you,  and  may  release  you ;"  whereupon  the  prisoner  confessed ; 
and  on  the  next  day,  he  went  to  a  witness  who  did  not  have  charge 
of  tlie  prisoner,  and  said  he  wanted  to  make  a  statement  or  confes- 
sion about  it,  when  he  was  told  that  he  could  not  be  compelled  to 
tell,  and  if  he  did,  he  must  do  it  voluntarily,  and  that  his  statements 
would  be  evidence  against  him ;  the  confession  made  to  the  latter 
was  held  admissible.     Maples  v.  State,  408. 

13.  Same.     When  voluntary.    Where  a  prosecutor,  pursuing  a  prisoner, 

came  up  with  him  in  the  road,  drew  his  gun,  and  ordered  him  to 
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ba]t,  and  his  brother  coming  up,  said  the  proBecntor  ought  to  have 
shot  the  prisoner,  when  the  prosecutor  said  to  the  prisoner  he  should 
not  be  harmed;  and  thereupon  the  parties  proceeded  two  and  a  half 
miles,  when  the  prisoner  confessed.  Held  admissible  in  evidence. 
^  Wilmn  V.  State,  232. 

14.  Same.    Discovery  in  consequence  of,    Rul^e  as  to.     A.  confession  induced 

hy  improper  means,  may  be  used  to  the  extent  of  showing  that  the 
prisoner  had  knowledge  of  the  facts,  to  the  discovery  of  which  his 
confe&sion  has  led ;  but  his  statements  as  to  his  connection  with  the 
facts  as  a  participator  in  the  crime,  are  not  admissible  against  him. 
His  knowledge  of  the  facts  puts  it  upon  him  to  reconcile  his  knowl- 
edge with  his  innocence.     White  v.  StatCf  338. 

15.  S'lme.    Declarations.     Dinying  guilt,  not  error  to  admit.    Where  the 

prosecutor,  by  means  of  promises,  induced  the  defendant  to  show  him 
g^  stolen  articles,  and  his  declarations  were  received  that  he  receive<l 

them  from  another,  not  knowing  that  they  were  improperly  obtained, 
the  admission  of  the  statement  was  held  not  to  be  error  against  the 
prisoner.     Bice  v.  State,  215. 

16.  Conversation.    IntrodisUyn  of  pirt  entitles  adoerse   party  to   the  whole. 

Where  the  defendant  examines  a  witness  to  prove  a  conversation 
with  the  prosecutor,  the  S:ate  miy  bring  out  the  whole  of  the  con- 
versation so  introduced,  though  it  may  involve  statements  concern- 
ing independent  offenses.     Williams  v.  Staie^  376. 

17.  Deed.    Proof  of.     Claim  of  title.    O-i  the  trial  of  an  indictment  for  in- 

truding into  a  church;  Code,  4652;  to  allow  an  old  unregistered  deed, 
on  proof  of  the  signature  of  the  maker,  to  be  read,  is  not  error.  It  is 
admissible  to  show  claim  of  title,  and  with  evidence  of  long  con- 
tinued possession,  is  proof  of  title.     MjQuire  v.  State,  104. 

"»  18.  Eiror.    Must  be  material.    The  exclusion  by  the  Court,  for  want  of  a 

stamp,  of  evidence  of  a  title  bond,  from  a  person  claiming  under  the 
maker  of  the  deed  to  the  defendant,  was  not  error,  the  evidence  not 
being  material.    lb. 

19.  Production  of  papers.   Right  of  prisoner.  See  Criminal  La.w,  Prac- 

tice.   Itice  V.  State,  215. 

20.  Of  insanity.    See  Criminal  Law,  Insanity. 

21.  Of  value  in  larceny.     Vincent  v.  State,  120. 

^  EXECUTION. 

Quashing.    See  Certiorari.     Qlover  v.  Holman,  519. 

EXECUTION  SALE. 

Dower  in  equity  not  subject  to.  A  dower  interest  laid  off,  out  of  an  equita- 
ble estate,  is  not  subject  to  execution  at  law  for  the  debt  of  the  dow- 
ress.     Oarreison  v.  Brien,  534. 
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swore  a  lie  she  would  go  to  the  bad  world,  held  competent  to  testify. 
Vincent  v.  StaU,  120. 

6.  Same,     Competency,     Proof  of.    The  State  introduced  a  w^itneas  not 

bearing  the  name  of  the  defendant,  and  the  defendant  objected  to 
her  competency,  that  she  was  his  wife ;  but  refused  to  examine  her 
on  her  voir  dire^  and  objected  to  her  examination  by  the  State. 
Held,  that  an  offer  to  prove  marriage  "by  reputation,  cohabitation, 
conduct,  and  acknowledgment  of  the  parties  that  they  were  man  and 
wife,"  was  properly  refused.  The  defendant  was  bound  to  produce 
the  befit  evidence,  or  account  for  its  absence.    Done  v.  State,  348. 

7.  Motives  of  WitnesB,    Where  there  is  a  material  discrepancy  in  the 

statements  of  witnesses,  if  one  witness  has  a  strong  motive,  as  to  fore- 
stall a  prosecution  against  himself,  to  misstate,  or  give  a  coloring  to 
tfte  facts,  while  the  other  is  free  from  any  apparent  motive,  these  are 
circumstances  to  be  weighed  in  considering  the  effect  of  the  evidence, 
which  may  cause  the  latter  to  overweigh  the  former  witness.  Max- 
well V.  Slate,  420. 

8.  Same,    Discrepancies  in  statemerUs  of  witnesses.     Immaterial  discrep- 

ancies in  the  statements  of  witnesses,  do  not  affect  their  credibility, 
unless  there  is  something  to  show  that  they  originate  in  willful  false- 
hood.    Vincent  v.  State,  120. 

9.  Substantive  Felonies.     It  is  error  to  prove  against  a  defendant  a  felony 

distinct  from  that  for  which  he  is  on  trial.     Wfleox  v.  State,  110. 

10.  Same,     Wlien  admissible.    Upon  the  trial  of  an  indictment  for  the 

murder  of  one  person,  the  fact  that  other  dead  bodies  were  found  at 
the  same  time  and  place  with  that  of  the  person  charged,  is  admissi- 
ble, to  negative  the  hypothesis  that  they  were  parties  to  the  homi- 
cide.   Logston  v.  State,  414. 

11.  Same,     To  prove  guiliy  knowledge.    Evidence  of  other  acts  of  a  pris- 

oner may  be  admitted  where  a  guilty  knowledge  is  to  be  proved, 
though  they  amount  to  substantive  felonies  or  attempts  to  oommit 
felony.    Defrese  v.  State,  63. 

12.  Confessions.    Inducements  to  confess,  &c.    Where  the  prisoner,  on  his  ar- 

rest, was  told  by  one  of  the  arresting  party,  "we  know  that  you  are 
not  at  the  head  of  tliis,  and  if  you  will  tell  all  about  it,  it  will  be  best 
for  you,  and  may  release  you;"  whereupon  the  prisoner  confessed; 
and  on  the  next  day,  he  went  to  a  witness  who  did  not  have  charge 
of  the  prisoner,  and  said  he  wanted  to  make  a  statement  or  confes- 
sion about  it,  when  he  was  told  that  he  could  not  be  compelled  to 
tell,  and  if  he  did,  he  must  do  it  voluntarily,  and  that  his  statements 
would  be  evidence  against  him;  the  confession  made  to  the  latter 
was  held  admissible.     Maples  v.  State,  408. 

13.  Same,     When  voluntary.    Where  a  prosecutor,  pursuing  a  prisoner, 

came  up  with  him  in  the  road,  drew  his  gun,  and  ordered  him  to 
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bait,  and  his  brother  coming  up,  said  the  protsecutor  ought  to  have 
shot  the  prisoner,  when  tlie  prosecutor  said  to  the  prisoner  he  should 
not  be  harmed;  and  thereupon  the  parties  proceeded  two  and  a  half 
miles,  when  the  prisoner  confessed.  Held  admissible  in  evidence. 
Wilson  V.  Stale,  232. 

14.  Same,    Discovery  in  consequence  of,    RuU  as  to.     A.  confession  induced 

by  improper  means,  may  be  used  to  the  extent  of  showing  that  the 
prisoner  had  knowledge  of  the  facts,  to  the  discovery  of  which  his 
confession  has  led ;  but  his  statements  as  to  his  connection  with  the 
facts  as  a  participator  in  the  crime,  are  not  admissible  against  him. 
His  knowledge  of  the  facts  puts  it  upon  him  to  reconcile  his  knowl- 
edge with  his  innocence.     White  v.  StatCf  338. 

15.  Sime.    Declarations,     Denying  gniltf  not  error  to  admit.    Where  the 

prosecutor,  by  means  of  promi.'tes,  induced  the  defendant  to  show  him 
stolen  articles,  and  his  declarations  were  received  that  he  receive<l 
them  from  another,  not  knowing  that  they  were  improperly  obtained, 
the  admission  of  the  statement  was  held  not  to  be  error  against  the 
prisoner.     Rice  v.  State,  215. 

16.  Conversation.    Introii'iilm  of  p%rt  entille-i  adoerst   party  to   the  whole. 

Where  the  defendant  examines  a  witness  to  prove  a  conversation 
with  the  prosecutor,  the  S:ate  miy  bring  out  the  whole  of  the  con- 
versation so  introduced,  though  it  may  involve  statements  concern- 
ing independent  offenses.     Williams  v.  State,  376. 

17.  Deed.    Proof  of     Claim  of  title,    O.i  the  trial  of  an  indictment  for  in- 

truding into  a  church;  Code,  4652;  to  allow  an  old  unregistered  deed, 
on  proof  of  the  signature  of  the  maker,  to  be  read,  is  not  error.  It  is 
admissible  to  show  claim  of  tiile,  and  with  evidence  of  long  con- 
tinued possession,  is  proof  of  title.     M^Ouire  v.  State^  101. 

18.  Eiror.    Mast  be  material.    The  exclusion  by  the  Court,  for  want  of  a 

stamp,  of  evidence  of  a  title  bond,  from  a  person  claiming  under  the 
maker  of  the  deed  to  the  defendant,  was  not  error,  the  evidence  not 
being  material.    Ih. 

19.  Production  of  papers.    Right  of  prisoner.  See  Crisiinal  Law,  Prac- 

tice.   Rice  V.  State,  215. 

20.  Of  insanity.    See  Criminal  Law,  Insanity. 

21.  Of  value  in  larceny.     Vincent  v.  Stale,  120. 

EXECUTION. 

Quashing.    See  Certiorari.     Qlover  v.  HoLman,  519. 

EXECUTION  SALE. 

Dower  in  equity  not  subject  to,  A  dower  interest  laid  of!,  out  of  an  equita- 
ble estate,  is  not  subject  to  execution  at  law  for  the  debt  of  the  dow- 
resB.     Oarretson  v.  Brien,  634. 
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1.  Powers  of,  before  probate  and  quaUfieatian.     A  person  named  as  executor 

may,  notwithstanding  the  Code,  2201,  before  qualification,  by  virtue 
of  his  nomination,  take  possession  of  his  testator's  estate,  and  hold  it 
for  purposes  of  protection,  preservation  and  management,  during  the 
interval  that  must  elapse  before  probate  and  qualification.  KiUe^ 
brew  V.  Murphy,  546. 

2.  Sdine.     Widow.    Stale  of  war,    A  widow  appointed  e:cecutrix,  with  an 

interest  in  the  estate,  who  could  not  prove  the  will  on  account  of  the 
prevalence  of  civil  war,  held  to  act  in  taking  care  of  the  estate  as 
trustee  and  not  as  executor  deson  tort.    lb. 

3.  Sarw.    S(ime-    Compenaation  to.    In  such  case,  the  widow  would  be  en- 

titled to  an  allowance  for  her  services  in  taking  care  of  and  managing 
the  efitate  during  the  continuance  of  the  war,  and  until  the  grant  of 
letters.    lb. 

4.  Same.    Money  expended  to  prosecute  murderer  of  husband.     Money  ex- 

]r>ended  by  a  widow,  executrix,  in  such  ca«^e,  during  the  civil  war, 
while  civil  law  was  suspended,  to  procure  the  arrest,  trial  and  pun- 
ishment of  the  murderer  of  her  husband,  held  a  proper  charge  against 
the  estate.    lb. 

r5.  Liability  of  joint  Ezeeutoi's.  Executors  are  not  jointly  liable  upon  their 
joint  bond  for  the  administration  of  equitable  assets  coming  to  the 
hands  of  one  of  them.    Fulton  v.  Davidson,  614. 

6.  When  he  acts  as  ftueh;    When  as  a  receiver.    An  executor  appointed  by 

a  court  to  sell  lands  and  slaves,  or  to  receive  the  proceeds,  acts  as 
commissioner  and  receiver,  and  not  as  executor,  and  is  not  liable 
upon  his  bond  as  executor.    One  executor  is  not  liable  for  the  act  of^ 
a  joint  executor  in  relation  to  such  fund,  unless  he  concur  in  the  act. 
lb. 

7.  S.un'i.   Joint  receipt.   Solicitor  drawing  entry  not  estopped.     The  fact  that 

one  executor  was  the  solicitor  who  drew  the  order  in  a  cause  direct- 
ing such  a  fund  to  be  paid  to  the  executors,  and  reciting  that  it  was 
so  paid,  would  not  render  him  liable  for  the  receipt  of  the  moneys 
by  the  other  executor.  Nor  would  it  estop  him  from  showing  that 
the  moneys  were  in  fact  received  by  the  other  executor;  and  the  facts 
being  shown  by  the  receipts  filed  with  and  made  part  of  the  decree, 
he  was  exonerated.    lb, 

8.  Same.    Mistake  as  to  effect  of  order.    That  the  court  making  the  order 

probably  misapprehends  the  character  in  which  a  person  receives  a 
iund,  and  that  he  himself  does  so,  and  carries  it  into  his  settlement 
as  executor,  instead  of  accounting  with  the  court  from  which  he  re- 
ceived it,  can  not  control  the  legal  effect  of  the  facts  and  make  a  re- 
ceipt by  him,  of  funds  arising  from  a  sale,  under  decree,  not  directed 
by  the  will,  an  executorial  act.    lb. 
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9.  Same,  Act  of  1838,  c.  Ill,  «.  18.  Trw4  mwt  he  by  wHL  To  render  ex- 
ecutors and  their  sureties  liable  for  the  administration  of  a  trust  un- 
der the  act  of  1838,  c.  Ill,  s.  18,  the  trusts  must  arise  under  the 
will ;  not  be  imposed  by  the  act  of  a  court.    lb, 

10.  Solicitor,     Execute  may  claim  compeTmcUion  as.    An  executor  who  is 

a  solicitor,  may  claim  solicitor's  fees,  as  well  as  compensation  as  ex- 
ecutor, if  he  perform  the  office  of  both.    1 6, 

11.  Liabiliiy  for  rente.     Executors  charged  by  the  will  to  make  a  crop  on 

the  testator's  lands  for  one  year  after  his  death,  are  not  responsible 
for  the  management  of  the  real  estate  after  that  period,  except  so  far 
as  they  assume  control  or  receive  rents.     /6. 

See  Administration. 

FEES. 

See  Chanckby  Sale.  FulUm  v.  Daridgm^  614.  Goers,  Williams  t, 
SlatCj  313.    Counsel,  Wrighl  v.  State,  256. 

FORMER  ACQUITTAL. 

Identity  of  offenses.  An  acquittal  on  an  indictment  for  embezzlement  of 
revenue,  by  "falsely  pretending  that  said  revenue  was  taken  from 
him  (the  defendant)  by  robbery,"  is  a  bar  to  a  subsequent  indictment 
for  failing  to  pay  over  the  same  moneys.    Stale  v.  Camerun,  78. 

FORMER  CONVICTION. 

1.  Of  A.  &  B.  before  J.  P.  no  bar  to  charge  of  felony,  A  plea  of  former  con- 

viction before  a  Justice  of  the  Peace,  under  the  small  offense  law,  is 
not  a  good  bar  to  an  indictment  for  felonious  assault.  Mikels  v.  State, 
321. 

2.  Same.     Verdict  of  not  guilty  of  felony.    Such  a  plea  being  put  in,  and 

held  bad  on  demurer,  ihe  defendant  pleaded  not  guilty,  and  whm  con- 
victed of  assault  and  battery.  Held  that  the  conviction  was  good 
lb, 

3.  Same.    How  pleaded.    In  such  case  the  defendant  should  have  ple?ded 

not  guilty  to  the  felony,  and  former  conviction  to  the  assault  and 
battery.    lb, 

4.  Pleading.     A  plea  of  former  conviction,  which  avers  that  the  for- 

mer judgment  was  reversed,  and  the  indictment  thereupon  dismissed, 
is  bad. — State  v.  Thurdon,  67.  So  a  verdict  set  aside  for  want  of  a 
plea,  will  not  support  a  plea  of  former  conviction.  Link  v.  Slate,  252. 

5.  Judgment  on  demurrer  to  plea  of.    The  proper  judgment  on  sustaining 

a  demurrer  to  a  plea  of  former  conviction,  is,  that  the  defendant 
answer  over.  He  may  then  plead  a  new  or  better  plea  of  former 
conviction,  or  not  guilty,  or  both.    FulJcnerv.  State,  33. 
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FRAUDULENT  CONVEYANCE. 

Vendor  retaining  possession.  The  mere  fact  of  a  mortgagor  remaining  in 
possession  of  personal  property,  and  of  his  afterwards  disposing  of 
it  without  the  consent  of  the  mortgagee,  does  not  prove  the  deed 
fraudulent,  or  avoid  it  as  to  the  lands  conveyed  in  the  same  deed* 
Saylors  v.  Saylors,  525. 

See  Confederate  Notes.    McDonald  v.  Kirby,  607. 

GAMING. 

See  Criminal  Law,  Prize  Candy  Sales.    Eubanks  v.  State,  488. 

HAMILTON  COUNTY, 

Court  of.    See  Courts. 

HIRE  OF  SLAVES. 

See  Administration. 

HUSBAND  AND  WIFE. 

1.  Debts  and  distributive  share.    Set-off.    A  note  of  a  husband  for  prop- 

erty bought  at  an  administrator's  sale  is  not  a  proper  set-off  against 
a  distributive  share  of  the  wife.    Stewart  v.  Olennj  581. 

2.  Relation  of,  among  slaves.    See  Marriage;  Andrews  v.  Page,  653. 

See  Criminal  Law.    Robeson  v.  SbaU,  266;  Lonas  v.  Staler  287. 

ILLEGIBLE  WRITING. 

Construed,  how.     WHliams  v.  State,  376. 

INDICTMENT. 

See  Criminal  Law,  Indictment. 

INFAMY. 

Horse  stealing  not  infamous.     WHjcox  v.  State,  110. 

INFANTS, 

Compromise  for.    See  Chancery  Jurisdiction.    Reynolds  v.  Bran- 
don, 593. 

INNOCENT  PURCHASER. 

See  Chancery  Pleading.    Saylors  v.  Saylors,  525. 

INSOLVENCY, 

Suggestion  of.    See  Administration.    Smith  v.  SloMghter,  565. 

INTEREST. 

See  Chancery  Practice.     Saunders  v.  Gregory,  567,  Ftitton  ▼. 
Davidson,  614. 

INTERMARRIAGE. 

See  Criminal  Law,  Cohabitation.    Robeson  v.  State,  266;  Lonas 
V.  State,  287. 
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JUDGE. 

1.  Competency,    A  Judge  who,  previoim  to  his  election  as  Judge,  sent,  as 

Attorney  General,  the  bill  of  indictment  against  the  prisoner,  is  not 
competent  to  sit  upon  the  trial  of  that  indictment.  MoJfhii  v.  Staie^ 
127. 

2.  D/ing  without  signing  minutes.    See  Record.     Moore  v.  StcUCy  493. 

See  ConstitqtionaIj  Law.      L^gan  v.  SlaUf  169. 

May  sign  venire,  if  permitted  by  law.  Lewia  v.  SUde,  333;  White  r. 
StaUy  338. 

JUDGMENTS. 

Void  and  Voidable.  A  judgment  rendered  before  a  Justice  of  the  Peace, 
before  the  return  day  of  the  warrant,  is  not  void,  but  erroneous. 
Olover  V.  Holmarit  519. 

JUDICIAL  NOTICE. 

1.  Of  Courts  being  closed.    The  courts  will  take  judicial  notice  when  the 

courts  in  a  particular  county  were  closed — civil  law  suspended  and 
military  power  prevailing.     KUlebrew  v.  Murphy^  546. 

2.  Belligerent  occupation.    Whether  a  particular  locality  was  held  by  one 

belligerent,  or  the  other,  at  a  particular  time,  is  a  question  of  fact  to 
be  determined  upon  proof,  not  upon  judicial  knowledge.  Mc- 
Donald V.  Kirby,  607. 

JURISDICTION. 

1.  New  County.     Offenses  before  creation  of.    If  a  county  is  divided,  and 

a  portion  of  its  territory  goes  into  the  formation  of  a  new  county,  a 
criminal  act  done  before  the  division,  within  the  ceded  territory,  can 
be  prosecuted  only  within  the  new  county.    State  v.  Donaldson^  48. 

2.  Same.     Venue.    The  charge,  as  to  place,  may  state  the  offense  in  the 

new  county.    lb. 

3.  U.  S.  Cemeteries.    The  jurisdiction  of  the  United  States  over  the 

United  States  Cemeteries,  under  the  cession  of  1867,  c.  44,  is  not  ex- 
clui<ive  of  the  right  of  the  State  to  punish  offenses  committed  there- 
in, nor  of  their  right  to  serve  process.     Wills  v.  State,  141. 

4.  Same.    Same,     Temporary  occupation  of  adjacent  ground.    During  the 

temporary  occupation  of  the  adjacent  ground,  used  by  the  United 
States  forces  while  preparing  the  Cemetery  grounds,  the  jurisdiction 
was  exclusive  in  the  United  States,  so  that  the  State  could  not 
punish  a  misdemeanor  committed  therein  during  such  occupa- 
tion,   lb. 

See  Courts,  Special.  Dove  v.  &ate,  348;  Robeson  v.  SlatCf  266; 
Williams  v.  SiatCj  37.  Criminal  Law,  Vekue,  Costs.  State 
y.  LogstoHf  276. 
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JUROR. 

1.  Ckdlenge,  Peremptory j  or  for  cause.  Where  nine  jarore  hnd  formed 
an  opinion  from  rumor  in  a  capital  ca^se,  but  the  record  did  not  show 
that  the  prisoner  exhausted  his  peremptory  challenges;  held,  that 
the  prisoner  was  not  entitled  to  the  benefit  of  the  question,  whether 
the  jurors  were  competent.  As  he  does  not  challenge,  he  is  held  to 
accept  the  jurors.    Preswood  v.  SiaUj  468. 

See  Constitutional  Law,    Gibbs  v.  Staiej  72.    CmjciNAii  Law. 
Ekroe.    Coubts,  Special,  WUlianu  v.  State,  37. 

LEGATEE  AND  DISTRIBUTEE. 

Hire  of  Slaves.  The  hire  of  slaves,  until  probate  of  a  will,  belonged  to 
the  distributees.  Upon  probate  of  the  will,  the  right  to  the  hire  from 
the  death  of  the  testator,  belonged  to  the  l^atee  of  the  slave.  If  the 
legatee  had  possession  in  the  meantime,  no  one  could  recover  the 
hire  from  him.    KiUebrew  v.  Murphyy  546. 

See  Distributee. 

LIFE  TENANCY  AND  REMAINDER. 

Improvements  not  chargeable  to  remainderman.  The  cost  of  erections  on 
the  life  estate  of  a  widow,  not  necessary  to  the  protection  or  preser- 
Tation  of  the  testator's  estate;  held  not  to  be  a  charge  against  the 
estate  of  the  testator,  nor  against  the  remainderman.  KUlebrew  v. 
Murphy,  546. 

LIMITATIONS,  STATUTE  OF. 

A  party  indicted  for  a  felony,  which  includes  a  misdemeanor,  is,  if  the 
proof  shows  him  not  gnilfy  of  the  felony,  and  not  guilty  of  the  mis- 
demeanor within  twelve  months,  entitled  to  an  acquittal.  Ttirley  v. 
State,  11. 

See  Book  Debt.    Perkins  v.  Moss^  671. 

LIS  PENDENS. 

Conveyances  pending  a  suit.  A  deed  executed  pending  a  suit  by  parties 
to  the  suit,  does  not  affect  the  title,  but  the  purchaser,  though  not  a 
party,  is  bound  by  the  decree.      Garretson  v.  Brien,  534. 

MANSLAUGHTER. 

See  Criminal  Law. 

MARRIAGE  SETTLEMENT. 

Power  of  married  women.  A  married  woman,  who  by  marriage  contract 
has  provided  that  her  real  estate  ''shall  remain,  and  enure  to  her 
sole  use  and  benefit,  subject  to  her  uncontrolled  disposition  ami 
pleasure,  as  much  ns  if  she  remained  an  unmarried  woman,  with 
the  further  right  of  sellinor  or  disposing  of  it  by  her  last  will  and 
testament,"  has  the  power  to  dispose  of  the  land  by  executory  con- 
tract of  sale.     Reynolda  v.  Brandon,  593. 
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MONTGOMERY,    CRIMINAL  COURT  OF. 
See  CousTS,  Special. 

MORTGAGE. 

1.  By  DepoHit  of  Tide  Deeds.    A  mortgage  by  parol  and  deposit  of  title 

deeds  is  not  valid  in  Tennessee.    Meador  v.  MeadoTj  562. 

2.  To  surety,  available  to  creditor.    A  mortgage  executed  by  a  debtor  di- 

rectly to  his  surety,  to  be  void  if  the  debts  are  paid,  is  for  the  securi- 
ty of  the  creditors  as  well  as  the  surety.    Saylors  v.  SaylorSf  525. 

3.  Sale  by  mortgagor  and  mortgagee.     Such   mortgage   made  without  a 

power  of  sale  by  the  mortgagee,  precludes  a  sale  of  the  property  by 
the  mortgagor,  with  the  consent  but  without  the  joinder  of  the 
mortgagee,  unless  with  consent  of  the  creditors,  or  with  satisfaction 
of  their  debts.    A  payment  to  the  surety  will  not  be  sufficient.    lb. 

MOTION, 

^^1718^  Revenue  Collector.  Costs  accrue  from  time  of  notice.  Staie  v. 
Bail,  272. 

MURDER. 

See  Criminal  Law.     Williams  v.  State,  .S76;   Alexander  v.  Slate, 
475;  Biddle  v.  J^ate,  401. 

NEW  TRIAL. 

See  Criminal  Law.    Anderson  v.  State,  86.    Error.    Riddle  v. 
51to^401;  Vincent  Y.  StaU,  120. 

PARTIES. 

See  Appeal.    Reynolds  v.  Brandon,  39.3.    Chancery  Practice. 
Saylors  v.  Saylors,  525;  Fulton  v.  Davidson,  614. 

PARTITION. 
Bill  to  sell  for,  or  for  debt.  See  Chancery  Sale.  Fulton  v.  Davidson,  614. 

PAYMENT. 

Of  distributive  share  to  County  Court  Clerk.  A  payment  of  a  distributive 
share  to  the  Clerk  of  the  County  Court  in  not  a  good  payment. 
Stewart  y.  Glenn,  681. 

See  Appropriation.    Fvlton  v.  Davidson,  614. 

PERJURY. 

See  Criminal  Law,  Indictment.    State  v.  Bowius,  29. 

PLEADING. 

1.  Averment  must  be  speeifi'^.  A  declaration  upon  a  written  promise  by 
the  assignor  of  a  note  to  pay  it,  with  a  recital  that  it  has  been  put 
into  a  deed  of  trust  of  the  maker,  concluding:  *'if  said  deed  satisfies 
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PLEADING— Omfinucd 

tie  above  note,  then  this  obligation  to  be  void,"  must  contain  an 
averment  that  the  deed  of  trust  has  b^en  foreclosed.  An  averment 
that  the  deed  has  failed  to  satisfy  the  note,  is  not  good.  Hyde  v. 
Darden^  515. 

2.  Double.  Under  the  Act  of  1860,  c.  102,  allowing  double  pleading  in 
criminal  cases,  the  several  pleas  must  be  put  in  so  as  to  be  tried  at 
the  same  time.     Crippen  v.  Staiej  26. 

POISON. 
Proof  of  what  is.    See  Criminal  Law.    Maples  v.  States  408. 
Attempt  to.     Collim  v.  Staiej  14. 

POWER. 
See  Marriage  Settlement.    Reynolds  v.  Brandon^  593. 

PRACTICE  IN  SUPREME  COURT. 

1.  Bemanding  cause.    That  a  case  has  been  prepared  in  view  of  a  coarse 

of  decision  since  reversed,  is  no  ground  for  remanding  the  cause  for 
cumHlaiive  proof  on  points  not  controlling  under  the  former  hold- 
ings.    McDonald  v.  Kirbyj  607. 

See  Costs.    McDonald  v.  Kirby,  607. 

2.  Remanding  to  make  parties.    The  Supreme  Court  will  remand  a  cause 

to  make  necessary  parlies  where  the  parties  before  the  Court  have  a 
meritorious  cause  of  action.    StewaH  v.  Glenn,  581. 

3.  Remanding  cause.    The  Supreme  Court  will,  in  proper  cases,  in  aid  of 

substantial  right,  remand  to  the  Chancery  Court  to  make  proper  par- 
ties.   Saylors  v.  Saylors,  626. 

4.  Writ  of  error.     Where  a  record  is  filed  with  the  derk  of  the  Supreme 

Court,  but  no  bond  to  prosecute  a  writ  of  error,  and  no  notice  to  the 
adverse  party,  it  will  not  operate  as  a  writ  of  error.  Moody  v.  Mc- 
Neilly,  544. 

5.  Bond  bad  in  form  and  out  of  time.    An  appeal  bond  in  such  case,  filed 

after  the  lapse  of  a  year  from  the  final  decree,  will  not  give  the  ef- 
fect of  a  writ  of  error  to  a  filing  of  the  record  in  time.    lb. 

6.  Motion  to  dismiss^  when  in  time.     A  motion  to  dismiss  a  writ  of  error, 

or  strike  a  cause  from  the  docket,  made  the  second  term  af^er  the 
filing  of  the  record,  and  more  than  three  years  from  the  decree,  no 
notice  of  tlie  fiict  of  filing  l)eing  shown,  is  in  time.    lb. 

7.  Receiver.    The  Supreme  Court  will  appoint  a  receiver  in  a  cause  pend- 

ing there  by  appeal.     West  v.  Weaver ^  689. 

In  Criminal  eases.  See  Criminal  Law,  Practice,  Error.  State  v. 
Steele^  135;  Wilcox  Y.StaU,  110;  Henslie  y.  State,  202;  Andemon  v. 
State,  86;  Vincent  v.  State,  120. 

In  Chancery.    See  Chancery  Practice. 
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PEESUMPTION. 
AgaiTisl  error.    See  Ebbob.    SibU  v,  StaU,  137;  Turner  v.  SUUej  452. 

In  Criminal  cases.    Anderson  y.StaUf  86. 

PRIVILEGE. 

1.  Constitution-  i  Law,    Judicial  construction.    The  judicial  conatruction 

of  ihi  word  "privilege,"  established  before  the  Constitution  of  1870, 
is  adopted  by  that  Constitution.    State  v.  Schiier,  281. 

2.  Tax.     Valid,  ihough  unequal.    The  Act  of  1870,  c.  71,  s.  1,  taxing  pho- 

tographers as  exercising  a  privilege,  is  constitutional.  The  fact  that 
the  privilege  is  discriminated  according  to  the  size  of  the  town  where 
the  establishment  is  situate,  does  not  affect  the  constitutionality  of 
the  law.    Ih, 

3.  Defined.    The  exercise  of  an  occupation  or  business  which  requires  a 

license  from  some  proper  authority,  designated  by  a  general  law,  and 
not  open  to  all  or  any  one  without  such  license,  is  a  privilege  within 
the  meaning  of  the  Constitution.    /6. 

PRIZE  CANDY. 

See  Gamikq.    Eubanks  y.  State,  488. 

PROCESS. 

Venire  not.     White  v.  State,  338. 

*         PROFANITY  AND  BLASPPIEMY. 

See  Cbiminal  Law.    State  v.  Steele,  135. 

PROSECUTOR. 

See  Crimikai.  Law.    Dove  v.  State,  348. 

RAPE. 

See  Cbiminal  Law,  Indictment.    HUl  v.  Stale,  317, 

Assault  to  commit.  Criminal  Law,  Indictment.  Dillard  v.  State,  260i 
Jones  y.  State,  445. 

RECEIVER. 
Supreme  Court  wul  appoint.    See  Practice.     West  v.  Weaver,  589. 

RECEIVING  STOLEN  GOODS. 

Defined.    SeeEBROB.    Bice  v.  State,  216, 

RECORD. 

1.  Unsigned  Minutes,  An  entry  made  by  a  clerk,  but  never  signed  by 
the  presiding  judge,  by  re&son  of  his  sickness  and  death,  showing  the 
discharge  of  a  jury  in  a  capital  case  by  consent  of  the  prisoner,  is 
sufficient  evidence  of  the  fact  of  discharge  by  consent.  Moore  y. 
StaU,  49a 
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BJSCORD^Continued, 

On  change  of  venae.    See  Criminal  Law.    Logstan  v.  Stale,  414. 

Certifying  to  Special  Court.    See  CouSt,  8peciai#.  Dove  v.  StaUy  348. 

Criminal  Law,  Pracjtice. 
Venire  not  essential  in  transcript    Sible  v.  State,  137. 

RECOUPMENT. 

1.  2fu8l  ai-ise  out  of  the  mtUier  sued  on.    A  landlord  having  contributed  to 

cause  injury  to  his  renter's  land  by  trespasses  of  stock,  promised  that 
if  the  renter  would  not  hurt  his  stock,  he  would  pay  for  the  injuries 
done  by  them.  On  a  suit  by  the  landlord  for  his  rent,  the  lessee  of- 
fered to  recoup  the  damage  by  the  landlord's  stock.  Held  that  the 
damages  did  not  so  arise  out  of  the  contract  sued  on  as  to  be  a  proper 
subject  of  recoupment.     Hulme,  v  Brovm,  679. 

2.  Damage  hy  leakage.    If    a  plaintiff   ship  oil  in  unseasoned  casksi, 

whereby  it  is  lost,  the  consignee,  on  being  sued  for  the  price,  may  re- 
coup the  damages  arising  from  the  loss  of  the  oil.  Briggs  v.  MorU- 
gomery,  673. 

REGISTRATION. 

Not  affected  by  condderalion  of  paper.  The  fact  that  a  paper,  registered 
after  the  occupation  of  the  county  by  Federal  authority,  recited  a 
Confederate  money  consideration,  does  not  affect  the  validity  of  the 
r^istration.     McDonald  v.  Kirby^  607. 

REMANDING  CAUSE. 

See  Chancery  Practice.    FuUon  v.  Darndson,  614.     Practice  m 
Supreme  Court,  1, 2, 3. 

REVENUE  COLLECTOR. 

See  Criminal  Law.    QMh  v.  iSWe,  72;  Staie  v.  Cameron^  78. 

See  MonoN.    Stale  v.  DaU,  "2:1% 
ROADS. 

1.  Sigm  at  railroad  crossings.    A  turnpike  company  is  not  the  overseer  of 

a  public  road  within  the  meaning  of  the  Code,  1223,  requiring  no- 
tices to  be  placed  at  every  crossing  of  their  roads  by  a  railroad,  to 
"look  out  for  the  cam"  etc.  Louismlle  and  Nashville  T.Oo,v,  State,  129. 

2.  Overseer.    An  indictment  against  an  overseer  for  failing  to  keep  a  road 

in  repair,  which  describes  him,  not  as  overseer  of  a  particular  road, 
but  as  ^'overseer  of  roads,"  is  bad.    StaJte  v.  MeEbroy,  69. 

ROBBERY. 
Includes  larceny.     Twcker  v.  StaJle,  484. 

SALE  OF  LAND. 

1.  Deficiency.  Land  not  in  possession.  Where  in  a  sale  of  several  tracts 
of  land,  the  vendor  included  nineteen  and  three-forth  acres,  which 
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SALE  OF  LX'SD— Continued, 

he  represented  to  be  hU,  but  to  which  he  had  no  title,  and  which  he 
did  not  have  posse88ion  of,  nor  deliver  to  purchaser,  it  was  held  that 
a  bill  in  equity  would  lie  to  have  compensation  for  the  deficiency. 
Bradley  v.  Dibbrel,  522. 

2.  Eviction,    In  8uch  case  it  is  not  necea-^ary  to  aver  eviction,  76.,  522. 

SELF  DEFENSE. 

See  Cbiminal  Law.     WUliamg  v.  Stale,  376. 

SEPARATE  ESTATE. 

See  Marriage  S£Tn<BM£NT.    Reynolds  v.  Brandon,  593. 

SET-OFF. 

See  Husband  and  Wife,  1.    Recoupment. 

SET-OFF  IN  EQUITY. 

Against  assignee,  A  debt  due  from  the  assignor  of  a  judgment  to  the 
defendant  in  the  judgment,  can  not  be  set-off  by  bill  in  equity 
against  a  bona  fide  holder  of  the  judgment,  without  notice.  It  is 
otherwise  at  law,  but  equity  will  not  actively  interfere  to  grant  re- 
lief.    Catron  v.  CrosSf  584. 

See  Husband  and  Wife.    Stewart  v,  Qlenn^  581. 

SLAVES. 
Equitable  Assets,    See  Adscinistration.    FuUon  v.  Davidson^  614. 

Use  of.    KiUebreiw  v.  Murphy ^  546. 

SPIRITUOUS  LIQUORS. 

1.  Oath  not  to  adulterate.    The  Act  of  1859-60,  c.  81,  s.  4,  making  it  in- 

dictable  to  sell  spirituous  liquors  wilhout  taking  an  oath  not  to  adul- 
terate, is  in  force.    Stale  v.  Martin^  487. 

2.  Selling  near  election  ground.    See  Criminai.  Law.    Stale  v.  Irvine, 

155;  Manis  v.  StaUy  315. 

STATUTES  CITED. 

Jurors,  1866-7,  c.  5,  s.  1 76 

Failure  to  pay  revenue,  1860,  c.  131,  s.  3 *,....74,  84,  85 

"  1868,0.79,8.  14 84,85 

Franchise,  1865,  c.  16 76 

"  1865-6,  c.  33 76 

"  1866-7,c.  5, 8.  1 76 

"  "    c.  26,  8.  15 76 

Horse  stealing,  1865,  c.  5,  8.  ] 112,  118, 453 

Special  court,  1870,  c.  115, 114 

Housebreaking,  1865,  c.  5,  s.  2 128 

U.  8.  Cemeteries,  1866-7,  c.  44 143 
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STATUTES  ClTm>— Continued. 

Liquor  at  election,  1869-70,  c.  22,  b.  4.- 156, 315 

"        "        "  C.53, 8. 3 316 

Judge,  appointment  of,  1870,  c.  78,  s,  1 161 

Arms,  1870,  c.  13 ^.171,  198, 443,  511,  514 

Counsel  to  prisoner,  1791,  c.  1,  s.  71 250 

Grand  Jury,  witneas,  1869,-70,  c.  41 268 

Cohabitation,  1870,  c.  39,  s.  1 -.267,  268,  300,  312 

Criminal  Court  of  Hamilton,  1870-71,  c.  82,  a.  1 288 

Privilege  tax,  1860-70,  c.  71,  s.  1 282,  284,  285,  286 

Criminal  C'rtof  Montgomery  1870,  c.  115 334,  339,  363 

Assault  to  ravish,  1829,  c.  23,  ss.  1  and  63 448 

Drunkenness,  1842,  c.  94 467 

1844,  c.  98 467 

1859-60,  c.  10 467 

Robbery,  1865,  c.  5,  s.  3 485 

Adulteration,  1859-60,  c.  81 ~        488 

"  1867-8,  c.  56 488 

Escheat,  1850,  c.  54 539 

"  1827,  c.  64 540 

Dower,  1823,  c.  37,  s.  4 542 

Executor's  bond,  1838,  c.  Ill,  s.  18 635, 636 

"  "  1813,0.119,8.3 628 

Slaves,  1827,  c.  61 627,640 

Sales,  cost  of,  1855,  c.  264,  s.  3 - 645 

Slavery,  1813,  c.  56 660 

1835,  c.  19;  1839,  c.  7;  1799,  c  9,  s.  1; 

1  29,  c.  23,  8.  2 661 

Marriage,  1715,0.31,  s.  6 664 

1741,  c.  1,  s.  7 664,  667,669 

1778,  c.  6,  8.  1 «        664 

1778,  c.  7 665,  667,  669 

1787,  c.  6,  8.  3 ~        665 

1849-50,  c.  186.: ^..,        668 

1866,  c.  58 668,  670 

Bookdebt,  1756,  c.  4,  s.  2 ~         673 

Acoounto,  1819,  c.  25,  s.  1 676 

Non  est  factum,  ".    c.  25,  s.  4 .        677 

County  Courts,  1829,  37;  1785,  c.  3;  1817,  c.  48,  «.  8,        689 

1827,  c.  49,88. 1, 14, 15 692,  699 

1835,  c.  6 -        693 

County  Commissioners,  1867-8,  c.  65 696 

STATUTE. 
Passed  v}hen  signed.    The  time  at  which  an  act  of  Assembly  takes  effect, 
forty  days  after  its  passage,  is  ascertained  by  computing  from  the 
date  of  its  signature  by  the  Governor,  or  its  final  passage  over  hia 
veto.    Logan  v.  State,  442. 
STATUTE  OF  LIMITATIONS. 
See  LiMiTATiOKs. 
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STAYOR. 

See  ADHiNiaTBA.TiON.    SmUh  ▼.  Slaughter^  565. 

SURETY. 

1.  Right  of  creditor  to  securities  of.    See  Mortgage.     Saylors  v.  Say- 

lorSf  525. 

2.  BUI  qaia  timet.    A  surety  or  assigDor  liable  to  pay  a  debt  on  the  fail- 

ure of  the  principal  debtor,  may  RUBtain  a  bill  quia  Hmei  before  pay- 
ment made  or  loas  incurred.    Ih. 

3.  Same.    Assignee^  or  creditor^  neeesaai'y  party.    In  such  case,  the  assignee 

ought  to  be  a  party  to  the  record;  and  if  he  is  not,  the  decree  must 
show  that  the  recovery  is  for  his  benefit.     lb, 

4.  A  creditor  and  surely  are  respectively  entitled  each  to  the  benefit  of 

the  securities  of  the  other  for  the  payment  of  the  debt  in  which  they 
are  interested.    lb. 

TAXATION  AND  REPRESENTATION. 
^  See  Constitutional  Law.    Pope  v.  Phifer,  682;  Staie  v.  Schlier,  281. 

TERM  OF  COURT. 
See  Courts. 

TIME,  AVERMENT  OF. 

Required  in  indictments.     King  v.  StatCj  148. 
How  made.    State  v.  WiUSf  148,  n. 

TRUSTEE. 

1.  Fand  depreciating.     Where  kept.    A  fiduciary  holding  a  fund  which  he 

alleges  he  collected  in  currency,  which  has  depreciated  on  his  hands, 
showing  that  he  has  kept  the  identical  moneys  separate  from  his  own 
funds,  may  discharge  his  liability  by  delivering  the  same,  without 
interest.    Saunders  v.  Gregory^  567. 

2.  Same     Where  not  kept.    If  he  has  not  kept  the  identical  fund,  then  he 

will  be  charged  with  the  nominal  sums  collected,  without  allowance 
for  depreciation,  and  interest  from  the  time  he  ought  to  have  paid 
the  moneys  or  to  have  tendered  them  into  court,  but  not  with  in- 
terest for  such  time  as  he  was  bound  by  orders  of  court  to  have  the 
money  in  hand,  or  was  prevented  by  war  from  loaning.     lb. 

3.  Bill  for  instructions.     A  i  rustee  for  infants  may  maintain  a  bill  for  in- 

structions as  to  matters  arising  after  the  creation  of  the  tnut,  not 
provided  for  in  it;  as  a  compromise;  making  it  necessary  to  raise  funds, 
or  the  refusal  of  one  co-trustee  in  the  deed  to  act  Reynolds  v. 
Brandon,  593. 

4.  Loan  contrary  to  order,    A  commissioner  for  s  tie  of  lands  and  slavee, 

being  appointed  a  trustee  for  infants,  with  directions  to  loan  out  the 
funds  arising  from  the  sale  belonging  to  them,  on  good  security,  hav- 
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ing  loaned  the  fond  without  secniitj,  to  a  person  then  rolvent,  wafi 
held  liable  for  the  loss  of  the  fund  by  the  sabseqaent  insolvency  of 
the  borrower.  Bat  the  borrower  having  famished  necessaries  to  the 
minor  beneficiaries,  the  trustee  was  allowed  the  benefit  of  the  credit 
arising  therefrom.    Fulton  v.  Davidtonj  614.  i 

5.  IntereiL  The  holding  of  a  fund  probablj  required  for  the  payment  of 
debts,  will  not  charge  a  trustee  with  interest,  in  the  abeenoe  of  any 
proof  that  the  fund  was  used  for  the  profit  of  the  trustee.    76. 

UNITED  STATES. 

Conaiitution  of,  when  operative  on  States.     See    Cokstitutionjil   Law, 

Andrew  y.  State,  165;  Lonae  v.  Stale,  287.  | 

VALUE. 

See  CrimikaIj  Law,  Indictment,  Taylor  v.  State,  460;  Vmeent  v. 

8t(ae,  120;  Lewis  T.  StaU,  333.  A 

VENIEE. 

See  Criminal  L^w,  Venibe. 

VENUE. 

See  Criminal  Law,  Venue. 

VERDICT. 

See  Criminal  Law,  Verdict. 

WAIVER. 

See  Cribhnal  Practice,  McBean  v.  State^  20;  Hendie  v.  State,  202. 

WILL, 

CodieU.  BepubUoation.  A  testator  made  a  will  devising  his  home  place. 
He  afterwards  bought  eight  acres  adjoining,  on  which  he  erected  a 
horse  mill.  Som«  time  after  he  executed  a  codicil,  which  makes  no 
allusion  to  the  devise  of  the  home  place.  The  eight  acres  would  be 
undisposed  of  unless  held  to  pass  by  that  devise.  Held  to  pass. 
Smith  V.  Puryear,  706. 
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